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PREFACE 

• 

Pursuant  to  the  provisions  of  Act  No.  13  of  March  5, 1912, 
entitled  ^^An  Act  to  place  under  the  supervision  and  control 
of  the  Supreme  Court  of  Porto  Eico  the  publication  of  the 
opinions  of  said  court  and  making  an  appropriation  there- 
for,"  this  volume  is  published  in  English  under  the  official 
title  of  Volume  21  of  the  Porto  Eico  Eeports  and  contains 
all  the  cases  decided  by  the  Supreme  Court  of  Porto  Eico 
from  June  15  to  December  31, 1914.  The  same  cases  are  pub- 
lished in  Spanish  in  a  separate  volume  bearing  the  official 
title  of  Volume  21  of  the  Decisiones  de  Puerto  Rico, 

The  first  two  official  volumes  of  the  decisions  of  the  Su- 
preme Court  were  published  in  Spanish  only  under  the  title, 
^^Sentencias  del  Tribtmal  Supremo  de  Puerto  Rico.'^  Vol- 
umes 3,  4,  5,  and  6  were  published  in  both  Spanish  and 
English  on  alternate  pages  under  the  title,  ^^  Porto  Eico  Ee- 
ports,'* and  the  first  edition  of  these  having  become  ex- 
hausted, a  second  edition  has  been  published  with  volumes 

3  and  4  of  the  English  bound  in  one  volume,  volumes  3  and 

4  of  the  Spanish  in  another,  and  so  on  as  to  volumes  5  and  6. 
From  volume  7  on  the  English  and  Spanish  have  been  pub- 
lished in  separate  editions,  each  covering  the  same  period. 
From  volume  14  to  volume  19,  inclusive,  one  volume  a  year  has 
been  published  in  each  language,  but  in  view  of  the  fact  that 
the  volumes  have  become  somewhat  unwieldy,  it  has  been 
decided  to  reduce  the  volumes  to  750  pages,  approximately, 
and  this  explains  why  this  volume  contains  only  the  cases 
decided  from  June  15  to  December  31  of  this  year. 

J.  Hebnandez  Useba, 

Secretary 'Reporter. 

San  Juan,  P.  B.,  December  31,  1914. 
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SoeeeflBion  of  Vmamil  i;.  De  Jestis,  •234  U.  .8.,  78;    19  P.  B.  K,  850.    Dismissed. 
Balasquide  v.  Oamaeho,  234  U.  S.,  769;    19  P.  K  K,  564.    Dismissed. 
Monagas  v.  Albertaehi,  235  IT.  S.^  81;    17  P.  B.  B.,  684.    Affirmed. 
Emmanuel  v.  Porto  Bico,  235  U.  S.,  251,  —  P.  B.  Ted.  Bep.,  — .*    Beversed.^ 
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XXX  VII 


XXXVIII  MUNICTPAL  OOUBTS.  Vol.  21,  P.  B.  R 

XT  Date  of 

Jul  U  MACAO  I  Appointmoiit. 

Luis  Pere76  Quinonee Judge Jan.      1,  1913 

JUANA  DfAZ: 

Enrique   CampiUo do May    14,  1914 

Labbs: 

Salvador  Vilella do Jan.      1,  1913 

MAYAGtte : 

Tom&a   Bryan do Jan.      2,  1913 

MANATf: 

Jo86  de  J.  Esteves do Jan.      2,  1913 

Ponce: 

Tom&8  Castillo  Le6n do Jan.      7,  1913 

Patillas: 

Ram6n   Lebr6n do Jan.      2,  1913 

Bio  Grande: 

Carlos  Garcia  de  la  Koeeda do Jan.      1,  1913 

Rfo  Pd&dbas: 

Juan  Caloca  Cueto do Jan.      2,  1913 

San  Juan: 

Fernando  J.  G^igd do Jan.      2,  1913 

Damiin  Monserrat,  Jr Substitute  Judge Aug.     8,  1914 

San  GeelmIn: 

William  J.  Santos Judge Jan.      3,  1913 

Benito  Forfis Substitute  Judge July    20,  1914 

'    San  Lorenzo: 

Modesto  Aponte Judge Jan.      2,  1913 

Salinas  : 

Bafael  Hem&ndez  XJsera do . Jan.      2,  1913 

San  SebastiIn: 

Pedro  BetanCDurt do Jan.      1,  1913 

Francisco  V61ez  Bivera Substitute  Judge Sept.     1,  1914 

Utuado: 

Gabriel  Castej6n Judge Aug.   25,  1913 

Vega  Baja: 

Jo86  N&ter  Girona do June     1,  1913 

Jo86  Cano  Delgado Substitute  Judge Oct.       1,  1914 

Vieques  : 

Jos6  a  Aybar Judge Jan.      2,  1913 


VoL21,P.RB.  Municipal  Oottbts.  «  xxxix 

^^VOO.  appolatmwit 

Tomifl  OUvari  Santoni Judge Jan.      3,  1918 

Didcidio  P&rez  D&yila Substitute  Judge Dec.     10,  19l4 

Yabuooa: 

Luis  Toro  P6re« Judge Jan.      3,  1913 


i     1  .  '  , ' , 


JUSTICES   OF  THE    PEACE   OF   THE   ISLAND 

DURING    THE    PSBIOD    COVEBBD    BY    THIS    VOLUME 


.  Date  of 

AOUADA:  appointment. 

Luis  Vadi  Santoni Judge — July      1,  1902 

AOT7ADILLA: 

;    Adri&n  del  VaUe do Feb.    25,  1907 

Aguas  Buxnas: 

Bam6n   Caballero L do July    22,  1911 

AlBONITO: 

Ermeliiido  Esealera do Aug.  31,  1906 

AfiASCX): 

Franciflco  L.  Bodrfguez do Dec.    16,  1912 

Abboto: 

Francisco  Garcia do Sept.  26,  1913 

Babcelonbta: 

Fernando  Zuria  Chaves do ; July     1,  1911 

Fernando  G.  Suria Substitute  Judgel Oct.     12,  1914 

BatajK^n  : 

Pablo  E.  LaTandero Judge Sept.      5,  1913 

Babbanqxtitas: 

Bam6n  Rivera  G6inez do July     1,  1905 

CA017AS : 

Enrique  Hem&ndez do May    20,  1912 

Culebba: 

Alejandro  M&rquez .. do July    24,  1911 

OOMXKfO: 

J.   A.  Santiago do July     2,  1904 

Artemio  Umpierre  y  Ortiz  de  S&rate-Substitute  Judge Aug.    13,  1914 

Cayey: 

Bam6n  Collazo do Nov.    12,  1907 

Cidba: 

Basilio  Nieves . do— Nov.   13,  1905 

Oobozal: 

^ofi6  Bou  Gali- do ^ Mar.   11,  1907 

XL  I 


XLii  JusnoBS  or  the  Psaob.  YoL  21,  P.  B.  B. 

-,        _  Date  of 

GataKO:  appointment. 

Caaiano  Mediavilla Judge July      1,  1912 

Geiba: 

Manuel  Bivera  HeniAndes do Apr.    17,  1913 

Dorado: 

Miguel  MartoreU do-5 Dec.    12,  1913 

Pajabdo: 

Joaquin  L6pez  Oruz do July    21,  1910 

Carlos  M.  Eola Substitute  Judge July    14,  1914 

Francisco  Biyera  Col6n do Sept.  22,  1914 

GUAYAMA : 

Julio  Brenes Judge 1 Feb.    19,  1913 

GURABO: 

Frank  Carreras -.—do Apr.    13,  1914 

Casiano  Diaz  Mediavilla Substitute  Judge Aug.      1,  1914 

Guayakilla: 

Isafas  Bodrfguez Judge Aug.      1,  1905 

GuAnica: 

Luis  Quinones do July     1,  1912 

Buenaventura  Quiilones Substitute  Judge July      1,  1914 

GUAYNABO: 

Tom&s  Gual  Bonafoux Judge July      1,  1912 

HUMAGAO : 

Abelardo  S&ez do Apr.    13,  1908 

Hatillo  : 

Agustin  Arana do Mar.   14,  1913 

HOBMIGUEBOS : 

Emilio  Montalvo do July      1,  1912 

ISABELA: 

Augusto    Suftrez do Sept.  15,  1909 

JUNCOS : 

Agustin  Fortufio __do June  22,  1911 

Jaytjya: 

Tom&s  Torres do July      1,  1911 

Lajas: 

Juan  Ortiz  Martinez do Nov.    13,  1909 

Julio  Ortiz do Oct.     17,  1914 

Las  MasIas: 

Epifanio  B.  P6rez do Jan.    12,  1907 


YoL21,  P.B.B.  JusTiCfss  of  tsk  Fkacib.  XLIII 

T   M  IDato  of 

LOttA:  appointment. 

Eimelindo  Diaz  Gmtr6n Judge July     6,  1911 

Las  PiXDftA.s: 

fl 

Gregorio  M&rques do July     1,  191L 

LUQUILLO: 

Javier  Cuevaa  Zequeira do July     1,  191L 

FfiHx  Anglerd Substitute  Judge Oct     15,  1914 

Mabigao: 

Pedro  Cordero Judge Apr.   29,  1907 

Mayaguxz  : 

J.  Martinez  Gintrdn do May     2,  1912 

Maukabo: 

Carmelo  CoWn— ! do ^Peb.    24,  1913 

Moca: 

Miguel  A.  Babilonia do Jan.    23,  1913 

MANATf: 

Harold  M.  Stiles 1 do Oct.    28,  1913 

Clemente  Bamirez : Substitute  Judge Nov.      1,  1914 

MoBOVis: 

Juan  Laureano,  Sr Judge May   21,  1912 

Eduardo  Otero Substitute  Judge Sept   11,  1914 

Naouabo: 

Arturo  del  Bivero  Quifiones Judge - July   24,  1912 

Nakakjito: 

Fortunato  Morales do Nov.   26,  1909 

PONCB: 

James  0.  Seix ^ do June  13,  1910 

PxfiUXLAS: 

Beinaldo  Loyola do July    23,  1912 

QUEBBADILLAS: 

Luis  Abrams  Alvarez do Jtdy      1,  1912 

Rfo  Graitdk: 

Felipe  Bivera do June  30,  1904 

Biko6n: 

Gumersindo  Avilte do Nov.     8,  1910 

San  GermIn: 

Sebasti&n  Quintana do Mar.     1,  1902 

Sabaka  Gsandb: 

Joaquin   Garcia do Sept.  27,  1913 


XLiv  Justices  of  the  Peace.  Vol.  21,  P.-  B.  R. 

c,        -  Date  of 

oAN  JUAN:  appointment. 

Manuel  Gaet&n  Barbosa Judge Sept.     5,  1913 

Sakta  Isabel: 

Juan  J.  Mbnserrate do : Aug.   18,  1908 

Salinas  : 

Eugenio  Torres do July     1,  1909 

TOA  Alta: 

Manuel  Velilla . do Oct.  20,  1908 

Crisanto  Ducret Substitute  Judge July  28,  1914 

Pedro  Bam6n  Morales Judge Dec.  30,  1914 

Tbuoillo  Alto: 

Juan  V.   Cruz do July      1,  1905 

TOA  Baja: 

Enrique  Fem&ndez do Oct.      5,  1906 

Vega  Alta: 

Emilio  Esealera do Apr.    27,  1905 

Jos6  Esealera Substitute  Judge July    27,  1914 

Tabucoa: 

Jofl6  Ortiz  Bamos Judge Apr.   28,  1905 


REGISTRIES  OF   PROPERTY  OF  PORTO   RICO 

DURING    THE    PERIOD    COVERED    BY    THIS    VOLUME 


D&te  of 

San  Juan  (Section  1):  appointment. 

Jo86  S.  Belaval Registrar Oct.    18,  1909 

San  Juan  (Section  2) : 

Jos6  Benedicto do Oct.     18,  1909 

Emigdio  S.  Ginorio - Substitute  Registrar Nov.     13,  1914 

Ponce  : 

Jos6  M.  Marques Registrar Oct.     18  1909 

Mayaguez  : 

Joaquin  Servera do June   15,  1908 

Jo86  Sabater Substitute  Registrar July     13,  1914 

Abecibo: 

Jo86  Marcial  L6pez Registrar Feb.      1,  1899 

San  GermIn: 

Rafael  B.   Sama do Oct.     18,  1909 

Hum  ACAO : 

Miguel  Planelias do Aug.   15,  1908 

Caguas  : 

Raul   Benedicto do Mar.  16,  1912 

Rafael  Arce  Rollet— Substitute  Registrar Sept.  15,  1914 

Lorenzo  Gim^nez  Garcia , do Nov.  9,  1914 

Guayama: 

Felipe  Cuchi Registrar Dec.      1,  1908 

Luis  Cap6  Matres Substitute  Registrar Sept.      1,  1914 

AOUADILLA : 

Rafael  Tirade  Verrier Registrar Oct.    18,  1909 
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BOARD  OF  EXAMINERS  OF  CANDIDATES  FOR  ADMISSION  TO  THE  BAR 

APPOINTBD  BY  THB  SUPREME  COURT  ON  NOVEMBER  12,  1914,  PURSUANT  TO   ACT 

No.    51    OF    MARCH    0,    1911. 


PEESIDENT 

Hon.  Pedro  de  Aldrey 

MSMBBBS 

Hon.  H.  M.  Hutchison,  M.  M.  Ginorio,  Esq. 

Jose  E.  Benedicto,  Esq.  ,  J.  R.  F.  Savage,  Esq. 

SECBETAST 


• 


• 


J.  Hernandez  Useba 


^OAJRT>    OF    COlVtlVllSSION'IORS 

APPOIMTED     BT     THX     GOVERNOR     Or      PORTO     RICO      PURSUANT     TO     ACT     NO.    47     OF     MABCH 
10,     1910,     FOR     THK     PROMOTION     OF     UNIFORMITY     OF     LEGISLATION     IN     THE 

STATES     AND     TERRITORIES     OF     THB     UNION. 


Hon.  Emilio  del  Toro .__ Appointed  July   24,  1912. 

Manuel  Rodriguez  Serra,  P]sq Appointed  June  21,  1910. 


Hxe  ftppointment  is  for  •  term  of  tm  years. 

XLVII 


■.    .    t 


COMMITTEE  ON  CHAKACTER  OF  ATTORNEYS 

DURING  THE  YEAR  1914. 


PRESIDENT 

Juan  Guzman  Benitez,  Esq.^' 

MEMBERS 

Hon.  Martin  Tbavieso,  Jr.^  J.  Henri  Brown,  Esq.' 

r 

Francisco  Soto  Gras,  Esq.* 


*  Appointed  July  37,  1914,  for  a  period  of  three  years,  or  until  July  27,  1917.  Elected 
chairman  of  the  committee,   which  position  he  holds  at  present. 

'  Appointed  October  6,  1913,  for  a  period  of  three  years,  or  until  October  6,  1916. 
Elected  secretary  of  the  committee.  Resigned  on  November  18,  1914,  when  he  was  appointed 
Secretary  of  Porto  Rico. 

*  Appointed  October  11,  1912,  for  a  period  of  three  years,  or  until  October  11,  1915. 

*  Appointed  November  13,  1914,  for  a  period  to  expire  on  October  11,  1916.  Elected 
secretary  of  the  committee,   which  position  he  holds  at  present. 


XJ.TX 


KEEPERS  -  GENERAL    OF   NOTARIAL   ARCHIVES   OF   THE   SEVEN  DISTRICTS 

OF   PORTO   RICO 

DURING    THE    PERIOD    COVERED    BY    THIS    VOLUME 


oAN  JUAN:                                                                                                        appointment. 
Herminio  Diaz  Navarro ' Apr.  25,  1906 

Abecibo: 

Juan  Zacarfas  Bodrlguez Mar.  29,  1905 

Aottadilla: 

Carlos  Franco  Soto Mar.  18,  1908 

Ma  YAGUEZ : 

Mariano  Biera  Palmer Mar.  27,  1905 

PoN(»: 

Francisco  Parra  Cap6 Feb.  25,  1914 

HUMACAO : 

Ulpiano   Valdfis .• "- Nov.  27,  1913 

Guayama: 

Miguel  Zavaleta June  10,  1911 


LI 


ATTORNEYS    AND    NOTARIES 

ADMITTED  BY  THE  SUPREME  COURT  OF  PORTO  RICO  FROM  JUNE  15, 

TO  DECEMBER  31,  1914 


ATTORNEYS. 

I 


Name.  Betidenoe.  Date  of  admigsion. 

Howard  Lewia  Kern San  Juan Sept.    9,  1914 

Francisco  M.  Gadilla  Coldn San  Juan Nov.   20,  1914 

Francis  E.  Neagle San  Juan Dec    11,  1914 

Bom&n   Diaz   CoUazo San  Juan Dec.    11,  1914 

Bam6n  Garcia  Mojica San  Juan Dec.    14,  1914 

w 

NOTA&nSS^ 

Name.                                                        Besidence.                                      Date  of  admlBsion. 
Harry   F.    Besosa San  Juan -: June  22,  1914 

Lorenzo  Coballes  Gandia Hatillo . June  24,  1914 

Luis  L6pez  Cepero Yabucoa July     7,  1914 

Jo86  de  Guzm&n  Benitez San  Juan Sept.  10,  1914 

B.   Siaca  Pacheco San  Juan Oct.    21,  1914 

Daniel   F.   Kelley. San  Juan Oct.    27,  1914 


^  Pnrmiaiit  to  the  Notarial  Act,  after  notaries  haye  been  admitted  by  the  Supreme  Oonrt 
and  iMfore  beginning  to  practice,  they  shall  raster  the  signature,  mark  and  seal  to  be 
used  by  them  in  the  office  of  the  Secretary  of  Porto  Rico. 


LIII 


COMMISSIONERS  OF  DEEDS  FOR  PORTO  RICO  IN  THE  UNITED  STATES 

APPOINTED  BY  THE   GOVERNOR   OP  PORTO   RICO   IN   ACCORDANCE   WITH 

SECTION    168    OF    THE    POLITICAL    CODE    AND    COMMISSIONS    IN 

FORCE  DO  RING  THE  PERIOD  COVERED  BY  THIS  VOLUME 


Date  of  Expiration 

State.                                      Name  and  addresa.                  appointment.  of  commission. 

Penns7lTam« John  S.   Wnrts,   1224  Land  T^Ue 

BuUding.   Philadelphia July      2,    1914 July      1,    1918 

New  York ......Ella   F.    Braman,    120   Broadway, 

New  York  City July     17,  1914 July     16,  1918 

New  York ... Joseph  B.  Braman,  120  Broadway, 

New  York  City Jan.     26,  1911 Jan.     24,  1916 

New  York Willis  M.  Spauldlng,  609  Brisbane 

Building,  Buffalo May     22,  1912 May     21,  1916 

Virginia G.  B.  Montcastle.  P.  O.  Box  927, 

Richmond Sept    17,  1918 ^"Sept.    16,  1917 

Maryland .Charles    Henry    Hesse,     2017     E. 

Eager  Street,  Baltimore Jane      1,  1918 May     81,  1917 

New  York ...Leslie  A.  Pease.  215  Central  Ave- 
nue, Dunkirk Feb.     27,  1912 Feb.     26,  1916 

Massachasetts . Ralph  S.  Earle,  35  Congress  Street, 

Boston June    27,  1912 June    26,  1916 

New  York Juli6n  A.  Arroyo,  82  Wall  Street, 

New  York   City April    27,  1911 April    26,  1815 

New  York Ram6n    Miranda,     11    Broadway, 

New  York  City Mar.     18,  1912' Mar.     17,  1916 

District  of  Oolnmbia.  Isaac  R.  Hitt,  317-818  Maryland 

Building,  Washington April    26,  1912 April    24,  1916 

Michigan Wade   MiUis,    Ford   Building,    De- 
troit  Sept.    24,  1912 Sept.    28,  1916 

New  York ...».  Edward  S.  Paine,  62  Cedar  Street, 

New  York  City Mar.    16,  1914 Mar.     16,  1918 

Tennenoe .Harmon  O.  Aeuff,  81—82-38  Dead- 

erick    Building,    KnoxviUe Nov.     16,  1914 Nov.     15,  1918 


LV 


SUPREME    COURT    OF    PORTO    RICO 


TESMS  OP  SAID   CO0BT   DURING  THE    TSAR   1916,    PURSUANT    TO    SECTIONS    190    TO    140    OP   THE 
REVISED   STATUTES   OP   PORTO   RICO   AS    AMENDED   BY    ACT   NO.   4   OP   MARCH   10,    1914 


FWst  term, — Opens  on  the  second  Monday  in  January  and  closes  on  Sunday, 
February  28.    Seven  weeks. 

Second  term, — Opens  on  the  first  Monday  in  March  and  closes  on  Sunday,  May 
9.     Ten  weeks. 

INTEBHISSION  OF  SSVSN  DAYS. 

Tlwrd  term, — Opens  on  the  third  Monday  in  May  and  closes  on  Sunday,  June 
27.     Six  weeks. 

INTEKMISSION   Or  SEVEN   DAYS. 

Fowrth  term, — Opens  on  the  first  Monday  in  July  and  closes  on  Sunday, 
Au^^nst  1. 

VACATION. 

Begins  on  Monday,  August  2,  and  ends  on  Sunday,  October  31. 

Fifth  term, — Opens  on  the  first  Monday  in  November  and  doses  on  Friday, 
December  24. 


I.EGAL   HOLIDAYS   DURING   THE    YEAR   1915   PURSUANT  TO    SECTION   887   OP  THE  POLITICAL  CODE 

AND   OTHER   SUBSEQUENT  STATUTES 


All  Sundays 

January  1  (Friday) New  Year's  Day 

February  22   (Monday) Washington's  Birthday 

March  22    (Monday) Abolition  Day 

April  2   (Friday) Good  Friday 

May  30  (Sunday) ; Decoration  Day 

May  31  (Monday) a May  30  faUing  on  Sunday 

July  4  (Sunday) Independence  Day 

July  5  .(Monday) July   4    falling    on   Sunday 

July  25  (Sunday) Landing  of  American  Troops 

'jnly  26  (Monday) July  25   falling  on  Sunday 

September  6  (Monday) Labor  Day 

October  12  (Tuesday) Columbus  Day 

November  25  (Thursday) Thanksgiving  Day 

December  25    (Saturday) Christmas  Day 
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TERMS   OP   DISTRICT   COURTS 


DISTRICT   COURT  OF  SAN   JUAN, 
SECTION   1. 

First  term:    Augast  and  September. 
Second  term:   October  and  November. 
Third  term:    December  and  January. 
Fourth  term:    February  and  March. 
Fifth  term:    April  and  May. 
Vacation:    June  and  July. 

DISTRICT  COURT  OF  FONCE. 

First  term:    October  and  November. 
Second  term:    December  and  January. 
Third  term:    February  and  March. 
Fourth  term:    April  and  May. 
Fifth  term:    June  and  July. 
Vacation:    August  and  September. 

DISTRICT   COURT  OT  ARBCIBO. 

First  term:    June  and  July. 
Vacation:   August  and  September. 
Second  temf:   October  and  November. 
Third  term:   December  and  January. 
Fourth  term:    February  and  March. 
Fifth  term:    April  and  May. 

DISTRICT  COURT  OT  HUMACAO. 

First  term:    July  and  August. 
Vacation:    September  and  October. 
Second  term:   November  and  December. 
Third  term:    January  and  February. 
Fourth  term:    March  and  April. 
Fifth  term:    May  and  Jnn& 


DISTRICT  COURT  OF  SAN  JUAN, 
SECTION  2. 

First  term:   October  and  November. 
Second  term:    December  and  January. 
Third  term:    February  and  March. 
Fourth  term:    April  and  May. 
Fifth  term:    June  and  July. 
Vacation:    August  and  September. 

DISTRICT  COURT  OF  HATAOtte. 

First  term:    August  and  September. 
Second  term:   October  and  November. 
Third  term:    December  and  January. 
Fourth  term:    February  and  March. 
Fifth  term:    April  and  May. 
Vacation:    June  and  July. 

DISTRICT  C0X7RT  OF  AGUADILLA. 

First  term:    June  and  July. 
Vacation:    August  and  September. 
Second  term:   October  and  November. 
Third  term:    December  and  January. 
Fourth  term:    February  and  March. 
Fifth  term:    April  and  May. 

DISTRICT  COURT  OF  OUAYAMA. 

First  term:    September  and  October. 
Second  term:   November  and  December. 
Third  term:    January,  and  February. 
Fourth  term:    March  and  April. 
Fifth  term:    May  and  June. 
Vacation:    July  and  August. 
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REPORTS   OF   CASES    ADJUDGED 

19    THE 

SUPREME    COURT   OF   PORTO   RICO 


San  Juan  Hippodrome  Company,  Plaintiff  and  Eespondent, 
V.  Insular  Eacing  Commission,  Defendant  and  Appel- 
lant. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in 

Injunction  Proceedings. 

No.  1050.— Decided  June  15,  1914. 

Abstract  Question — Controversy — Complaint. — When  an  action  is  brought  only 
to  obtain  a  judicial  decision  on  an  abstract  question  of  law  and  an  actual 
controversy  between  the  parties  is  not  alleged  in  the  complaint,  it  should  be 
dismissed. 

Id. — Regulation  or  Insular  Racing  Commission — ^Action  for  Nullity — Con- 
troversy.— ^When,  as  in  this  case,  the  object  of  the  action  is  to  annul  a 
regulation  of  tbe  Insular  Racing  Commission  authorizing  said  commission  to 
appoint  the  officers  of  the  hippodromes  of  the  Island  and  the  only  allegation 
of  the  complaint  relative  to  a  controversy  between  the  parties  is  that  said 
commission  appointed  the  officers,  there  being  no  showing  that  the  officers 
accepted  the  appointments  and  were  disposed  to  take  possession  of  the  offices, 
or  that  the  plaintiff  was  in  any  way  bound  thereby,  or  that  there  existed  any 
real  controversy  between  the  parties,  it  must  be  concluded  that  the  question 
raised  is  an  abstract  one. 

The  facts  are  stated  in  the  opinion. 

The  respondent  did  not  appear. 

Mr.  Charles  E.  Foote,  fiscal,  for  the  appellant. 

Mr.  Justice  del  Toro  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  District  Court 
of  San  Juan,  Section  1,  making  perpetual  a  certain  tempo- 
rary writ  of  injunction  issued  against  the  Insular  Racing 
Commission. 


2  S.  J.  Hippodrome  Oo.  v.  Ins.  Bacino  Com.        [Vol.  21,  P.  R  B. 

Summarized,  the  complaint  filed  on  October  4,  1913;  al- 
leges the  following: 

1.  That  the  plaintiff  is  a  corporation  organized  under  the 
laws  of  Porto*  Bico ;  that  it  transacts  its  business  in  this 
Island,  and  that  it  is  registered  in  the  office  of  the  Secretary 
of  Porto  Bico. 

2.  That  the  defendant,  the  Insular  Bacing  Commission, 
is  an  organization  created  by  an  act  of  the  Legislative  Assem- 
bly of  Porto  Bico,  approved  March  13,  1913. 

3.  That  the  plaintiff  corporation,  which  for  some  time 
has  owned  a  race  track  at  Santurce,  San  Juan,  which  it  man- 
ages and  governs  according  to  its  by-laws,  has  some  horse- 
races set  for  October  5,  1913. 

4.  That  on  October  3,  1913,  the  defendant  addressed  to 
the  plaintiff  a  letter  which  is  exhibited  with  the  complaint, 
the  pertinent  part  of  which  reads  as  follows : 

*'I  have  the  honor  to  inform  you  that  the  Insular  Bacing  Com- 
mission, by  virtue  of  the  power  conferred  upon  it  by  section  16  of 
the  Regulations,  Rules  and  Conditions  adopted  pursuant  to  an  act  of 
the  Legislative  Assembly  of  March  13  of  the  present  year,  has  made 
the  following  appointments  of  race  track  officers  to  take  effect  imme- 
diately: Judges,  Jose  Coll  y  Cuchi,  Ram6n  Falcon,  W.  F.  Percy; 
secretary,  Jose  Blanco;  entry  judge,  Adalberto  Diaz  Moll;  starter, 
Emilio  Egozcue;  track  inspectors,  Eugenio  Jimenez  Clas,  Antonio 
Perez;  inspector  of  book-making,  Celestino  Velez;  weight  inspector, 
Cuillermo  Escudero;    veterinary,  Dr.  Jack  Dunn. 

**I  beg  that  you  will  adopt  the  necessary  measures  so  that  the 
above-named  gentlemen  may  take  charge  of  their  respective  positions 
f(»r  the  races  to  take  place  on  Sunday  next,  the  5th  instant.  The 
remuneration  of  these  race  track  officers  for  their  services  will  be 
the  same  as  that  fixed  by  your  Board  of  Directors  up  to  the  present 
time.*' 

5.  That  the  plaintiff  was  incorporated  and  did  business 
in  Porto  Eico  before  the  Legislative  Assembly  passed  the 
*'Act  to  amend  *An  Act  to  create  an  Insular  Fair  Board  for 
the  purpose  of  holding  an  annual  exhibition  of  agricultural 


June  15, 1914.]  8.  J.  Hiffodbome  Go.  i;.  Ins.  Bacing  Ooh.  3 

and  general  productive  industries  of  the  Island,  and  for  other 
purposes/  approved  March  10,  1910/^ 

6.  That  the  plaintiff  corporation  has  its  board  of  directors 
and  its  officers  and  employees  who  are  appointed  pursuant  to 
its  articles  of  incorporation  and  the  statutes  governing  it. 

7.  That  on  August  15,  1913,  the  defendant  adopted  regu- 
lations to  take  effect  October  1,  1913,  a  copy  of  which  accom- 
panies the  complaint. 

8.  That  section  16  of  the  said  regulations  provides : 

**  Section  16. — (a)  The  race  track  officers  referred  to  in  the  pre- 
ceding section  shall  be  appointed  and  removed  without  restraint  by 
the  Insular  Racing  Commission;  (6)  the  Insular  Racing  Commission 
shall  notify  officially  the  board  of  directors  of  each  hippodrome  in 
writing  of  the  appointment  and  dismissal  of  the  race  track  ofiScers 
thereof:  (c)  the  race  track  officers  of  each  hippodrome  shall  receive 
for  their  services  the  remuneration  to  be  fixed  by  the  Insular  Racing 
Commission  from  time  to  time,  which  remuneration  shall  be  paid  by 
the  person  entrusted  with  the  management  of  the  funds  of  the  cor- 
poration holding  races  and  for  its  account.'' 

9.  That  the  act  by  virtue  of  which  the  Insular  Racing 
Commission  was  created  neither  expressly  nor  impliedly  con- 
fers upon  it  the  powers  that  it  assumed  in  adopting  said 
section  16  of  the  regulations. 

10.  That  the  plaintiff  is  informed  that  the  defendant  in- 
tends to  stop  the  races  set  by  the  plaintiff  for  October  5, 1913, 
by  means  of  the  police. 

11.  That  it  would  be  very  difficult  to  estimate  the  amount 
of  the  damages,  etc.,  and  that  the  plaintiff  has  no  other  remedy, 
etc. 

12.  That  in  any  event  the. losses  and  damages  would  be 
more  than  $500. 

The  complaint  concludes  with  the  prayer  that  a  temporary 
injimetion  issue  against  the  president  of  the  defendant  com- 
mission conmianding  that  he  refrain,  personally  or  through 
any  other  person,  from  enforcing  or  attempting  to  enforce 
section  16  of  its  regulations  and,  consequently,  that  he  like- 
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wise  refrain  from  preventing  or  attempting  to  prevent  the 
plaintiff  from  holding  the  races  which  have  been  arranged 
to  take  place  on  October  5,  1913 ;  and,  finally,  that  a  perpet- 
ual injunction  issue  against  the  defendant  restraining  it  from 
executing  the  acts  sought  to  be  prevented  by  means  of  the 
complaint. 

On  October  5,  1913,  the  district  court  set  the  11th  day  of 
the  same  month  for  the  appearance  of  the  defendant  and  en- 
tered a  restraining  order  against  it  after  a  bond  for  $300 
had  been  filed. 

On  October  11  the  defendant  appeared  and  alleged: 

**That  section  6  of  an  Act  entitled  *An  Act  to  amend  an  act 
entitled  ''An  Act  to  create  an  Insular  Fair  Board  for  the  purposes 
of  holding  an  annual  exhibition  of  agricultural  and  general  indus- 
tries of  the  Island,  and  for  other  purposes/'  approved  March  10, 
1910,'  which  was  approved  March  13,  1913,  confers  upon  the  Insular 
Racing  Commission  the  power  to  prescribe  the  rules,  regulations  and 
conditions  under  which  running  races  shall  be  conducted  in  this 
Island,  and  that  section  16  of  the  Regulations,  Rules  and  Conditions 
adopted  by  the  Insular  Racing  Commission  is  authorized  by  the 
said  act/' 

The  defendant  moved  for  the  dismissal  of  the  complaint 
and  the  case  was  submitted  to  the  consideration  of  the  district 
court  without  the  introduction  of  any  evidence,  and  on  October 
14,  1913,  the  court  rendered  the  judgment  which  we  have  re- 
ferred to  and  from  which  the  present  appeal  was  taken. 

After  a  perusal  of  the  complaint  the  first  question  which 
presents  itself  is  whether  a  proper  case  has  been  established 
for  decision  by  a  court  of  justice. 

In  the  complaint  filed  on  October  4,  1913,  the  particular 
fact  alleged  as  ground  for  seeking  the  aid  of  the  court  was 
that  of  the  holding  of  the  races  set  for  October  5,  1913,  fol- 
lowing. October  5  went  by.  The  races  presumably  took  place 
and  at  present  there  is  nothing  pending  in  this  proceeding 
regarding  the  same  which  requires  the  action  of  the  court. 

It  will  be  said,  perhaps,  that  the  fact  of  the  races  set  for 
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October  5  was  set  up  as  a  mere  incident  and  that  the  real 
fundamental  question  involved  in  the  appeal  is  whether  the 
Insular  Baoing  Commission  is  or  is  not  empowered  to  appoint 
the  oflBcial  employees  of  the  hippodromes  of  Porto  Eico.  If 
this  is  so,  we  must  reach  the  conclusion  that  the  matter  sub- 
mitted to  the  decision  of  the  court  is  not  a  real  controversy 
but  merely  an  abstract  question  which  the  court  is  not  obliged 
to  consider,  much  less  to  decide. 

The  fact  that  the  Insular  Bacing  Commission  addressed 
the  letter  which  we  have  transcribed  in  our  summary  of  the 
complaint  to  the  hippodrome  of  San  Juan  is  not  of  itself 
sufficient  to  warrant  the  action  of  the  plaintiff  in  seeking 
the  aid  of  the  court.  Nothing  is  stated  in  the  complaint  as 
to  whether  the  officers  appointed  had  accepted  the  appoint- 
ments and  were  disposed  to  take  charge  of  the  positions,  nor 
anything  with  regard  to  the  negotiations  which  the  plain- 
tiff may  have  had  with  the  defendant.  The  complaint  no- 
where sets  up  a  real  and  actual  controversy  which  requires 
the  intervention  of  the  court.  The  plaintiff  was  placed  under 
no  obligation  and  everything  shows  that  the  action  brought 
by  it  was  premature  at  least,  therefore  it  cannot  serve  as  the 
basis  for  a  judicial  decision. 

In  the  year  1907  The  Property'-  Owners'  League  of  San 
Juan  brought  an  action  against  the  municipality  of  San  Juan 
praying  the  court  to  decree  the  nullity  of  some  of  the  pro- 
visions of  a  certain  ordinance  passed  by  the  municipality  in 
the  year  1906. 

The  object  of  the  ordinance  in  question  was  to  regulate 
the  service  of  the  removal  of  garbage  and  refuse  and  the 
manner  in  which  the  same  should  be  delivered  by  the  resi- 
dents of  the  city,  upon  whom  certain  obligations  were  imposed. 
The  complaint  properly  alleged  the  facts  necessary,  in  the 
opinion  of  the  plaintiff,  to  show  that  the  residents  were  not 
obliged  to  comply  with  the  conditions  imposed  upon  them 
by  the  municipality  on  the  ground  that  it  did  not  have  au- 
thority to  enact  the  ordinance.    The  case  was  decided  by  the 
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district  court  on  the  pleadings,  the  trial  judge  going  into 
the  merits  of  the  question  and  holding  that  the  facts  alleged 
in  the  complaint  did  not  establish  the  nullity  of  the  provi- 
sions of  the  ordinance  complained  of  by  the  plaintiff. 

Ail  appeal  was  taken  to  this  court,  which  affirmed  the  judg- 
ment appealed  from  (14  P.  B.  E.,  85)  on  the  ground  that  the 
district  court  had  no  jurisdiction  of  the  question  raised,  inas- 
much as  a  suit  cannot  be  maintained  with  the  direct  purpose 
of  setting  aside  a  statute  without  showing  a  bona  fide  case 
pending  between  the  parties  independent  of  said  abstract 
question. 

The  opinion  of  the  court  by  Mr.  Justice  MacLeary  treated 
the  matter  under  consideration  f ully^  cited  and  applied  many 
decisions  of  the  American  courts  and  laid  down  the  following 
doctrine. 

**The  courts  are  open  to  every  one  for  *an  injury  done  him  in 
his  lands,  goods,  person  or  reputation.'  Courts  need  not  and  cannot 
determine  fictitious  controversies.  Consent  of  the  parties  to  a  suit 
cannot  give  a  court  jurisdiction  over  the  subject  matter  when  it  is 
not  authorized  by  law.  It  is  the  legislature  alone  which  fixes  by 
statute  the  jurisdiction  of  the  courts." 

Considering  this  particular  case  of  the  San  Juan  Hip- 
podrome against  the  Insular  Bacing  Commission  in  the  light 
of  the  foregoing  doctrine,  we  are  of  the  opinion  that  the  only 
decision  which  can  be  rendered  therein  is  to  hold  that  as  the 
complaint  shows  that  the  chief  and  only  object  of  the  same 
was  to  obtain  a  decision  as  to  the  validity  or  illegality  of 
a  regulation  adopted  by  a  commission  created  by  the  Legis- 
lative Assembly  of  Porto  Rico,  there  being  no  actual  contro- 
versy between  the  parties,  only  an  abstract  question  has  been 
presented  to  the  court  which  the  court  should  not  and  can- 
not decide;  therefore  the  judgment  appealed  from  should 
be  reversed  and  another  rendered  dismissing  the  complaint 
in  all  its  parts,  without  special  imposition  of  costs. 

Judgment  reversed  <md  complaint  dismissed. 
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Chief  Justice  Hernandez  and  Justices  Wolf  and  Aldrey 
concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of 
Ihis  case. 


Font,  Plaintiff  and  Appellant,  v.  Porto  Rico  Railway, 
Light  &  Power  Company,  Defendant  and  Respondent. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in 

an  Action  for  Damages. 

No.  1058.— Decided  June  15,  1914. 

Electric  Railway — Boards  at  Crossing — Tacit  Acquiescence.— When  the  evi- 
dence shows  that  boards  have  existed  at  a  crossin^^  ob  the  track  of  an  electric 
railway  company  for  six  months  for  the  convenience  of  persons  crossing  the 
track,  although  it  is  shown  that  the  said  company  did  not  place  the  boardf 
there  or  expressly  consent  that  they  should  be  placed  by  another  person,  it 
cannot  plead  ignorance  and  the  presumption  isi  that  the  company  tacitly  ae* 
qaiesced  in  the  same,  and,  therefore,  that  it  must  answer  for  all  the  conse- 
quences arising  from  such  acquiescence. 

Id.— Accident — Playing  on  Track — ^Damages. — ^When  the  evidence  shows  that 
the  plaintiff  was  struck  by  an  electric  car  while  playing  on  some  boards 
placed  at  a  crossing  for  the  convenience  of  persons  crossing  the  track,  said 
plaintiff  is  barred  from  claiming  damages  on  the  ground  that  the  cause  of 
the  accident  was  the  defective  condition  of  said  boards. 

Negligence — Children — Ordinary  Prudence. — Although  the  law  does  not  re- 
quire children  to  exercise  the  same  degree  of  care  and  prudence  as  adults, 
nevertheless  they  must  exercise  the  same  degree  of  care  which  prudent  chil- 
dren of  the  same  age  and  intelligence  are  accustomed  to  observe  in  similar 
eases. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  Anderson,  Jr.,  and  Damidn  Monserrat,  Jr., 
for  the  appellant. 

Mr.  J.  H.  Brown  for  the  respondent. 

Mr.  Justice  del  Toro  delivered  the  opinion  of  the  court. 

This  is  an  action  for  damages  for  personal  injuries  to 
a  boy. 

Briefly,  the  complaint  alleges  that  the  plaintiff  is  a  mu*Oi. 
of  about  ten  years  of  age,  residing  in  San  Juan,  and  thac 
the  defendant  is  a  corporation  organized  and  doing  business 
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under  the  laws  of  Porto  Rico,  with  its  office  in  San  Juan; 
that  the  said  defendant  company  is  and  was  on  the  date  here- 
inafter to  be  indicated  the  owner  and  operator  of  a  line  of 
electric  cars  running  along  the  highway,  passing  through  the 
suburb  of  San  Juan  known  as  Santurce;  that  on  March  29, 
1912,  at  about  8.30  p.  m.,  the  plaintiff  was  in  a  store  on  the 
southern  side  of  the  highway  near  stop  21  of  the  defendant's 
line,  where  he  had  gone  for  the  purpose  of  making  some  pur- 
chases ;  that  he  went  out  of  the  said  store  and,  noticing  that 
one  of  the  defendant's  cars  had  stopped  at  stop  21  and  that 
he  had  sufficient  time  to  cross,  the  plaintiff  stepped  on  the 
defendant's  track  with  the  intention  of  crossing;  that  the 
place  where  the  plaintiff  intended  to  cross  in  the  exercise 
of  reasonable  diligence  and  care,  is  used  by  the  public  for 
that  purpose  and  was  well  lighted;  that  when  the  plaintiff 
had  almost  crossed  the  track  his  foot  slipped  into  a  space 
between  certain  boards  which  had  been  placed  between  the 
rails  at  that  place  with  the  consent  of  the  defendant  to  facili- 
tate crossing,  and  was  caught  in  such  a  manner  that  he  could 
not  extricate  it;  that  at  that  verj^  moment  the  car  of  the 
defendant  which  had  stopped  at  stop  21  started  in  the  direc- 
tion of  the  plaintiff;  that  the  plaintiff  made  every  effort 
to  liberate  himself  and  cried  to  the  motorman,  ''Stop,  stop, 
you  will  kill  me!"  when  the  motorman  could  hear  him  and 
still  had  time  to  stop  the  car ;  that  the  motorman  negligently 
and  carelessly  allowed  the  car  to  continue  in  motion  and  ran 
over  the  plaintiff,  mangling  his  right  foot  and  necessitating 
its  amputation  a  little  below  the  knee;  that  the  defendant 
was  further  negligent  in  allowing  the  boards  to  be  placed 
permanently  upon  its  property  as  an  invitation  to  the  pub- 
lic to  cross  at  that  place,  they  being  in  such  a  condition  as 
to  constitute  a  public  menace  and  to  result  in  the  injury  suf- 
fered by  the  plaintiff;  that  the  boards  were  partially  worn 
away  at  the  ends,  leaving  a  sufficient  space  between  the  rail 
and  the  board  on  the  inside  of  the  rail  on  the  north  side  of 
the  track  for  the  foot  of  the  plaintiff  to  slip  into  the  opening ; 
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that  by  reason  of  the  negligence  of  the  defendant  in  the  oper- 
ation of  the  car  and  in  permitting  the  boards  to  remain  in  the 
condition  in  which  they  were,  the  plaintiff  has  suffered  phys- 
ically and  mentally,  having  lost  his  right  foot  and  a  part  of 
his  leg  and  being  permanently  mutilated  and  humiliated  by 
having  to  use  crutches,  and  having  spent  large  sums  of  money 
for  the  services  of  a  physician  and  surgeon  and  for  medi- 
cines. Wherefofe,  the  plaintiff  prayed  the  court  for  judg- 
ment  against  the  defendant  in  the  sum  of  $80,000,  with  costs, 
disbursements  and  attorney  ^s  fees. 

The  defendant  answered  the  allegations  of  the  complaint 
specifieally  and  fully,  admitting  the  fact  of  the  accident,  but 
denying  that  there  had  been  negligence  in  the  operation  of 
its  car,  or  that  it  had  authorized  the  placing  of  the  boards 
at  the  place  qf  the  accident,  or  that  it  was  responsible  for 
their  being  placed  there,  or  for  their  condition.  It  further 
alleged  as  matters  of  special  defense  (a)  that  the  accident 
suffered  by  the  plaintiff  and  the  injuries  he  received  as  a 
reason  thereof  were  due  exclusively  to  his  own  fault  and 
negligence,  and  {h)  that  even  in  case  the  motorman  of  the 
company  had  been  negligent,  the  contributory  fault  and  neg- 
ligence of  the  plaintiff  contributed  to  the  proximate  cause 
of  the  accident. 

At  the  trial  both  parties  introduced  their  evidence  and 
00  August  1,  1913,  the  court  rendered  judgment  dismissing 
the  complaint  without  special  imposition  of  costs.  From 
the  said  judgment  the  plaintiff  took  the  present  appeal. 

As  we  have  seen,  the  plaintiff  charged  the  defendant  with 
two  distinct  acts  of  negligence,  namely,  in  the  operation  of 
the  car  and  in  the  placing  of  the  boards.  We  will  consider 
them  in  the  order  in  which  they  were  presented. 

The  evidence  as  to  the  manner  in  which  the  accident  oc- 
curred was  contradictory  and  the  trial  court  concluded  that 
it  was  shown  that  **the  plaintiff,  who  for  some  time  before 
the  accident  occurred  had  been  playing  with  other  boys  around 
the  place  where  he  was  run  over,  attempted  to  run  across  the 
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track  while  the  electric  car  was  already  in  motion  coming 
from  stop  21  and  was  only  a  short  distance  away,  and  when 
he  had  almost  crossed  the  said  track  his  right  foot  slipped 
between  the  boards  and  the  rail  in  snch  an  unfortunate  way 
that  he  did  not  have  time  to  extricate  it  and  avoid  the  dan- 
ger, the  car  passing  over  one  of  his  legs  and  causing  him 
the  said  injury.  The  cries  of  young  Pacheco  and  the  unfor- 
tunate accident  were  almost  simultaneous,  for  the  motorman, 
notwithstanding  all  his  efforts,  had  no  time  to  stop  the  car 
and  avoid  the  accident.  ^ ' 

We  have  carefully  studied  all  the  evidence  introduced. 
Two  witnesses  for  the  plaintiff  described  the  accident  in 
more  or  less  the  same  manner  as  it  is  described  in  the  com^ 
plaint.  The  witnesses  for  the  defendant  maintain  that  the 
accident  occurred  in  a  different  way — ^that  is,  that  the  plain- 
tiff was  playing  and  with  other  boys  ran  across  the  track  when 
the  car  was  already  in  motion  and  very  close  and  it  was  im- 
possible to  stop  it  notwithstanding  all  the  efforts  of  the  motor- 
man  to  do  so. 

Therefore,  the  evidence  is  contradictory  and  the  district 
court  gave  credence  to  the  testimony  of  the  witnesses  for 
the  defendant.  The  plaintiff  has  not  shown  that  the  trial 
court  was  influenced  by  passion,  prejudice,  or  partiality,  nor 
on  examining  the  evidence  do  we  find  that  the  court  conmiit- 
ted  any  manifest  error  in  weighing  the  same.  This  being 
the  case,  in  accordance  with  the  jurisprudence  repeatedly  laid 
down,  we  must  accept  the  conclusions  of  the  trial  court  as 
correct  and  therefore  it  is  impossible  to  hold  that  the  acci- 
dent which  caused  the  loss  of  the  plaintiff's  foot  was  due  to 
the  negligence  of  the  defendant  in  the  operation  of  the  elec- 
tric car. 

Let  us  see  whether  the  defendant  was  negligent  in  con- 
nection with  the  condition  qf  the  boards. 

The  evidence  shows  that  the  boards  were  not  placed  there 
by  the  defendant,  but  by  the  owner  of  a  certain  mercantile 
establishment  located  in  front  of  the  place  where  the  acci- 
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dent  occurred  for  the  convenience  of  persons  passing  on  foot 
from  the  highway  to  the  establishment.  It  is  not  clearly 
shown  that  the  defendant  company  gave  express  permission 
for  the  placing  of  the  boards^  but  as  there  is  no  doubt  that 
they  were  there  for  a  period  of  six  months,  the  defendant 
company  cannot  plead  ignorance.  At  least  it  impliedly 
consented  to  their  being  there  and  must  answer  for  all  the 
consequences  which  may  result  from  the  said  fact. 

Nor  is  the  evidence  clear  as  to  the  nature  of  the  defect 
and  as  to  whether  it  could  or  could  not  have  been  noticed 
and  corrected  in  time  by  the  defendant  company.  But  assum- 
ing that  the  defect  was  evident  and  that  the  defendant  com- 
pany should  have  remedied  it,  even  then  we  find  that  the  evi- 
dence shows,  according  to  the  versions  accepted,  as  true  by 
the  trial  court,  that  the  plaintiff  did  not  use  the  boards  to 
cross  from  the  highway  to  the  store  to  transact  business,  for 
which  purpose  they  were  placed  there,  but  used  them  for 
playing  around  the  cars,  and  while  the  plaintiff  was  engaged 
with  other  boys  in  that  perilous  diversion  he  was  so  unfor- 
tunate as  to  be  struck  by  the  electric  car  of  the  defendant 
without  any  fault  on  the  part  of  the  motorman  in  charge  of 
the  car.  Witness  Dimas  Antolin  testified,  among  other  things, 
(page  45  of  the  transcript),  that  ** about  an  hour  before  the 
accident  he  was  watching  the  boy  Font  at  that  place;  that 
he  was  playing  with  other  boys;  that  at  times  they  would 
lie  on  the  track  when  the  car  was  approaching  and  say  to  each 
other,  'Look  out,  it  will  strike  you,'  *It  will  not  strike  me  at 
all,'  and  the  witness  thought  that  an  accident  would  happen 
to  them."  Witness  Mariano  Figueroa  also  testified,  among 
other  things  (page  49  of  the  transcript),  that  *' while  he  was 
in  the  store  in  front  of  the  one  belonging  to  Fernando  Carras- 
quillo  on  March  29  he  saw  three  boys  amusing  themselves  by 
playing  on  the  pavement  in  front  of  the  store  and  when  the 
car  was  approaching  and  very  close  they  attempted  to  cross 
the  track,  the  first  two  succeeding  and  the  last  falling. ' ' 

This  being  the  case,  in  accordance  with  jurisprudence  the 
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plaintiff  is  estopped  from  making  any  claim  on  the  ground 
that  the  injuries  he  received  were  due  to  the  defect  in  the 
hoards  placed  on  the  tracks  of  the  defendant  company. 

' '  One  who,  being  upon  a  highway  merely  for  pUy,  meets  with  aii 
injury  occasioned  by  a  defect  therein,  cannot  maintain  an  action 
for  damages  therefor  against  the  city  or  town  bound  to  keep  the 
highway  in  repair  for  travelers.''  Margaret  Tighe  v.  City  of  Lowell, 
119  Mass.,  472. 

**  Plaintiff  received  an  injury  from  a  defective  highway  while 
using  such  highway  for  the  express  purpose  of  horse-racing.  UeUL, 
that  no  action  lay  against  the  city  whose  duty  it  was  to  keep  the 
highway  in  repair. ' '    McCarthy  v.  Portland,  67  Me.,  167,  ?4  A.  B.,  23. 

'^A  man  of  full  age  playing  with  a  dog  on  a  sidewalk  and  not 
going  anywhere  is  not  so  using  the  walk  as  to  entitle  him  to  recover 
for  injuries  caused  by  defects  therein.''  Jackson  v.  ChreenviUe,  27 
L.  B.  A.,  527. 

Summarizing,  we  will  s^y  that  a  careful  exan^ination  of 
the  case  in  all  its  details  shows  that  the  plaintiff  received 
the  injury  of  which  he  complains  by  reason  of  his  own  faplt 
and  negligence  and  not  hy  reason  of  the  fault  and  negligence 
of  the  defendant.  But  even  though  it  could  be  concluded  that 
the  defendant  company  was  negligent  to  a  certain  extent  in 
regard  to  the  placing  of  the  boards,  the  contributory  negli- 
gence of  the  plaintiff  is  so  clear  that  it  effectively  bars  the 
rendition  of  a  judgment  in  his  favor. 

We  will  conclude  by  citing  the  following  jurisprudence 
established  in. a  decision  of  the  Supreme  Court  of  Maine, 
wherein  a  case  very  similar  to  the  present  one  was  decided : 

*'In  a  case  where  a  child  ten  years  old,  while  attempting  to  cross 
an  electric  railway  track  in  a  street,  was  run  over  by  a  car,  and 
where  it  appears  that  the  car,  at  the  time  she  attempted  to  cross, 
was  in  plain  sight  of  her,  and  could  not  have  been  much  more  than 
its  own  length  from  her,  and  where  it  is  manifest,  either  that  she 
did  not  look  to  see  if  the  car  was  approaching,  or  that,  if  she  looked, 
she  must  have  seen  the  car,  held,  that  her  contributory  negligence 
is  a  bar  to  her  recovery  against  the  railway  company.    Her  act  can 
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hardly  be  regarded  otherwise  than  a  result  of  a  sudden  unthinking 
impulse,  or  of  reckless  daring. 

**  Though  children  are  not  by  law  holden  to  the  exercise  of  the 
same  extent  of  care  that  adults  are,  and  though  the  age  and  intelli- 
gence of  a  party  are  important  factors  in  determining  whether  due 
care  has  been  used,  yet  the  plaintiff  in  this  case  was  bound  to  use 
that  degree  or  extent  of  care  which  ordinarily  prudent  children  of 
her  age  and  intelligence  are  accustomed  to  use  under  like  circum- 
stances. 

'^Heldf  that  the  plaintiff  clearly  failed  to  use  that  care  which  a 
child  of  her  intelligence  should  use."  Colomh  v.  Street  Railway y 
100  Me.,  418. 

The  appeal  should  be  dismissed  and  the  judgment  appealed 
from  affirmed. 

Affirmed. 

Chief  Justice  Hernandez  and  Justices  Wolf  and  Aldrev 
concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
case. 


The  People,  Plaintiff  and  Respondent,  v.  Texidor, 

Defendant  and  Appellant. 

Appeal  from  the  District  Court  of  Guayama  in  a  Case  of 

Seduction. 

• 

No.  661.— Decided  June  17,  1914. 

New  Teial — Evidence — Influencing  Jury — Presumption. — Although  it  is  bet- 
ter that  impertinent  evidence  erroneously  admitted  by  the  court  be  not  heard 
by  the  jury,  nevertheless,  when  it  is  and  the  court  afterwards  orders  it  to 
be  stricken  out,  it  is  to  be  presumed  that  the  jury  complied  with  its  duty 
of  disregarding  such  evidence  in  finding  a  verdict  of  guilty,  and  unless  the 
evidence  be  very  important  and  is  presented  in  order  to  influence  the  jury 
this  is  not  sufficient  cause  for  ordering  a  new  trial. 

Id.— Appbal — Tranbcbtpt  or  Kbcord. — ^Whcn  the  transcript  of  the  record  does 
not  show  that  a  new  trial  was  asked  for  or  that  an  appeal  wajs  taken  from 
the  ruling  refusing  the  same,  the  appellate  court  need  not  consider  the  ques- 
tion of  a  new  trial. 
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Seduction — ^Evidence — Testimony  op  Victim — Cobbobobation. — The  testimony 
of  a  physician  that  the  victim  was  deflowered  and  the  conduct  of  the  accused 
in  not  denying  the  commission  of  the  act  when  one  of  the  relatives  of  the 
victim  demanded  that  he  marry  her,  he  promising  to  do  so  some  days  later, 
is  a  sufficient  corroboration  of  the  testimony  of  the  victim. 

« 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  E.  Foots,  fiscal,  for  The  People. 

Mr.  Eugenio  Benitez  for  the  appellant. 

Me.  Justice  Aldbey  delivered  the  opinion  of  the  court. 

The  appellant,  Alejandro  Texidor,  was  found  guilty  by 
the  jury  of  the  crime  of  seduction  and  the  first  of  the  grounds 
alleged  by  him  for  a  reversal  of  the  judgment  appealed  from 
and  for  the  granting  of  a  new  trial  is  that  the  lower  court 
having  admitted  at  the  trial  certain  evidence  relative  to  a 
trousseau  which  the  alleged  victim  ordered  to  be  made  five 
months  after  the  date  on  which  it  is  alleged  that  the  appel- 
lant seduced  her,  although  the  court  acknowledged  later  that 
such  evidence  was  not  admissible  and  instructed  the  jury 
to  eliminate  the  same  from  their  minds,  nevertheless  said 
evidence  had  its  effect  upon  the  members  of  the  jury  and 
undoubtedly  influenced  their  verdict  of  guilty  inasmuch  as 
evidence  of  preparations  for  a  wedding  greatly  predisposes 
a  jury  on  account  of  the  deceit  revealed  thereby. 

In  this  case  there  was  sufficient  evidence  of  the  commis- 
sion of  the  crime  independent  of  that  erroneously  admitted 
by  the  court  and  afterwards  stricken  out,  therefore  we  find 
no  ground  for  the  averment  that  the  evidence  which  the  court 
instructed  the  jury  to  eliminate  from  their  minds  was  that 
which  caused  the  appellant's  conviction.  It  is  true  that  it 
is  better  that  impertinent  evidence  should  not  be  heard  by 
the  jury,  but  when  it  is  we  must  presume  that  the  jurors  com- 
plied with  their  duty  by  disregarding  that  evidence  in  arriv- 
ing at  a  verdict  of  guilty,  unless  it  is  very  important  and  was 
offered  for  the  purpose  of  influencing  the  jury.  We  do  not 
believe  that  this  evidence  was  so  important  as  to  constitute 
a  material  defect  which  would  justify  the  reversal  of  the 
judgment  on  that  ground.    In  other  cases  in  which  the  evi- 
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dence  was  more  important  than  in  the  present  case  the  courts 
have  refused  to  reverse  and  to  grant  a  new  trial.  People  v. 
Turner,  118  Cal.,  324;  State  v.  Barker,  43  Kan.,  262,  23  Pac, 
575 ;  State  v.  Turbeck,  29  Kan.,  535. 

The  second  ground  alleged  in  the  brief  in  support  of  the 
appeal  is  that  the  court  erred  in  overruling  the  appellant's 
motion  for  a  new  trial  based  on  a  failure  to  corroborate  the 
testimony  of  the  alleged  victim  as  to  the  promise  of  marriage 
and  the  carnal  act. 

Inasmuch  as  nothing  appears  in  the  transcript  of  the  rec- 
ord to  show  that  a  motion  was  made  for  a  new  trial  or  that 
an  appeal  was  taken  from  the  decision  overruling  the  same, 
we  will  not  consider  that  ground  of  the  appeal.  People  v. 
Danes,  18  P.  R.  B.,  272.  However,  we  wish  to  say  that  from 
the  examination  we  have  made  of  the  statement  of  the  case 
in  which  the  testimony  of  the  witnesses  is  included,  we  are  of 
the  opinion  that  it  was  corroborated. 

As  a  matter  of  fact,  Celestina  Rivera  testified  that  Petro- 
nila  Rivera  lived  in  her  house  and  that  when  the  appellant 
began  to  visit  her  about  six  months  before  the  occurrence  ol 
the  act  of  which  he  is  accused,  she  asked  him  when  he  was 
going  to  marry  Petronila  and  he  replied,  * '  in  three  months '  * ; 
that  after  this  period  had  elapsed  they  waited  another  two 
months  and  after  the  fifth  month  his  attention  was  again 
called  to  the  matter  and  he  stated  that  times  were  bad  and 
that  he  could  not  marry  so  soon.  Carmelo  Ramos  testified 
that  when  in  the  month  of  June  preceding  the  offense  with 
which  the  appellant  is  charged  he  noticed  that  the  latter  fre- 
quently called  at  his  house  where  Petronila  lived,  he  spoke 
to  him  about  the  matter  and  asked  him  the  object  of  his  visits 
and  received  the  reply  that  his  object  was  to  marry  Petronila ; 
that  when  on  August  27  of  the  year  following  he  learned  from 
Petronila  that  she  had  been  seduced  by  the  defendant,  he 
said  to  him  that  he  had  to  save  the  honor  of  Petronila  and 
that  unless  he  married  her  on  the  following  day  he  would 
swear  out  a  complaint  against  him ;  that  the  accused  replied 
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that  the  next  day  was  too  soon,  but  that  he  would  marry  her 
on  the  following  Monday;  that  he  then  proposed  Saturday 
and  the  appellant  replied  that  he  would  see  if  he  could  comply* 

As  to  the  corroboration  of  the  carnal  act,  in  view  of  the 
diflSculty  of  corroborating  this  by  reason  of  the  nature  of  the 
act  itself  and  because  the  complaint  was  filed  some  months 
after  the  act  took  place,  we  are  of  the  opinion  that  the  testi- 
mony of  the  physician  to  the  effect  that  Petronila  was  de- 
flowered ajid  the  conduct  of  the  appellant  when  Carmel'o 
Eamos*told  him  that  he  had  to  save  the  honor  of  Petronila 
by  marrying  her  at  once,  he  making  no  denial  and  offering 
to  marry  her  a  few  days  later,  are  sufficient. 

Even  though  the  attorney  who  represented  the  appellant 
at  the  hearing  of  the  appeal  adduced  a  new  ground  for  the 
reversal  of  the  judgment  and  filed  a  supplemental  brief,  it 
is  unnecessary  for  us  to  consider  it  inasmuch  as  it  is  based 
on  the  erroneous  contention  that  although  the  previous  chaste 
character  of  the  victim  was  proven,  such  proof  does  not  serve 
to  show  the  reputation  for  chastity  required  by  the  statute, 
when  in  fact  what  the  statute  requires  to  be  proven,  accord- 
ing to  the  English  text  of  the  Penal  Code,  ie  that  she  was 
' '  of  previous  chaste  character. ' ' 

In  view  of  the  foregoing  considerations  regarding  the 
questions  raised  by  the  appellant,  we  see  no  reason  for  sus- 
taining the  appeal  and  the  judgment  appealed  from  should 
be  affirmed. 

Affirmed. 

Chief  Justice  Hernandez  and  Justices  Wolf  and  del  Toro 
concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
case. 
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The  People,  Plaintiff  and  Bespondbnt,  v.  Pizaero, 

Defendant  and  Appellant. 

Appeal  from  the  District  Court  of  San  Juan,  Section  2,  in 

a  Prosecution  for  Mayhem. 

No.  689.— Decided  June  17,  1914. 

Infobmation — Statutoey  Language. — When  an  information  foHows  the  wording 
of  the  statute  defining  the  crime,  as  a  general  rule  the  information  is  suiH- 
eient  unless  certain  acts  are  necessary  to  constitute  the  crime. 

Id. — Mayhem — Intention. — As  the. Penal  Code  does  not  require  that  a  specific 
intention  be  proved  in  order  to  secure  conviction  for  the  crime  of  mayhem, 
inasmuch  as  every  person  must  answer  for  the  natural  consequences  of  his 
wilful  or  malicious  nets,  the  information  need  not  allege  intention  to  commit 
mayhem. 

Mayhem — Construction  op  Law. — According  to  section  212  of  thb  Penal  Code, 
the  CTune  of  mayhem  is  committed,  among  other  cases,  when  a  human  being 
is  deprived  of  any  member  of  his  body,  whether  an  important  member  or  not, 
and  said  section  was  not  amended  by  Act  No.  22  of  March  11,  1913. 

Id. — Disablement- — Important  Member  of  Body — Question  of  Fact. — Whether 
the  loss  of  a  member  of  the  hiunan  body  renders  useless  any  important  mem- 
ber is  a  question  of  fact  to  be  weighed  and  determined  by  the  jury  and  need 
not  be  alleged  in  the  information. 

Id. — Important  Member  of  Body. — ^Fingers  are  important  members  of  the  body, 
but  their  disability  depends  upon  the  number  lost  and  the  place  where  they 
are  cut  off. 

Id. — ^Instructions  to  Jury — Important  Member  op  Body — Aggravated  Assault 
AND  Battery. — In  this  case  the  court  gave,  among  others,  the  following  in- 
struction to  the  jury:  "If,  in  view  of  the  evidence  introduced,  the  jury  is 
satisfied  that  this  man  is  deprived  of  a  part  of  his  body  but  not  of  an 
essentiBl  part,  that  the  part  is  not  an  essential  member  of  his  body,  then 
the  jury,  in  that  case  only,  considering  the  evidence  introduced  on  that  point, 
may  find  that  the  accused  is  not  guilty  of  the  crime  of  mayhem,  but  of 
aggravated  assault  and  battery,  in  case  they  find  him  guilty."  Held:  That 
such  instructions  are  not  erroneous. 

Id. — ^Loss  OP  Fingers — Question  of  Jury. — In  a  case  of  mayhem  by  the  loss 
of  four  fingers  of  one  hand,  there  is  no  need  to  introduce  special  evidence 
as  to  whether  the  hands  are  or  are  not  important  members  of  the  body,  for 
it  is  the  province  of  the  jury  to  decide  without  evidence  whether  a  certain 
member  of  the  human  body  is  or  is  not  important. 

Id. — Verdict — Aggravated  Assault  and  Battery — Onus  Probandi. — The  crime 
of  mayhem  is  proven  when  the  fiscal  proves  that  the  accused  deprived  an- 
other person  of  a  member  of  his  body,  and  if  the  accused  fails  to  prove  that 

Dee.  Vol.ti-^t 
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such  member  is  not  important,  or  that  fact  is  not  shown  by  the  eyidence 
introduced  by  the  fUcal  himself,  the  verdict  should  be  for  mayhem  and  not 
for  aggravated  assault  and  battery. 

0 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  E.  Foote,  fiscal,  for  The  People. 

Mr.  Manuel  P.  Rossy  for  the  appellant. 

Mb.  Justice  Aldrby  delivered  the  opinion  of  the  conrt. 

The  appellant  was  charged  before  the  District  Court  of 
San  Juan,  Section  2,  with  the  crime  of  mayhem  in  having 
wilfully,  maliciously,  and  unlawfully  wounded  Arturo  Bivera 
with  a  machete,  cutting  off  four  fingers  of  his  left  hand. 

At  the  trial  before  a  jury,  after  hearing  the  evidence  the 
jury  found  him  guilty  of  the  crime  of  mayhem.  Thereupon 
the  appellant  moved  for  a  new  trial  and,  his  motion  having 
been  overruled,  he  was  sentenced  to  imprisonment  for  one 
year  and  six  months  in  the  penitentiary  at  hard  labor.  From 
that  judgment  and  from  the  decision  denying  him  a  new  trial, 
the  present  appeal  was  taken  by  the  defendant. 

Although  the  appellant  did  not  file  a  brief  in  support  of 
his  appeal,  nevertheless  his  attorney  appeared  at  the  hear- 
ing and  made  an  oral  argument,  contending  that  the  infor- 
mation was  insufficient  because  it  did  not  state  that  the  ap- 
pellant had  the  specific  intention  of  committing  mayhem  or 
that  the  member  of  which  the  injured  person  was  deprived 
was  one  of  the  principal  members  of  his  body.  He  also  con- 
tended that  a  new  trial  should  have  been  granted  for  the  rea- 
sons shown  in  his  motion  therefor.  Section  212  of  the  Penal 
Oode  relating  to  mayhem  reads  as  follows : 

* '  Section  212. — Every  person  who  unlawfully  and  maliciously  de- 
prives a  human  being  of  a  member  of  his  body,  or  disables,  disfigures, 
or  renders  it  useless,  or  cuts  or  disables  the  tongue,  or  puts  out  an 
-eye,  or  slits  the  nose,  ear  or  lip,  is  guilty  of  mayhem." 

Comparing  the  foregoing  with  the  wording  of  the  infor- 
mation referred  to  at  the  outset,  we  see  that  the  latter  fol- 
lows the  language  of  the  statute  and  we  have  already  held  in 
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other  cases  that,  as  a  general  rule,  this  is  sufficient  unless  cer- 
tain facts  are  necessary  to  constitute  the  offense.  The  People 
V.  Ortiz  et  al.,  17  P.  E.  B.,  860. 

Besides,  as  it  is  not  necessary  under  the  code  to  prove  a 
specific  intention  in  order  that  mayhem  may  be  held  to  have 
been  committed,  inasmuch  as  every  person  must  answer  for 
the  natural  consequences  of  his  wilful  and  malicious  acts, 
it  is  not  necessary  that  the  information  allege  such  intention 
to  commit  mayhem. 

As  to  the  other  point  that  in  order  that  an  information 
charging  the  crime  of  mayhem  may  be  held  to  be  sufficient 
it  must  be  alleged  that  the  injured  person  was  deprived  of 
an  important  member  of  his  body,  we  will  say  that  section 
212  of  the  Penal  Code  has  not  been  amended  since  its  approval, 
hence  mayhem  is  committed,  among  other  cases,  when  a  per- 
son is  deprived  of  any  member  of  his  body,  whether  impor- 
tant or  not. 

It  is  true  that  Act  No.  22  of  March  11,  1913,  amending 
section  286  of  the  Code  of  Criminal  Procedure,  provides  that 
**0n  an  information  for  the  crime  of  mayhem,  the  jury  may 
find  the  defendant  guilty  of  the  crime  of  aggravated  assault 
and  battery,  or  of  simple  assault  and  battery,  provided  that 
at  the  trial  it  has  been  proved  that  the  person  assaulted  has 
not  been  rendered  wholly  useless,  so  far  as  concerns  any  (de- 
prived of  the  use  of  some)  important  member  of  his  body.'' 
However,  this  act  does  not  provide  that  the  mutilation  of 
an  unimportant  member  of  the  human  body  constitutes  the 
crime  of  aggravated  or  simple  assault  and  battery,  but  that 
supposing  that  the  injured  person  has  lost  a  member  of  his 
body,  which  is  what  constitutes  mayhem,  the  jury  is  author- 
ized, in  case  it  should  be  proved  that  the  said  loss  does  not 
totally  deprive  him  of  the  use  of  some  important  member 
of  his  body,  to  classify  the  offense  as  assault  and  battery. 
Mayhem  is  committed  whenever  the  victim  is  deprived  of 
some  member  of  his  body  although  the  said  act,  which  un- 
doubtedly seeks  to  mitigate  the  penalty,  allows  the  jury  to 
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classify  it  as  assault  and  battery  when  it  is  shown  that  no 
important  member  of  a  person's  body  has  been  rendered 
useless.  Therefore,  an  information  which  charges  only  the 
loss  of  a  member  of  the  human  body  is  sufficient  to  charge 
the  crime  of  mayhem,  and  whether  or  not  such  loss  causes 
the  inutility  of  some  important  member  is  a  question  for 
consideration  and  determination  by  the  jury  and  need  not 
be  alleged  in  the  information.  For  example,  fingers  are  un- 
doubtedly important  members  of  the  human  body  because 
without  them  objects  cannot  be  grasped,  but  as  to  whether 
they  are  rendered  completely  useless  or  not  depends  upon 
the  number  lost  and  the  place  where  they  were  cut  off. 

We  will  now  proceed  to  consider  the  grounds  of  the  motion 
for  a  new  trial  which  was  overruled.    They  are  as  follows : 

*'l.  Because  the  court  erroneously  charged  the  jury  on  the  point 
as  to  whether  or  not  it  was  proven  that  the  member  of  which  the 
victim  had  been  deprived  by  the  act  which  originated  this  action  was 
an  important  member.  Subdivision  5  of  section  303  of  the  Code  of 
Criminal  Procedure. 

*'2.  Because  the  verdict  is  contrary  to  the  evidence  as  it  was  not 
shown  by  the  information  that  the  victim  had  suffered  the  loss  of  an 
important  member. 

''3.  Because  the  verdict  is  contrary  to  law  inasmuch  as  the  court 
charged  the  jury  that  in  order  to  determine  whether  the  act  consti- 
tuted the  crime  of  mayhem  or  of  aggravated  assault  and  battery  it 
was  necessary  for  the  accused  to  prove  that  the  injury  suffered  by 
the  victim  did  not  result  in  the  loss  of  an  important  member.*' 

At  the  trial  it  was  proved  that  the  victim,  who  is  left- 
handed,  was  deprived  of  four  fingers  of  his  left  hand  by  a 
machete  in  the  hands  of  the  appellant,  namely,  the  first,  sec- 
ond, third,  and  fourth  fingers,  leaving  only  the  thumb  of  tbe 
said  hand. 

The  court  charged  the  jury  as  to  what  should  be  consid- 
ered an  important  member  of  the  human  body  and  left  it  to 
determine  whether  or  not  as  a  consequence  of  the  loss  of  his 
fingers  he  had  been  deprived  of  the  use  of  an  important  mem- 
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ber  of  his  body,  explaining  that  in  the  second  case  the  jury 
could  return  a  verdict  for  aggravated  assault  and  battery. 
The  instructions  on  this  point  were  as  follows : 

''Legislators  have  always  considered  the  crime  of  mayhem  to  be 
a  specific  offense — one  which  is  not  related  to  any  other  act ;  that  is, 
that  a  person  accused  of  this  crime  cannot  be  convicted  of  a  lesser 
offense.  A  charge  of  mayhem  is  not  like  a  charge  of  murder,  for 
example,  where  the  accused  may  be  convicted  of  homicide,  or  like  a 
charge  of  attempt  to  kill;  where  the  accused  may  be  convicted  of 
assault  with  intent  to  commit  homicide. 

*'This  crime  has  always  been  considered  by  legislators  as  an  indi- 
visible crime,  so  that  a  man  who  is'  accused  of  mayhem  must  be  con- 
victed of  that  crime  or  acquitted,  there  being  no  intermediate  degrees. 

*'It  seems  that  the  legislators  have  desired  to  reduce  somewhat 
the  gravity  of  that  crime,  which  gravity  rests,  of  course,  on  its  nature 
and  on  the  extent  of  the  penalty  which  may  be  imposed,  therefore 
the  Legislative  Assembly  has  recently  enacted  a  law  providing  that 
a  person  charged  with  mayhem  may  be  convicted  of  the  crime  of 
aggravated  assault  and  battery,  provided  that  it  is  proved  at  the  trial 
that  the  victim  has  not  lost  the  use  of  any  important  member  of  his 
hody.  So,  then,  when  a  charge  of  mayhem  is  submitted  to  a  jury 
because  the  fiscal,  who  is  in  charge  of  the  prosecution,  eonsiders  that 
the  victim  has  been  deprived  of  an  important  member  of  his  body, 
such,  for  example,  as  an  arm,  a  leg  or  any  other  special  member 
necessary  in  his  work  or  business,  the  jury,  if  satisfied,  in  the  light 
of  the  evidence  introduced,  that  the  victim,  although  deprived  of  a 
part  of  his  body,  has  been  deprived  of  only  an  unessential  or  unim- 
portant member,  in  that  case  alone,  taking  into  consideration  that 
it  has  been  so  proven,  may  find  that  the  accused  is  not  guilty  of 
mayhem  but  of  aggravated  assault  and  battery,  in  case  they  find 
him  guilty. 

**But,  I  repeat,  that  for  the  jury  to  do  this  and  to  comply  with 
the  law  it  must  be  shown  to  them  clearly  and  unequivocally  that 
the  accused  has  not  been  deprived  of  an  important  member  of  his 
hody.  Only  in  this  case  can  they  convict  the  accused  of  a  lesser 
offense  than  that  of  mayhem." 

After  reading  the  foregoing  we  cannot  hold  that  the  court 
conunitted  the  error  attributed  to  it  in  the  first  ground  of 
the  motion  for  .a  new  trial. 
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As  to  the  second  ground,  we  have  already  said  that  the 
evidence  shows  that  the  victim  lost  four  fingers  of  one  of  his 
hands,  for  which  reason  it  cannot  be  sustained,  as  claimed  by 
the  appellant,  that  it  is  not  proven  that  he  suffered  the  loss 
of  a  principal  member,  for  the  hands  are  of  the  most  impor- 
tant members  of  the  body;  and  although  it  is  true  that  no 
special  evidence  was  offered  to  show  whether  the  hands  are 
or  are  not  important  members  of  the  body,  such  evidence  was 
not  necessary  because  it  is  within  the  province  of  the  jury  to 
determine  without  the  aid  of  evidence  whether  a  certain  mem- 
ber of  the  human  body  is  or  is  not  important. 

After  considering  the  third  and  last  of  the  grounds  on 
which  the  motion  for  a  new  trial  is  based,  we  cannot  reach 
the  conclusion  maintained  by  the  appellant  that  the  court  com- 
mitted error  in  instructing  the  jury  that  in  order  for  them 
to  find  a  verdict  of  assault  and  battery  it  was  necessary  that 
it  be  proven  that  the  injury  suffered  by  the  victim  did  not 
deprive  him  of  an  important  member  of  his  body  and,  there- 
fore, that  the  verdict  is  contrary  to  law. 

Among  other  things,  we  have  already  said  that  the  crime 
of  mayhem  is  committed  by  depriving  a  person  of  a  member 
of  his  body  and,  therefore,  when  the  fiscal  hag  proved  that 
fact  he  has  established  a  case  of  mayhem ;  but  as  the  Act  of 
1913  allows  the  offense  to  be  punished  as  assault  and  battery, 
if  it  is  proved  that  the  said  lost  member  is  not  an  impor- 
tant one,  it  is  clear  that  the  burden  is  on  the  accused  to  prove 
that  fact.  In  other  words,  what  the  fiscal  must  prove  in  cases 
of  this  kind  is  that  the  accused  deprived  another  person  of 
a  member  of  his  body,  and  if  the  accused  fail  to  prove  that 
such  member  is  unimportant  or  that  fact  is  not  shown  by 
the  evidence  introduced  by  the  prosecution,  the  verdict  should 
be  for  mayhem  and  not  for  assault  and  battery.  Hence  the 
lower  court  did  not  commit  the  error  attributed  to  it. 

The  judgment  appealed  from  should  be  affirmed. 

Affirmed. 
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Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro  and 
Hutchison  concurred. 


Bamibbz,  Plaintiff  and  Appellant,  v.  MABTfNBZ,  Dependant 

AND   BeSPONDENT. 

Appeal  from  the  District  Court  of  Mayagiiez  in  an  Action 

for  Damages. 

No.  1066.— Decided  June  22,  1914. 

GoNTEADiCTORT  EVIDENCE — FINDINGS  OP  TRIAL  CouRT. — When  the  evidence  IS  con- 
tradictorj  as  to  the  manner  in  which  an  accident  occurred,  the  weight  givea 
thereto  by  the  trial  court  should  be  accepted  unless  it  is  shown  that  the  said 
court  was  influenced  by  passion,  prejudice  or  partiality,  or  committed  some- 
manifest  error. 

The  facts  are  stated  in  the  opinion. 

Mr.  Luis  Montalvo  Guenard  for  the  appellant. 

Mr.  Jose  de  Diego  for  the  respondent. 

Mb.  Justice  del  Tobo  delivered  the  opinion  of  the  court. 

This  is  an  action  for  damages.  Summarizing,  the  com- 
plaint alleges  that  the  plaintiff  rented  and  lived  in  a  room 
on  the  top  floor  of  a  house  belonging  to  the  defendant ;  that 
m  order  to  reach  the  courtyard  the  plaintiff  had  to  descend 
a  stairway  which  the  owner  knew  was  in  a  very  bad  condi- 
tion; that  on  June  11,  1911,  the  plaintiff  started  to  go  down 
the  said  stairway  and  on  stepping  upon  the  first  step  it  broke 
and  the  plaintiff  fell  to  the  ground,  a  distance  of  about  three 
meters;  that  as  a  consequence  she  was  severely  bruised  and 
suffered  physical  pain,  being  unable  to  engage  in  productive 
labor  and  compelled  to  keep  to  her  bed.  The  plaintiff  laid  the 
damages  suffered  by  her  at  $2,000. 

In  his  answer  the  defendant  alleged  that  plaintiff 's  action 
had  prescribed  and  denied  the  essential  allegations  of  the 
complaint  which  might  prejudice  his  rights,  alleging  as  new 
matter  of  defense  that  on  April  5,  1911,  the  plaintiff  was  en- 
gaged in  a  heated  dispute  about  some  poultry  and,  irritated 
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by  the  altercation,  att^oipted  to  hurry  down  the  stairway 
in  question,  which  was  wet  on  account  of  the  rain,  and  slipped 
and  fell.  That  the  said  stairway  had  been  repaired  and  was 
in  good  condition  at  the  time  of  the  accident. 

The  trial  was  held  on  April  28, 1913,  and  on  May  15, 1913, 
the  District  Court  of  Mayagiiez  rendered  judgment  in  favor 
of  the  defendant  with  costs,  disbursements  and  attorney's 
fees  against  the  plaintiff.  From  that  judgment  the  plaintiff 
took  the  present  appeal. 

In  its  statement  of  the  case  and  opinion  the  trial  court 
analyzed  the  evidence  introduced  by  both  sides  and  concluded 
by  saying: 

^^The  court  has  considered  and  compared  the  conflieting  testimony 
of  the  witnesses  for  both  parties  on  this  point,  namely,  the  cause  of 
the  plaintiff's  fall,  and  has  reached  the  conclusion  that  it  ckid  not 
occur  in  the  mamoer  testified  to  by  the  plaintiff  and  her  witnesses, 
but  in  the  manner  deseribed  by  the  witnesses  for  the  defendant, 
Nicolas  Guardiola  and  Maria  Irizarry,  who  testified  that  the  plaintiff 
slipped  as  she  rushed  down  the  stairs,  which  were  wet  because  it 
had  rained  that  day,  and  fell  to  the  courtyard,  a  distance  of  two 
or  three  varas/^ 

The  only  question  of  law  raised  by  the  plaintiff  in  her  brief 
is  that  the  judgment  rendered  is  contrary  to  the  evidence 
introduced  and  is  based  on  arbitrary  conclusions,  the  court 
having  been  influenced  by  passion,  malice,  and  prejudice 
against  the  plaintiff. 

We  have  considered  carefully  the  allegations  and  the  evi- 
dence and  the  latter  is  entirely  contradictory.  Having  ana- 
lyzed the  evidence,  we  find  nothing  to  show  that  the  trial 
court  was  actuated  by  passion,  prejudice,  or  partiality  in 
weighing  the  same.  The  account  of  the  accident  given  by 
the  evidence  of  the  defendant  and  accepted  by  the  court  seems 
to  us  to  be  much  more  logical  than  the  version  given  by  the 
plaintiff's  evidence. 
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The  appeal  must  be  dismissed  and  the  judgment  appealed 
from  affirmed. 

Affirmed* 

Chief  Justice  Hernandez  and  Justices  Wolf,  Aldrey  and 
Hutchison  concurred. 

A  petiti<m  for  an  appeal  to  the  Supreme  Court  of  the 
United  States  having  been  presented,  it  was  denied  on  July 
21, 1914. 


Pbbea,  Plaintiff  and  AppblxiAnt,  v.  Q^mbz  Hebmanos, 

Defendants  and  Respondents. 

Appeal  from  the  District  Court  of  Mayagiiez  in  an  Action 

for  Damages. 

No.  1067.— Decided  June  22,  1914. 

LiBEii — Alligations — Malioe — Exception. — ^In  an  action  for  damages  for  libel 
the  allegation  of  malioe  is  indispensable  unless  the  ease  comes  within  the 
exception  speoified  in  section  5  of  the  Libel  Act  of  1902,  in  which  case 
malice  is  presumed;    and  the  present  case  is  not  within  the  said  exception. 

Id.— Presumption  or  Malice. — According  to  section  5  of  the  Libel  Act  of  1902, 
malice  is  presumed  when  the  libellous  words  are  prejudicial  to  the  plaintiff 
and  are  written  without  good  cause. 

Id. — Allegations — Innuendo. — In  cases  of  libel  not  coming  imder  section  5  of 
the  Libel  Act  of  1902,  it  is  advisable,  if  not  indispensable,  to  allege  the 
innuendo  in  the  complaint — that  is,  the  libellous  signification  which  the  com- 
plainant ascribes  to  the  written  words. 

The  facts  are  stated  in  the  opinion. 

Mr.  Leopoldo  Feliu  for  the  appellant. 

Mr.  Jose  de  Diego  for  the  respondents. 

Mb.  Justice  Wolf  delivered  the  opinion  of  the  court. 

The  District  Court  of  Mayagiiez  in  its  opinion  found  that 
the  complaint  in  this  case,  which  was  one  for  libel,  was 
founded  on  two  causes  of  action ;  that  with  respect  to  the  first 
cause  of  action  the  complainant  had  failed  to  prove  that  the 
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publication  issued  by  the  defendants  was  done  maliciously, 
and  that  with  respect  to  the  second  cause  of  action  there 
were  not  sufficient  facts  alleged  to  show  such  cause  of  action. 
The  opinion  and  judgment  of  the  court  below  were  rendered 
after  a  trial  and  the  complainant  appealed,  alleging  many 
errors  in  the  admission  and  exclusion  of  proof  besides  the 
error  in  the  judgment  itself.  As  we  agree  with  the  respond- 
ents that  the  complaint  was  utterly  bad,  we  shall  proceed  to- 
set  it  forth  at  length : 

''Now  comes  the  plaintiff  and  complains  of  the  defendants  and 
as  a  cause  of  action  alleges: 

"first  cause  op  action. 

''1.  That  the  plaintiff  is  and  was  on  the  dates  to  be  stated  here- 
after, the  mayor  of  the  municipality  and  city  of  MayagtLez. 

'*2.  That  the  defendants  are  a  duly  constituted  industrial  part- 
nership and  were  such  on  the  dates  to  be  stated  hereafter,  engaged 
in  publishing  a  newspaper  belonging  to  them  called  'La  Yoz  de  la 
Patria,'  which  has  a  general  circulation  in  this  district  and  in  the 
Island. 

"3.  That  on  July  24,  1912,  in  the  city  of  Mayagiiez,  P.  R.,  the 
defendants  published  in  the  said  newspaper  the  following  words  con- 
cerning and  referring  to  this  plaintiff  tending  to  expose  the  plaintiff" 
to  the  contempt  of  the  public:! 

*'  'latest. 


i<  i 


Resignation  of  Perea. 


a  i 


As  our  daily  is  going  to  press  rumors  reach  us  that  the  Got- 
ernor  has  asked  for  the  resignation  of  Dr.  Perea  Fajardo  as  Mayor 
of  Mayagiiez. 

Further  particulars  to-morrow.' 

4.  That  the  said  news  item  was  false  and  defamatory  to  thier 
plaintiff  and  that  he  has  suffered  damages  thereby  in  the  sum  of 
$5,000. 


"second  cause  of  action. 


"1.  That  the  plaintiff  is  and  was  on  the  dates  to  be  stated  here- 
after the  mayor  of  the  municipality  and  city  of  Mayagiiez  and  the 
defendants  a  duly  constituted  industrial  partnership  which  publishes 
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and  did  publish  on  said  date  a  newspaper  of  general  circulation  in 
this  district  and  in  the  Island  called  'La  Voz  de  la  Patria.' 

"2.  That  on  July  25,  1912,  in  the  city  of  Mayagiiez,  P.  B.,  the 
defendants  published  an  article  in  said  newspaper  under  the  caption 
*The  effect  of  a  rumor,'  tending  to  expose  the  plaintiff  to  the  con- 
tempt of  the  people  and  to  deprive  him  of  the  confidence  of  the 
public,  the  said  article  referring  to  this  plaintiff  and  being  in  the 
following  words: 

a  im  •  •  ii)e  do  not  want  Dr,  Perea  to  resign;  his  failure 
and  incompetency  will  foUow.^ 

''3.  That  the  said  article  was  false  and  defamatory  of  this  plain- 
tiff and  that  he  has  suffered  thereby  damages  in  the  sum  of  $5,000. 

**The'refore,  the  plaintiff  prays  the  court  to  render  judgment  in 
his  favor  and  against  the  defendants  for  the  sum  of  $10,000,  with 
costs,  disbursements,  expenses,  interest  and  attorney's  fees." 

In  discussing  the  first  cause  of  action  the  respondents 
maintain  that  there  is  nothing  libellous  per  se  in  asserting 
that  news  had  reached  the  ears  of  the  defendants  that  the 
Governor  had  asked  for  the  resignation  of  Dr.  Perea  Fajardo 
as  mayor  of  Mayaguez.  The  words  charge  no  crime  or  mal- 
feasance in  o£Sce  and  are  perfectly  consistent  with  the  entire 
uprightness,  fidelity  and  capacity  of  the  mayor.  Hence,  in 
order  to  constitute  a  cause  of  action  it  was  not  sufficient 
•merely  to  allege  that  the  words  were  false  and  defamatory. 
Other  element  or  elements  were  necessary. 

Section  2  of  the  Libel  Law  of  1902,  among  other  things, 
defines  libel  as  the  malicious  publication,  etc.  Hence,  it  is 
necessary  in  a  complaint  for  libel  to  charge  malice.  No  charge 
of  malice  is  contained  in  the  first  count.  A  publication  may 
be  both  false  and  defamatory  without  being  malicious.  Al- 
thougb  under  section  5  of  the  same  act  malice  is  presumed 
in  certain  cases,  we  think  it  better  practice,  if  not  an  indis- 
pensable averment,  to  charge  malice  in  the  complaint. 

Section  5  is  as  follows : 

'*  Section  5. — Malice  shall  be  presumed  to  exist  in  any  injurious 
communication  or  writing  made  without  justifiable  motive  and  ad- 
dressed to  any  person  other  than  to  a  relative  within  the  third 
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degree,  or  to  a  person  whom  the  author  has  under  his  guardianship 
or  when  said  communication  passes  between  persons  having  business 
in  partnership,  or  other  similar  association.'' 

Under  this  section  it  is  evident  that  the  only  time  when 
malice  is  presumed  is  when  the  communication  is  injurious 
and  made  without  justifiable  motive.  Hence,  even  if  the  aver- 
ment of  malice  could  be  dispensed  with  it  was  necessary  for 
the  complainant,  at  least  in  a  communication  not  libellous 
per  se,  to  allege  that  the  communication  was  iujurious  and 
made  without  motive.    The  first  coimt  was  bad. 

Similar  considerations  apply  to  the  second  connt.  We 
agree  with  the  court  below  that  said  count  made  do  concrete 
-charge  against  Dr.  Perea  Fajardo  but  expressed  conclusions 
or  opinions.  The  count  is  also  defective  in  failing  to  charge 
malice,  injury  and  unjustifiable  motive. 

Furthermore,  we  think  a  complaint  for  conmiunications 
not  libellous  per  se  should  say  what  was  intended  by  the  com- 
munication; in  other  words,  to  set  forth  what  is  technically 
known  as  innuendo.  See  opinion  of  this  court  in  the  case  of 
Fajardo  v.  Sabater,  20  P.  E.  E.,  37. 

We  also  think,  although  such  matter  may  be  readily  waived 
by  the  defendant  at  the  trial,  that  a  complainant  should  allege 
special  damage. 

As  the  complainant  stated  no  cause  of  action,  but  went 
to  trial  without  one,  the  judgment  must  be  affirmed. 

Affirmed. 

Chief  Justice  Hernandez  and  Justices  del  Toro  and  Aldrey 
concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  dedsioA  of 
this  case. 
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MabtIkez,  Plaintiff  and  Appellant,  v.  Stjocbssion  of 
latjrmo  et  al.,  dependants  and  respondents. 

Appeal  from  the  District  Court  of  Arecibo  in  an  Action  of 

Debt. 

\o.  1143.— Decided  June  22,  1914. 

Appeal — Dependants  in  Default — Adverse  Parties — Notice  of  Appeal. — 
When  the  notice  of  appeal  has  not  been  served  on  some  of  the  defendants 
who  were  summoned  but  did  not  appear,  and 'whose  default  was  entered,  but 
a^inst  whom  the  court  refused  to  render  judgment,  entering  judgment  only 
against  the  other  defendants  who  confessed  judgment,  the  appeal  should  be 
dismissed  because  such  defendantp  in  default  are  interested  adverse  parties 
and  are  entitled  to  be  served  with  notice  of  the  i^)peal. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  SMliveres  for  the  appellant. 

The  respondents  did  not  appear. 

Mr.  Justice  Wolf  delivered  the  opinion  of  the  court. 

This  was  an  action  for  the  recovery  of  money  and  a  large 
nranber  of  defendants  were  joined  therein.  Some  of  them 
answered  and  admitted  the  right  of  the  complainant  to  re- 
cover. The  others,  after  having  been  served  with  process, 
defaulted.  The  answer  of  those  who  admitted  the  rights  of 
the  complainant  was  filed  by  Attorney  J.  Q-regory.  He  did 
not  represent  any  of  the  defendants  in  default.  After  a  hear- 
ing the  court  finally  rendered  judgment  against  all  the  defend- 
ants who  admitted  the  rights  of  the  complainant,  but  ren- 
dered judgment  in  favor  of  the  defendants  in  default  and 
therefore  against  the  complainant  with  respect  to  such  defend- 
ants in  default. 

The  notice  of  appeal  in  this  case  is  directed  to  the  secre- 
tary of  the  court  and  recites  that  the  complainant  not  being 
in  accord  with  the  judgment  rendered  in  the  case  appealed 
from  the  whole  thereof,  giving  a  copy  of  such  notice  {de  esta 
instmicia)  to  the  attorney  for  the  defendants  who  had  ap- 
peared in  the  case,  and  such  notice  contained  other  recitals  of 
no  moment  to  this  appeal.     The  said  Attorney  J.  Gregory 
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acknowledged  the  receipt  of  the  notice.  The  defendants  who 
were  in  default,  although  they  were  known  to  the  complain- 
ant and  were  originally  served  with  process,  were  not  noti- 
fied of  the  appeal.  The  defendants  whom  Attorney  Gregory 
represented  had  appeared  and  admitted  the  claim  of  the  com- 
plainant. They  had  no  further  real  interest  in  contesting 
the  case.  But  the  defendants  in  default,  against  whom  the 
court  had  refused  to  render  judgment,  had  every  interest  in 
maintaining  the  judgment  as  rendered.  They  were  adverse 
parties  and  had  a  right  to  be  notified  of  the  appeal.  Section 
296,  Code  of  Civil  Procedure.  For  failure  to  notify  the  said 
adverse  parties  in  interest,  the  appeal  must  be  dismissed. 
Candelas  v.  Ramirez,  20  P.  B.  B.,  31. 

Appeal  dismissed. 

Chief  Justice  Hernandez  and  Justices  del  Toro,  Aldrey  and 
Hutchison  concurred. 


Post  et  al.,  Plaintiffs  and  Ebspondents,  v.  Veve  et  al., 

Defendants  and  Appellants. 

A*ppeal  from  the  District  Court  of  Humacao  in  an  Action 

for  the  Execution  of  a  Deed. 

No.  964.— Decided  June  22,  1914. 

AnsTRACT  Question — Lachc  op  Controversy — Declaration  of  Rights — Jurisdic- 
tion.— When,  as  in  the  case  at  bar,  it  is  alle^d  that  the  plaintiffs  are  in 
possession  as  lessees  of  a  property  belonging  to  the  defendants  and  the  com- 
plaint alleges  only  that  the  defendants  refuse  to  recognize  them  as  lessees, 
without  alleging  any  specific  or  concrete  fact  showing  that  the  rights  of  the 
plaintiffs  have  been  disturbed  by  the  defendants,  and  the  prayer  of  the  com- 
plaint is  that  the  court  order  the  recognition  of  the  right  of  the  plaintiffs 
to  hold  as  lessees  the  same  property  which  they  say  they  are  in  possession 
of,  such  complaint  involves  an  abstract  question  which  cannot  be  considered 
and  decided  by  the  court  to  which  it  was  submitted. 

Action  fob  Execution  of  Deed — Ambiguity  of  I^ayer — Record  of  Lease. — 
When,  as  in  the  case  at  bar,  the  plaintiffs  pray  in  general  terms  in  the  com- 
plaint that  the  defendants  be  ordered  to  execute,  jointly  or  severally,  the 
documents  necessary  for  recording  the  contract  of  lease  in  favor  of  the  plain- 


June  22, 191 4. J  Post  kt  al.  v.  Vbvb  kt  al.  31 

tiff  company  without  specifying  the  documents  necessary,  the  court  has  no 
ground  upon  which  to  render  a  clear  and  specific  judgment  which  could  be 
executed. 
Cross -Complaint — Answer — Pleading. — ^A  cross-complaint  must  allege  a  cause 
of  action  against  the  plaintiff  and  not  a  defense  to  his  cause  of  action,  there- 
fore when  an  answer  to  a  complaint  prajrs  for  judgment  as  a  cross-complaint 
without  complying  with  the  provisions  of  section  115  of  the  Code  of  Civil 
f*rocedure,  such  judgment  cannot  be  rendered. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Armstrong  &  Keith  and  Luis  Mtmoz  Morales 
for  the  respondents. 

Messrs.  H  or  ado  J3.  Belaval  and  Arturo  Aponte  for  the 
appellants. 

Mb.  Chief  Justice  Hebnakdez  delivered  the  opinion  of 
the  court. 

On  February  29, 1912,  James  H.  Post,  James  Bliss  Coombs 
and  Lorenzo  D.  Armstrong,  as  trustees  of  The  Fajardo  Sugar 
Growers'  Association,  filed  a  verified  complaint  in  the  Dis- 
trict Court  of  Humacao  against  Josefina  and  Concepcion 
Veve  y  Diaz  and  their  respective  husbands,  Frisco  Vizca- 
rrondo  and  Jose  S.  Belaval,  in  which  they  alleged  the  follow- 
ing facts : 

First.  That  The  Fajardo  Sugar  Growers'  Association  is 
a  joint  stock  company  with  its  headquarters  in  the  City  of 
New  York  and  offices  in  the  town  of  Fajardo,  P.  E.,  with  ca- 
pacity to  sue  and  be  sued  and  to  transact  business  in  this 
Island;  that  it  is  registered  in  the  office  of  the  Secretarj^ 
of  Porto  Rico  and  that  the  three  trustees  mentioned  are  au- 
thorized to  receive  in  its  name  as  such  trustees  all  titles  to 
properties  and  rights  of  the  company. 

Second.  That  defendants  Josefina  and  Concepcion  Veve 
y  Diaz  are  of  age  and  reside  in  Fajardo  and  San  Juan,  P.  B., 
respectively,  the  former  being  married  to  Prisco  Vizcarrondo 
and  the  latter  to  Jose  S.  Belaval. 

Third.  That  by  deed  No.  27  executed  before  Notary  Euge- 
nic Benitez  Castano  on  March  31,  1906,  the  two  defendants, 
Josefina  and  Concepcion  Vev.e,  claiming  to  be  the  joint  owners 
in  conmion  of  a  rural  property  called  '^Hacienda  Aurora" 
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composed  of  854  cuerdas,  as  described  in  the  complaint,  leased 
the  same  to  the  corporation  The  Esperanza  Central  Sugar 
Company. 

Fourth.  That  the  defendants  acquired  the  said  property 
by  inheritance  from  their  father  and  it  was  recorded  pro  indi- 
viso  in  favor  of  both. 

Fifth.  That  the  term  of  the  lease  was  eleven  years,  to  ex- 
pire on  June  30,  1917,  the  rent  being  $2,400  for  the  first  year 
and  $4,800  a  year  for  the  following  ten  years  to  be  paid 
in  equal  shares  to  each  co-owner,  and  other  incidental  con- 
ditions were  agreed  upon  and  set  out  in  the  said  contract 
of  lease. 

Sixth.  That  by  virtue  of  an  execution  issued  against  the 
lessee  corporation  by  the  District  Court  of  the  United  States 
for  Porto  Eico  and  by  a  judicial  deed  of  sale  executed  before 
Notary  Andr6s  B.  Crosas,  the  lease  was  transferred  to  the 
corporation  The  Colonial  Sugar  Company. 

Seventh.  That  by  virtue  of  a.  document  executed  in  the 
City  of  New  York  on  November  17,  1909,  The  Colonial  Sugar 
Company  transferred  and  granted  its  lease  of  the  said  prop- 
erty to  James  H.  Post,  James  Bliss  Coombs  and  Lorenzo  D. 
Armstrong,  as  trustees  of  the  joint  stock  company  The  Fa- 
jardo  Sugar  Growers'  Association. 

Eighth.  That  the  plaintiffs  as  trustees  of  The  Fajardo 
Sugar  Growers'  Association,  with  the  knowledge  and  consent 
of  the  defendant  owners,  entered  into  and  continued  in  pos- 
session of  the  Hacienda  Aurora  as  lessees  and  have  complied 
with  each  and  all  of  the  conditions  of  the  lease,  paying  the 
defendants  the  rent  agreed  upon. 

Ninth.  That  when  the  deed  of  lease  was  executed  on  March 
31,  1906,  the  property  leased  was  not  recorded  pro  indiviso 
in  the  names  of  the  leasing  owners,  but  that  by  a  deed  exe- 
cuted before  Notary  Aldrey  on  September  13,  1897,  it  had 
been  divided  into  five  parcels  which  are  described  in  the  com- 
plaint and  which  were  recorded  separately  in  the  names  of 
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these  defendants — two  in  the  name  of  Josefina  Veve  and  the 
remaining  three  in  the  name  of  Concepcion  Veve. 

Tenth.  That  these  five  parcels  of  land  are  the  same  854 
cuerdas  which  were  leased  to  The  Esperanza  Central  Sugar 
Compa-ny,  which  lease  the  said  company  transferred  to  the 
plaintiff  company  and  of  which  land  the  latter  is  in  posses- 
sion. 

Eleventh.  That  as  a  result  of  the  partition  of  the  Hacienda 
Aurora  neither  the  lessee  corporation  nor  its  predecessors 
in  interest  has  been  able  to  record  the  contract  of  lease. 

Twelfth.  That  the  defendants  and  their  respective  hus- 
bands refuse  to  acknowledge  the  right  of  the  plaintiffs  to 
hold  the  five  parcels  of  land  mentioned  as  lessees,  and  also  to 
execute  the  necessary  instrument  to  cure  the  defect  which 
prevents  the  recording  of  the  lease  in  the  registry. 

The  complaint  concludes  with  the  prayer  that  '*  judgment 
be  duly  rendered  declaring  and  acknowledging  the  right  of 
the  plaintiffs  to  hold  the  five  parcels  of  land  described  in  the 
complaint  as  lessees  and  decreeing  that  the  defendants  execute, 
jointly  or  separately,  the  instrument  or  instruments  neces- 
sary for  the  recording  of  the  lease  of  the  said  parcels  of  land 
in  favor  of  the  plaintiff  company,  under  the  same  terms  and 
conditions  agreed  upon  with  its  grantor,  The  Esperanza  Cen- 
tral Sugar  Company,  in  the  contract  of  March  31,  1906 ;  and 
that  the  court  make  such  other  orders  as  may  be  necessary 
for  the  due  compliance  with  and  execution  of  the  judgment, 
with  costs  and  attorney 's  fees  against  the  defendants. ' ' 

In  their  verified  answer  to  the  complaint  the  defendants 
admitted  the  first  allegation — that  The  Fajardo  Sugar  Grow- 
ers' Association  is  a  joint  stock  company  with  offices  in  New 
York  and  Fajardo,  adding  that  it  is  organized  under  the  laws 
of  the  State  of  New  York  and  that  it  presented  its  articles  of 
incorporation  for  registration  in  the  office  of  the  Secretary 

of  Porto  Rico  on  February  15,  1911 ;  but  they  denied  that  it 

• 

had  authority  to  do  business  in  this  Island  on  November  17, 
1909,  on  which  date  it  claims  to  have  received  the  transfer 

^e.  Vol.  tl    5 


34  Post  et  al.  v.  Vbve  bt  al.  [Vol.  21,  P.  B.  B. 

of  the  leaee  of  the  Haciendft  Aurora  from  The  Colonial  Sngar 
Company.  They  ftortfaar  alleged  that  ite  articles  of  incorpo- 
ration confer  do  ppimr  or  authorization  upon  the  plaintiffs 
to  sue  na  trnstees  of  Th»  Fkjardo  Sugar  Growersr*  Associa- 
tion and,  for  lack  of  information,  deny  tiiat  sudi  power  and 
authorization  have  been  conferred  upon  them  by  any  other 
document. 

The  defendants  admit  the  second,  third,  fourth,  and  fifth 
allegations  of  the  complaint,  namely,  the  civil  status  and  resi- 
dence of  the  defendants  and  their  husbands;  that  Josefina 
and  Corieepcion  Veve  y  Diaz  leased  the  Hacienda  Aurora, 
as  described  in  the  complaint,  to  The  Esperanza  Central 
Sugar  Company,  and  that  they  were  the  joint  owners  thereof; 
that  they  acquired  the  said  property  by  inheritance  from  their 
father  and  that  it  was  recordied  pro  mdiviso  in  the  registry 
in  the  names  of  both,  and  that  the  lease  was  for  the  term  and 
amount  of  rent  alleged  by  the  plaintiffs. 

The  defendants  admit  the  sixth  allegation  of  the  com- 
plaint— that  execution  proceedings  were  prosecuted  in  the 
Federal  court  against  The  Esperanza  Central  Sugar  Com- 
pany and  that  as  a  result  a  judicial  deed  of  sale  transferring 
the  lease  to  The  Colonial  Sugar  Company  was  executed,  but 
they  deny  that  in  said  proceedings  or  in  the  deed  said  right 
was  transferred  validly  and  legally. 

They  also  admit  the  seventh  allegation — that  on  Novem- 
ber 17, 1909,  the  document  by  which  The  Colonial  Sugar  Com- 
pany conveyed  the  lease  to  the  plaintiffs  as  trustees  of  The 
Fa  jar  do  Sugar  Growers'  Association  was  executed  in  New 
York ;  but  they  deny  that  by  virtue  of  that  or  any  other  docu- 
ment the  said  right  of  lease  was  validly  and  effectively  as- 
signed. 

They  deny  the  eighth  allegation  of  the  complaint — ^that^  the 
plaintiffs  as  trustees  of  The  Fajardo  Sugar  Ghrowers '  Associ- 
ation are  in  possessioniof  the  Hacienda  Aurora  as  lessees  with 
the  knowledge  and  consent  of  the  defendants,  and  that  they 
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hare  fulfilled^  the  donditibiis'  of  th^  donti^act  abd'  paid  the  rent 
agreed  li^idii'. 

They  adniit  the  liihtii'  all^^iltion  of  tli^'  complaint  except 
that  paHf  Mrhi<ai  avers"  ttiat  oh  March  31,  1906;  when  the  coil- 
tracJt  of  lease  wai^  4nteted.  into  with  The  Esperanza  Central 
Sngar  Company,  the  jiroperty  teased  Was  not  recorded  pro 
indiviso  in  the  regiistry  ih  thb  nisuhe  of  defeiidant  Concepcion 
Veve,  and  aUege  that  the  deed  of  partition  of  th€l  property 
was  recorded  by  the  attorneys  for  th^  pUBtinttflf^' iii  April  of 
1910. 

They  adniit  the  tenth  allegation — ^that  is,  the  identity  of 
the  Hacienda  Anrora  and  the  five  parcels  of  land  into  which 
it  was  divided — biit  deny  that  the  plaintiffs  are  lawfully  in 
possession  of  the  said  pi^operty  or  thkt  it'  has  been  the  object 
of  a  valid  grant. 

They  deny  the  eleventh  allegation  of  the  complaint — that 
as  a  result  of  the  partition  of  thfe  property  the  lessee  com- 
pany or  its  predecessor  in  interest  has  been  unable  to  record 
the  contract  of  lease. 

They  admit  the  twelfth  allegation,  but  dfeny  the  existence 
of  the  right  to  which  the  same  refers. 

As  new  matter  of  defense  the  defendants  allege: 

(a)  That  the  proceedings  by  virtue  of  which,  as  the  plain- 
tiffs claim,  The  Colonial  Stigar  Company  acquiried  the  lease 
which  is  the  object  of  the  action,  took  place  on  July  6,  1909, 
at  which  time  the  siaid  corporation  had  not  been  authorized 
to  do  business  in  Porto  Bico,  which  requirement  was  not  com- 
plied with  until  August  20,  1909,  on  which  date  the  said  com- 
pany received  such  authorization  from  the  Treasurer  of  the 
Island  after  a  certificate  of  the  filing  of  its  articles  of  incor- 
poration had  been  issued  by  the  Secretary  of  Porto  Rico  on 
July  28  of  the  same  year.. 

(b)  Thaft  the  corporation  Thfe  Esperariza  Central  Sugar 
Company  to  which,  according  to  the'  contract  recited  in  the 
complaint,  the  Hacienda'  Aurora  was  leased;  ceased  to  do 
business  in  this  Island  on  November  16,  1910. 
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(c)  That  the  defendants  have  made  no  contract  nor  had 
any  juristic  relations  of  any  kind  with  the  plaintiflfs. 

{d)  That  an  action  is  pending  before  the  District  Court 
of  Hiunacao  for  the  same  cause  as  the  present  and  between 
the  same  parties^  and  that  the  said  pending  action  was  filed 
in  the  oflSce  of  the  secretary  of  that  court  under  number  1692. 

The  answer  concludes  with  the  prayer  that  judgment  be 
rendered  as  follows: 

First.  Decreeing  that  the  acquisition  by  The  Colonial 
Sugar  Company  of  the  contract  of  lease  which  is  the  object 
of  this  action  is  invalid  and  not  exigible  at  law. 

Second.  Decreeing  that  the  assignment  of  the  said  contract 
of  lease  alleged  to  have  been  made  by  The  Colonial  Sugar 
Company  to  the  plaintiffs  is  null  and  void-;  and  in  any  event, 
supposing  that  the  latter  may  have  acquired  some  title  as 
successor  of  The  Esperanza  Central  Sugar  Company,  that 
said  title  has  become  extinguished  and  void  since  the  date 
on  which  the  Esperanza  Central  Sugar  Company  ceased  to 
do  business  in  Porto  Eico. 

Third.  That  The  Fajardo  Sugar  Growers'  Association,  a 
joint  stock  company,  has  no  right  to  the  possession  or  occu- 
pancy of  the  Aurora  property  which  is  described  in  the  com- 
plaint, and  that  the  plaintiffs  be  ordered  to  vacate  the  said 
property  and  leave  it  at  the  free  disposal  of  the  defendant 
owners  within  a  period  of  three  days  from  the  rendition  of 
judgment,  reserving  to  them  and  to  the  other  defendant^ 
the  right  to  bring  an  action  for  such  damages  as  they  may 
have  suffered. 

Fourth.  That  the  complaint  be  dismissed  in  all  its  parts 
with  costs  and  attorney's  fees  against  the  plaintiffs. 

The  case  went  to  trial  and  the  District  Court  of  Humacao 
rendered  judgment  on  November  1,  1912,  decreeing  "That 
the  law  and  the  facts  are  in  favor  of  the  plaintiffs  and  against 
the  defendants  and  that,  therefore,  it  should  be  and  is  ad- 
judged that  the  plaintiff  corporation  is  entitled  to  hold  the 
five  parcels  of  land  described  in  the  complaint  as  lessee ;  and 
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it  is  ordered  that  the  defendants,  jointly  or  separately,  within 
the  period  of  five  days  after  notice  to  that  effect,  proceed  to 
execute  the  proper  deeds  or  instmments  necessary  for  the 
recording  of  the  said  contract  of  lease  in  favor  of  the  plain- 
tiff corporation,  with  the  costs  and  attorney's  fees  against 
the  defendants." 

From  the  foregoing  judgment  counsel  for  the  defendants 
took  the  present  appeal,  which,  after  the  due  formalities  of 
law,  is  submitted  to  us  for  consideration  and  decision. 

The  appellants  allege  several  grounds  for  the  reversal  of 
the  judgment  appealed  from,  but  it  is  unnecessary  to  consider 
them  if,  as  we  think,  an  analysis  of  the  complaint  is  sufficiei^t 
to  support  such  reversal. 

According  to  the  wording  of  the  prayer  of  the  complaint, 
the  plaintiff  company  prays  for  a  judgment  with  two  pro- 
nomicements,  namely,  an  acknowledgment  of  its  right  to  hold 
as  lessee  the  five  parcels  of  land  into  which  the  Hacienda 
Aurora  was  divided  and  the  execution  by  the  defendants  of 
such  deed  or  deeds  as  may  be  necessary  for  recording  said 
contract  of  lease  in  the  name  of  the  plaintiff  corporation. 

Several  of  the  allegations  of  the  complaint  tend  to  show 
that  the  plaintiff  corporation  is  in  possession  of  the  five  par- 
cels of  land  in  question  as  lessee,  but  there  is  not  a  single 
allegation  indicating  that  said  corporation  has  been  disturbed 
in  such  possession  and  that  for  that  reason  a  conflict  of  rights 
has  arisen  between  the  plaintiffs  ^nd  the  defendants.  The 
twelfth  allegation  of  the  complaint  to  the  effect  that  the  de- 
fendants and  their  respective  husbands  refuse  to  acknowl- 
edge the  right  of  the  plaintiffs  to  hold  the  five  parcels  of  land 
as  lessees,  does  not  involve  such  a  conflict,  for,  in  a  case  of 
this  kind,  said  refusal  does  not  disturb  or  affect  any  right  of 
the  plaintiffs  in  their  capacity  as  lessees  on  which  they  rely. 
This  relationship  imposes  obligations  upon  the  defendants 
as  lessors  and  it  is  not  alleged  that  any  of  said  obligations 
have  been  disregarded  or  violated  by  them.  Their  verbal 
refusal  to  acknowledge  the  rights  of  the  plaintiffs  as  lessees 
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is  of  little  consequeuce  if  they  do  J^oi  factually  and  positively 
disturb  or  infringe  such  righ^^s.  A  vi<;>latioii  of  the  stipula- 
tions or  cojxditions  of  the  contract  of  lease  by  the  defendants 
would  give  the  plajlntiflEs  the  right  to  bripg  the  proper  actioa 
on  the  conjtract  of  leia^e  for  the  f i;ilfiXiD^nt  therepf  ^nd  in  that 
action  the  existence  of  the  contract  of  lease  and  its  conditioji3 
could  be  q9n§ide;red  if  its  existence  and  conditions  were  put 
in  issue  }fj  Ijhe  def  enc^apt/s ;  but  as  the  plaiiLliflffl,  as  they  allege, 
hold  the  right  of  lease  aiid  do  not  allege  ^ny  particular  and 
specific  act  showing  a  disturbance  of  such  right  by  the  defend- 
ants, their  prayer  that  their  right  to  hold  the  same  land  Wjhich 
they  say  the^  are  in  possession  of^  be  decreed  and  recognized 
involves  an  abstract  question  which  cannot  ]fe  .considered  $ind 
decided  by  the  court  to  which  it  was  submitted. 

As  w^  said  in  deciding  the  case  of  The  Property  Owners^ 
League  v.  The  Ciiy  of  San  Juan,  14  P.  E.  E.;  85,  *  *  The  courts 
are  open  to  every  one  'for  an  injury  done  him  in  his  land^ 
goods,  person,  or  reputation.'  Courts  nieed  not  ^nd  canj^ 
determiue  fictitious  controversies.  Consent  pf  the  parties 
to  a  suit  cannot  give  a  coijrt  jurisdictijon  over  the  subject 
matter  when  it  is  not  authorized  by  law. ' ' 

In  another  later  case,  Centro  de  DetaUistqrS  de  San  Juan 
V.  A.  Vincente  <&  Co.  et  al.,  17  P.  E.  E.,  846;  this  court  held 
that  the  complaint  having  failed  to  allege  that  a  concrete  and 
positive  act  detrimental  to  the  plaintiff  had  been  committed, 
no  grounds  existed  for  a  judicial  controversy  to  be  (jlepided 
by  the  courts.  See  also  the' case  of  San  Juqai  Hippodrome 
Company  v.  Insular  Racing  Commission,  decidpd  Juijje  15 
of  the  present  year. 

As  Amej'ican  jurisprudence  in  harmony  with  pjxr  own, 
ve  cite  the  doctrine  laid  down  in  the  decisions  in  the  follow- 
ing  cases:  Brewington  v.  Lowe,  1  Ind.,  21,  ^  Am.  Dec.,.  349; 
Southern  By.  Co.  v.  ^tate,  42  S.  E.,  508,  116  G^.,  276 ;  New 
Orleans  <&  N.  W.  By.  Co.  v.  Linehm  Ferry  Co.,  28  So.,  480, 
104  La.,  53. 

Nor  is  it  proper  to  give  judgment  in  the  terms  of  the  sec- 
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ond  proBOuacement  prayed  for  in  the  complaint.  The  con- 
tract of  lease  in  question  may  be  recorded  in  the  registry  of 
property  in  the  name  of  the  plaintiffs  after  the  recording 
of  the  deed  of  November  17,  1909,  by  which  The  Colonial 
Sngar  Company  granted  and  assigned  to  said  plaintiffs  its 
right  of  lease  to  the  Hacienda  Aurora,  but  that  record  can- 
not be  made  without  first  recording  the  judicial  deed  of  sale 
by  which  The  Colonial  Sugar  Company  acquired  the  lease 
held  by  The  Esperanza  Central  Sugar  Company  of  the  same 
property  by  virtue  of  the  deed  of  March  31, 1906,  for  the  prior 
recording  of  the  said  deed  of  March  31, 1906,  is  an  indispen- 
sable requisite  to  the  recording  of  the  sale  of  the  lease  to 
The  Colonial  Sugar  Company.  Article  20  of  the  Mortgage 
Law  provides  that  in  order  to  permit  of  the  record  or  entry 
of  deeds  conveying  or  encumbering  the  ownership  or  posses- 
sion of  real  property  or  property  rights  the  interest  of  the 
parsim  executing  it  or  of  the  person  in  whose  name  the  con- 
veyance or  encumbrance  is  made  must  first  appear  of  record. 

This  being  so,  as  it  has  not  been  possible  to  record  the 
lease  of  the  Hacienda  Aurora  in  the  name  of  The  Esperanza 
Central  Sugar  Company,  as  alleged  in  the  complaint,  on  ac- 
count of  the  partition  of  the  said  property,  the  plaintiffs,  in- 
stead of  praying  in  general  terms  that  the  defendants  be 
ordered  to  execute,  jointly  or  separately,  the  necessary  instru- 
ments for  the  recording  of  the  contract  of  lease  in  the  name 
of  the  plaintiff  company,  should  have  specified  what  docu- 
ments were  required  so  that  the  defendants  could  have  been 
heard  on  the  necessity  for  executing  the  same  and  the  court 
would  be  in  a  position  to  render  a  definite  and  concrete  deci- 
sion as  to  the  obligation  of  the  defendants  to  execute  the 
same. 

The  prayer  that  the  defendants  be  directed  to  execute, 
jointly  or  separately,  the  documents  necessary  for  record- 
ing the  contract  of  lease  in  favor  of  the  plaintiff  company 
cannot  be  granted,  for  it  is  impossible  to  know  whether  after 
recording  the  lease  of  the  Hacienda  Aurora  in  the  name  of 
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The  Esperanza  Central  Sugar  Company  the  registrar  of 
property  would  grant  or  deny  the  admission  to  record  of  the 
subsequent  deed  of  sale  of  that  right  at  public  auction  to  The 
Colonial  Sugar  Company  and  of  the  deed  of  assignment  to 
The  Fajardo  Sugar  Growers'  Association.  The  registrar 
would  have  to  censure  said  documents  and  if  he  denied  their 
admission  to  record  an  appeal  could  be  taken  to  this  court 
from  his  decision.  At  present  only  the  recording  of  the  lease 
of  the  Aurora  property  in  the  name  of  The  Esperanza  Cen- 
tral Sugar  Company  can  be  sought  as  a  prerequisite  to  the 
successive  records. 

The  issue  has  not  been  joined  in  the  proper  manner  and 
if  the  claim  of  the  plaintiffs  were  granted  in  the  general  terms 
in  which  it  is  presented,  this  might  give  rise  to  the  rendition 
of  a  judgment  which  would  be  impossible  of  execution  by 
the  marshal  if  the  defendants  should  refuse  compliance  there- 
with. 

In  the  answer  to  the  complaint,  besides  praying  for  a  dis- 
missal of  the  same  in  all  its  parts,  counsel  for  the  defendants 
prayed  that  other  pronouncements  be  made,  but  we  do  not 
give  this  consideration  because  the  answer  itself  contains 
only  matter  of  defense  alleged  as  such  and  does  not  set  up 
allegations  constituting  a  cross-complaint,  as  required  by 
section  115  of  the  Code  of  Civil  Procedure. 

In  order  that  a  cross-complaint  may  be  considered  as  such, 
the  allegations  on  which  it  is  based  must  be  set  out  separately 
as  a  cause  of  action  against  the  plaintiffs  and  not  as  a  defense 
to  the  cause  of  action  of  the  plaintiffs.  Doyle  v.  Franklin, 
40  Cal.,  110;  Jones  v.  Jones,  38  Cal.,  585;  Blum  v.  Robert- 
son, 24  Cal.,  141 ;  Cal.  P.  R.  R.  Co.  v.  Cen.  P.  R.  R.  Co.,  47 
Cal.,  549. 

For  the  foregoing  reasons  the  judgment  appealed  from 
should  be  reversed  with  costs  in  the  usual  manner,  reserving 
to  the  plaintiffs  such  rights  as  they  may  deem  themselves  to 
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have  to  be  asserted  in  the  proper  manner  for  the  ends  sought 
in  their  complaint. 

Reversed. 

< 

Justices  Wolf,  del  Toro  and  Aldrey  concurred. 
Mr.  Justice  Hutchison  took  no  part  in  the  decision  of 
this  case. 


The  People,  Plaintiff  and  Bespondent,  v.  Tobo,  Defendant 

AND  Appellant. 

Appeal  from  the  District  Court  of  Ponce  in  an  Action  for 

Libel.  • 

No.  C82.— Decided  June  22,  1914. 

Libel — Chaboe  of  Ck)MMissioN  of  Crime — Self- Serving  Bvidenoe.' — ^When  a 
newspaper  charges  a  person  with  the  commission  of  a  crime  and  the  injured 
person  swears  out  a  criminal  complaint  for  libel  against  the  reporter  who 
published  the  article,  a  subsequent  article  published  b7  the  same  reporter  to 
the  e£Fect  that  the  said  person  had  been  acquitted  is  not  admissible  in  evi- 
dence because  such  evidence  is  self-serving. 

Id.— Publication  Op  Arrest — Bight  op  Newspaper. — The  editor  of  a  newspaper 
has  the  right  to  publish  in  the  newspaper  th^  fact  that  a  person  has  been 
arrested  and  the  cause  of  his  arrest,  but  while  the  case  is  pending  in  court 
he  has  no  right  to  aasume  that  the  accused  is  guilty  of  the  crime  with  which 
he  is  charged  or  to  represent  to  the  public  that  he  is  guilty. 

iD.—PuBLiCATiON  OP  JUDICIAL  PROCEEDINGS. — The  privilege  granted  to  a  journalist 
by  section  249  of  the  Penal  Code  to  publish  judicial  proceedings  without 
being  prosecuted  therefor  is  applicable  only  to  those  cases  where  the  publi- 
cation is  fair,  true  and  impartial. 

• 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  E.  Foote,  fiscal,  for  The  People. 

The  appellant  appeared  pro  se. 

Mb,  Justice  Wolf  delivered  the  opinion  of  the  court. 

The  defendant,  on  appeal  from  the  Municipal  Court  of 
Yauco  to  the  District  Court  of  Ponce,  was  found  guilty  of 
defamatory  libel  and  sentenced  to  pay  a  fine  of  $10.  The 
complaint  set  up  that  the  defendant  maliciously,  volun- 
tarily and  criminally  signed,  ordered  and  caused  to  be  pub- 
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lished,  as  special  reporter  on  the  newspaper  El  Dia  of  Pouoe^ 
an  article  wherein  it  was  said:  *' Yesterday  e  eomplamt  was 
sworn  out  against  a  certain  Natalio  Lozada  Col6n  (the  prose- 
cnting  witness).  Three  years  ago  Liozada  transacted  a  piece 
of  business  with  Bosendo  Velazoo,  delivering  \o  the  latter  an 
obligation  for  a  sum  of  money  to  be  taken  up  in  a  few  days. 
Lozada  disappeared  and  Velazco  was  not  able  to  reo<»rjer  ihe 
money.  Day  before  yesterday,  faskowmg  that  Lozada  was  in 
Yauco,  he  sued  him  civilly  through  Attorney  Toro  Fernandez 
(defendant  and  appellant  hei^e),  asking  and  obtaining  an 
attachment  against  some  horses  of  the  defendant  (Lozada) 
to  secure  the  judgment.  The  attachment  being  issued  and 
the  animals  in  custody,  Lozada  stole  one  of  them  and  ran 
away  {tomd  Ids  de  VUladiego),  being  then  captured  by  the 
police,  etc.,^*  the  complaint  containing  the  appropriate  con- 
cluding averments.  The  publication  was  proved  at  the  trial 
as  laid  in  the  complaint. 

Appellant  alleges  two  errors.  The  first  is  the  failure  of 
the  court  to  admit  evidence  of  a  publication  wherein  in  the 
same  newspaper  the  said  appellAnt  published  the  acquittal  of 
Lozada.  This  was  plainly  a  self-serving  declaration  and  inad- 
missible. Wharton's  Criminal  Evidence,  p.  690;  12  Cyc, 
426,  428. 

The  second  ground  of  error  is  that  the  Government .  did 
not  make  out  a  case  against  the  appellant.  He  relies  prin- 
cipally on  section  249  of  the  Penal  Code,  which  is  as  follows : 

**  Section  249. — ^No  reporter,  editor,  or  proprietor  of  any  news- 
paper is  liable  to  my  pr^ecution  for  a  fair  and  true  report  of  any 
judicial,  legislative  or  other  public  official  proceedings,  or  of  any 
statement,  speech,  argument,  or  debate  in  the  course  of  the  same, 
except  upon  proof  of  malice  in  making  such  report,  which  shall  not 
be  implied  from  the  mere  fact  of  puUieation." 

We  agree  with  the  fiscal  that  the  privilege  can  only  avail 
a  defendant  who  publiBhes  court  proceedings,  if  the  publi- 
cation is  a  fair,  just  and  impartial  one.    The  editor  of  a  news- 
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paper  has  a  right  to  publish  tilie  fact  that  an  individual  has 
been  arrested  and  upon  what  charge ;  but  he  has  no  *  right 
while  the  charge  is  in  course  of  investigation  before  the  magis- 
trate to  assume  that  the  accused  person  is  guilty  or  hold  him 
out  to  the  world  as  such.  Usher  v.  Severmce,  20  Me.,  9. 
See  also  Storey  et  al.  v.  Wallace,  60  111.,  51,  54,  55 ;  Bathrick 
v.  Detroit  Post  and  Tribym  Gq.,  59  Mich.,  629,  6U ;  Cincin- 
nati Gazette  Co.  v.  TimherlaJce,  7S  Am.  Dec.,  286,  289.  If 
this  i^pipelliMait  h&4  cpn^bpyed  himself  to  stoting  the  contents 
of  the  alleged  criminal  charge  against  Lozada,  there  wo«ild 
hav^  been  no  qu/^3tipn  if  gL  c^^ge  m  fje^jt  esioted,  as  «eems 
tQ  }ifi  the  ,qa§e.  He  did  not  so  xK^n^ne  hima^JLf^  but  the  article 
eQfpplaifffid  of  W3,s  published  in  s^ch  jbl  manoer  as  to  assume 
that  Lfl^da  was  .a  .t]^ef •  The  article  did  not  evea  aver  that 
thje  faQljs  pi|Ji)l^she|d  appeared  froi;^  the  judicial  proceeyduj^s. 
When  an  editor  or  reporter  publishes  an  account  of  the  iirrest 
of  a  man  it  is  hjls  duty  to  ^^  that  the  communication  sets  forth 
that  89oh  p/araon  is  only  charged  with  crime.  Tlpi,^  ai^jthoriiies 
shpw  th^jt  guilt  ^:^st  nx)t  be  assumed,  a^d  the  editor  or  re- 
porter must  be  on  his  guard  to  prevent  such  an  assumption. 
This  judgment  must  be  affirme<il. 

Affirmed. 

Chief  Justice  Hernapdez  and  Justices  del  Tore,  Aldrey  and 
Hutchispn  concurred. 


J,9ABTirA,    A^FEIiLANT,    V.    The    IJegISTBAB    OF    PbQPBBTY, 

^E^PONDBNX. 

Appeai,  from  a  Decision  of  the  Begistrar  of  Property  of 

Arecibo  Finding  Curable  Pefect. 

No.  386.— Decided  June  23,  1914. 

Becord  op  Title — Curable  Defect — Conjugal  Partnership  Property — Private 
Pbopebty  op  Spouse — Origin  op  Purchase  Price. — Failure  to  state  the 
origin  of  the  purchase  price  of  a  property  in  a  deed  affecting  real  property 
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is  not  a  curable  defect  when  it  is  not  sought  by  means  of  said  deed  to  record 
the  property  acquired  as  the  private  property  of  one  of  the  grantee  spouses. 
Id. — Private  Propeety  op  Spouse — Ck)NjnoAL  Partneeship  Peopeett — Obigik 
OP  Purchase  Price. — Only  when  the  husband  or  the  wife  seeks  to  reeord 
property  belonging  exclusively  to  one  or  the  other  is  it  necessary  to  state 
in  the  deed  that  the  purchase  price  of  the  property  belonged  exclusively  to 
the  spouse  in  whose  name  it  is  desired  to  record  the  property. 

The  facts  are  stated  in  the  opinion. 
Mr.  Jose  de  Jesus  Tizol  for  the  appellant. 
Mr.  Jose  Marcial  Lopez,  the  registrar,  appeared  by  brief 
pro  se. 

Mb.  Justice  Wolf  delivered  the  opinion  qf  the  court. 

It  appears  from  the  Eegistry  of  Property  of  Arecibo  that 
on  August  8,  1901,  Pedro  Carlo  and  Antonio  Saavedra  sold 
to  Margarita  Feliciano  y  Nieves,  the  wife  of  Juan  Nepomu- 
ceno  Prieto,  for  $500,  a  lot  of  36  acres  situated  within  the 
jurisdiction  of  Arecibo. 

By  public  deed  No.  50  executed  before  Notary  Marquez 
y  Abrams  on  August  4,  1910,  the  said  Margarita  Felicitoo 
y  Nieves  made  a  voluntary  mortgage  in  favor  of  Baf ael  Igar- 
tua  del  Valle  in  the  sum  of  $450  on  said  36  acres. 

On  July  26,  1913,  Bafael  Igartua  del  Valle,  owner  of  the 
mortgage,  Margarita  Feliciano  y  Nieves  and  Juan  Prieto 
y  de  Leon,  her  husband,  made  another  deed  for  the  purpose 
of  modifying  the  previous  mortgage.  The  owner  of  the  mort- 
gage received  $130  and  extended  the  mortgage  to  July  15, 
1916,  liberating  or  exonerating  from  the  mortgage  18  acres 
of  the  36  acres  originally  mortgaged.  The  registrar  recorded 
the  deed  in  modification,  but  with  the  curable  defect  that  it 
did  not  appear  that  the  price  paid  for  the  property  acquired 
was  the  separate  property  of  the  wife. 

We  are  at  a  loss  to  understand  the  position  of  the  regis- 
trar. In  the  first  place,  it  does  not  appear  that  Margarita 
Feliciano  y  Nieves  was  acquiring  a  piece  of  property,  but 
that  she  was  obtaining  the  release  of  part  of  a  lot  already 
recorded  in  her  name. 

However,  if  it  be  supposed  that  the  deed  in  modification 
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created  a  new  property  right,  the  mere  fact  that  such  deed 
does  not  recite  the  origin  of  the  purchase  price  can  make  no 
difference,  Margarita  Feliciano  y  Nieves  is  not  asserting  that 
the  title  so  acquired  is  Ber  separate  property.  The  registrar 
is  entirely  correct  in  maintaining  that  property  so  acquired 
would  be  presumed  to  be  ganancial.  It.  is  only  when  a  hus- 
band or  wife  is  seeking  to  have  property  recorded  as  his  or 
her  separate  property  that  the  principle  of  Feliu  et  al.  v. 
The  Registrar  of  Property,  16  P.  B.  E.,  728,  is  applicable. 
In  the  record  of  the  registry  in  this  chain  of  title  there  is 
no  attempt  to  set  up  a  separate  title  in  the  wife. 
The  note  must  be  reversed. 

Reversed. 

Chief  Justice  Hernandez  and  Justices  del  Toro,  Aldrey  and 
Hutchison  concurred. 


BoDBiGUEz^  Plaintiff  and  Appellant,  v.  Beyes  et  al., 

Defendants  and  Bespondents. 

Appeal  from  the  District  Court  of  Humacao  in  an  Action  of 
Intervention  in  Ownership  of  Beal  Property. 

No.  1129. — Decided  June  23,  1914. 

Intervention  in  Ownership  of  Beal  Property — ^Defective  Complaint — Con- 
clusion OF  Law. — The  complaint  in  this  case  alleges  that  the  property  at- 
tached includes  a  part  of  the  plaintiff's  house,  but  the  descriptions  of  the 
two  houses  do  not  show  that  the  plaintiff's  property  adjoins  that  of  the 
defendant.  Held:  That  the  complaint  is  defective  because  the  said  allega- 
tion is  a  conclusion  of  law. 

Id. — ^Restitution  of  Property  Attached. — The  essential  object  of  an  action  of 
intervention  in  ownership  of  real  property  is  to  claim  the  ownership  and 
restitution  of  the  property  attached  or  of  a  specified  part  thereof. 

Id.— Ebboneous  Attachment — Acts  of  Marshal. — When  a  claim  is  made  to 
property  erroneously  attached  by  the  marshal  and  there  is  no  showing  in 
the  transcript  of  the  record  as  to  whether  the  marshal  made  return  of  the 
writ  of  attachment  after  service  or  gave  a  description  of  the  property  to 
the  court  or  to  the  registry  of  property  or  took  actual  possession  of  the  prop- 
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erty,  tfaift  cmirt  hafe  no  grounds  upon'  which  to  dMde  whethM*  the'  plkiutitf 
has  really  suffered  any  damage  by  having  been  deprived  df  a  part  of  his 

property! 

The  facfe'  are  stated  in  th^  opifitbii. 

Mr.  Frantmeo'  Oanzdl'ez  for  tile  app«liAtifr. 

Messrs^  Apdni^  S,  Aponte  tor  respondbiit  VitaHiia'  l^^gyss 
Pena. 

Mb.  JudTiOE  Woiip  delivered  the  opinion  of  the  oonrt. 

The  complaint  in  this  cas6  s^dts  np  substantially  that  BraU'"- 
lio  Bodriguez  Perez  is  suing  Vitalina  Beyes  Pena  and  thd 
Succession  of  Placido  y  Francisco  Rodriguez ;  that  the  com- 
plainant is  the  owner  of  the  lot  of  which  the  following  is  a 
sufficient  description  for  the  purposes  of  this  case,  naimely, 
the  house  measures  10.15  meters  in  front  by  13.80  meters 
in  depth  and  has  a  prolongation  or  L  on  the  left  side  enter- 
ing 13.13  meters  long  by  5.40  meters  wide.  The  lot  belongs 
to  the  municipality  of  Humacao  and  measures  11  meters  in 
front,  10  meters  on  the  rear  and  26.25  meters  on  each  side. 
The  whole  property  is  bounded  on  the  right  entering  by  a 
house  belonging  to  Vitalina  Reyes  and  the  Succession  of 
Francisco  Rodriguea:;  on  the  left  by  a  house  belonging  to 
the  conjugal  partnership  of  Alfonso  Faura  y  Ri'os  and  Orosia 
de  Lema,  the  two  houses  being  joined,  and  by  a  vacant  lot 
on  which  there  stood  formerly  a  house  belonging  to  Juana 
Font;  on  the  rear  by  the  courtyard  of  a  house  belonging  to 
Vitalina  Reyes ;  on  the  front  by  said  Santa  Rossr  Street.  That 
in  case  No.  2923 — ^the  complaint  goes  on  to  say — ^begun  before 
the  District  Court  of  Humacao  by  Vitalina  Reyes  Pena  against 
the  Succession  of  Placido  y  Francisco  Rodriguez,  the  mar- 
shal of  that  court,  to  secure  a  judgment,  attached  the  follow- 
ing described  property:  A  frame  house  on  La  Cruz  Street 
of  the  city  of  Humacao,  bounded  on  the  front,  or  east,  by 
the  said  street;  on  the  right  entering,  or  north,  by  a  house 
formerly  belonging  to  Monserrate  Pena,  now  to  Pilar  Ruiz; 
on  the  left,  or  south,  by  another  house  belonging  to  Pilar 
Ruiz,  foimerly  to  Monserrate  Pena;  on  the  rear,  or  west, 
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by  the  rear  of  the  properties^  which  formerly  belonged  to 
Ulises^  Iffartiiies^'  afnd^  Bkm6ii  G^ranadb*  and  now  belonging  to 
Alfonso  Panra.  That  in'  the  attachment  afoi^eisaid  a  part 
of  tiie  estenBion' or  L  of  the  compUgkibant^s  honse  is  improperly 
mclnded  to  the^  e!xtent^of  ten  met^r^  in  leng^  and  it^is*  alleged, 
furthermore,  that  the  home  atlxtohed  does' not' now  adjoin  th^ 
property  of  Alfbnso  Fani^a  and'  did  not  fbwneriy  adjoin*  tJie 
property  of  Ulises' Martines?  and  Bamon  Qranadb.  And  tbe 
complaiBant  prayed'  that*  property  tO'  the  exifentf  of  10.4©  me- 
ters be  exempted  from  the  effects  of  the  attachment. 

This  suit  was^  admittedly  for  ttie  trial  of  right  of'  real 
property.  The  defendant  demnrred  on  the  ground'  that  the 
complaint  did  not  state  a  cause  of  action  and  the  court  sus- 
tained the  demurrer  and  gave  as  its  reasons  that  the  action 
of  the  trial  of  the  right  of  real  property  is  for  the  releas- 
ing of  the  property  of  third  persons  wrongfully  attached 
and  that  it  is  an  essential  of  such  action  to  allege  the  owner- 
ship of  the  property  attached;  that  in  the  present  case  an 
attachment  was  directed  against  a  piece  of  property  indivisi- 
ble in  its  nature  and  if  the  boundaries  of  the  property  at- 
tached were  different  or  had  been  changed  so  that  a  part 
of  the  L  was  wrongfully  included,  the  proper  action  woula 
be  in  reivindication  or  for  the  determination  of  boundaries. 

The  complaint  asserts  that  the  property  afe  described- in- 
cludes a  part  of  the  L  of  the  complainant,  but  so  far  as  we 
can  follow  the  facts  of  the  description  of  the  two  properties 
this  assertion  is  a  conclusion  of  the  complainant  and  not  a 
deduction  from  such  facts  or  description.  We  think  the  com- 
plaint is  bad  for  this  reason  alone,  inasmuch  as  the  two  prop- 
erties are  not  shown  by  their  terms  to  coincide  or  overlap. 

Furthermore,  we  agree  with  the  court  and  the  respondent 
that  a  complaint  for  the  trial  of  the  right  of  real  property 
should  claim  the  ownership  and  devolution  of  the  property 
attached  or  a  specific  part  thereof: 

A'  difla^mlty  of*  this' case  is  that-  we  do  not  know  exactly 
what  steps  the  marshal  took.    The  complainant  says  the  mar- 
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shal  attached  a  certain  piece  of  property  which  he  describes, 
but  we  do  not  know  whether  the  marshal  made  a  return  or 
sent  a  description  to  the  court  or  to  the  registry  of  property 
or  whether  he  entered  into  physical  possession  of  the  L  alleged 
to  be  under  attachment.  Until  we  know  •  definitely  that  a 
specific  piece  of  property  belonging  to  the  complainant  has 
been  seized  or  taken  possession  of  by  the  marshal  we  cannot 
find  that  the  complainant  has  suffered  any  injury.  It  may 
be  that  he  will  never  be  disturbed  in  his  possession  or  the 
right  thereof. 

There  is  nothing  in  the  complaint  to  show  the  right  of 
the  complainant  and  the  judgment  must  be  affirmed. 

Affirmed. 

Chief  Justice  Hernandez  and  Justices  del  Toro,  Aldrey  and 
Hutchison  concurred. 


SuoBssoBs  OF  JosB  Mabtinez,  Plaintifps  and  Bespondents,  v. 
ToMAs  Davila  &  Co.,  Defendants  and  Appellants. 

Appeal  from  a  Decision  of  the  District  Court  of  San  Juan* 
Section  2,  Granting  a  New  Trial  in  an  Action  of  Debt. 

No.  1137.— Decided  June  23,  1914. 

Appeal — New  Tbial — Judgment  Boll. — ^In  accordance  with  sections  301  and  226 
of  the  Code  of  Civil  Procedure,  the  judgment  roll  is  an  indispensable  part 
of  the  transcript  of  the  record  in  an  appeal  from  an  order  granting  or 
refusing  a  new  trial  and  when  the  judgment  roll  is  omitted  the  appeal  will 
be  dismissed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Bosch  <6  Soto  for  the  respondents. 
Mr.  Cayetano  CoU  y  CucM  for  the  appellants. 
Mr.  Chibp  Justice  Hbbnandbz  delivered  the  opinion  of 
the  court. 
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This  is  an  appeal  from  an  order  of  the  District  Court  of 
San  Juan,  Section  2,  granting  a  new  trial  in  the  above-enti- 
tled ease. 

A  transcript  of  the  record  containing  copies  of  the  fol- 
lowing papers  has  been  brought  up  to  this  court  for  the  pur- 
pose of  the  appeal,  namely,  (a)  a  notice  of  the  plaintiff  ex- 
pressing his  intention  of  moving  for  a  new  trial  on  the  ground 
of  accident  or  surprise  which  ordinary  prudence  could  not , 
foresee,  which  motion  would  be  based  upon  affidavits,  copies 
of  which  would  be  served  on  the  adverse  party  in  due  time 
and  filed  in  the  court  within  the  time  fixed  by  law ;  ( fe )  a  mo- 
tion for  a  new  trial  on  the  ground  already  stated,  i.  e.,  that 
during  the  trial  of  the  case  the  plaintiff  introduced  witnesses 
and  statements  of  account  to  prove  his  claim,  which  evidence 
was  objected  to  by  the  defendant  on  the  ground  that  the  ac- 
count books  constituted  the  necessary  and  exclusive  evidence 
of  the  debt  sued  for.  The  court  overruled  the  objection  and 
admitted  the  evidence  offered,  thus  leading  the  plaintiff  ta 
believe  that  it  was  not  necessary  to  introduce  said  books^ 
they  feeling  assured  that  in  consonance  with  its  ruling  the 
court  would  not  dismiss  the  complaint  for  lack  of  that  evi- 
dence as  it  did  later;  (c)  two  affidavits  tending  to  prove  the 
fact  on  which  the  alleged  surprise  was  based;  {d)  an  order 
of  the  court  of  March  6  of  the  present  year  sustaining  the 
motion  for  a  new  trial;  (e)  a  notice  by  the  plaintiff  appeal- 
ing from  the  foregoing  order  to  this  court;  (/)  a  certificate 
of  the  secretary  of  the  lower  court  to  the  effect  that  the  rec- 
ord consists  of  true  and  exact  copies  of  all  the  pleadings,  or- 
ders, and  papers  used  in  the  motion  for  a  new  trial. 

We  understand  that  the  transcript  brought  up  does  not 
contain  all  the  documents  necessary  for  a  decision  of  the  ap- 
peal.   Let  us  see. 

Section  301  of  the  Code  of  Civil  Procedure  provides  that 
on  an  appeal  from  an  order  granting  or  refusing  a  new  trial 
the  appellant  must  furnish  the  appellate  court  with  a  copy 
of  the  notice  of  appeal,  of  the  order  appealed  from  and  of 

Dee.  Voi.tl-i 
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the  papers  dBsignated  in  section  225  of  the  said  code.  And 
said  section  225  provides  that  the  judgment  roll  and  the  affi- 
davits^  or  the  records  and  files  in  the  action,  or  bill  of  excep- 
tions, or  statement,  as  the  case  may  be,  used  on  the  hearing, 
with  a  copy  of  the  order  made,  shall  constitute  the  record  to 
be  used  on  appeal  from  the  order  granting  or  refusing  a  new 
trial,  unless  the  motion  be  based  on  the  minutes  of  the  court, 
and  in  that  case  the  judgment  roll  and  a  statement  to  be 
'  subsequently  prepared,  with  a  copy  of  the  order,  shall  con- 
stitute the  record  on  appeal. 

Section  233  specifies  what  dociunents  constitute  the  judg- 
ment roll  which,  except  in  cases  of  default,  are  the  pleadings, 
a  copy  of  the  findings  of  the  court,  or  referee,  all  bills  of  excep- 
tions taken  and  filed  and  a  copy  of  any  order  made  on  de- 
murrer or  relating  to  a  change  of  parties,  and  a  copy  of  the 
judgment. 

Considering  the  provisions  of  sections  225  and  301  of 
the  Code  of  Civil  Procedure  together  and  in  relation  to  one 
another,  there  is  not  the  least  doubt  that  the  judgment  roi^ 
forms  a  part  of  the  record  which  must  serve  as  a  basis  toe 
the  decision  of  the  appeal  from  an  order  granting  or  refus- 
ing a  new  trial.  This  court  so  decided  in  the  case  of  Perez 
et  al  v.  Romano  et  al.,  18  P.  R.  E.,  312,  in  which  the  respond- 
ent filed  a  motion  to  strike  from  the  record  the  complaint, 
the  answer,  the  findings  of  the  court  and  the  judgment  on 
the  ground  that  in  an  appeal  from  an  order  refusing  a  new 
trial  the  judgment  roll  should  not  be  included  in  the  record. 
^*To  enable  the  court,"  we  then  said,  *Ho  know  what  were 
the  issues  between  the  parties  it  is  indispensable  that  the 
pleadings,  findings  and  judgment  should  be  certified  to  us. 
This  follows  from  the  provisions  of  section  225  of  the  Code 
of  Civil  Procedure.  The  decisions  of  California  point  to 
the  same  conclusipn.  Mendocino  Co.  v.  Peters,  82  Pac.  Sep., 
1122 ;  Kimple  v.  Conway,  69  CaL,  71,  73. ' '  See  also  the  case 
of  Louiel  V.  Vazquez,  19  P.  E.  E.,  594. 

The  appellant  has  failed  to  include  a  copy  of  the  judg- 
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ment  roll  in  the  record,  thud  violating  sections  225  and  301 
of  the  Code  of  Civil  Procedure  and  therefore  incurring  the 
penalty  provided  for  in  section  303. to  the  effect  that  if  the 
appellant  fail  to  furnish  the  required  papers,  the  appeal  may 
be  dismissed. 

The  appeal  from  the  order  of  the  District  Court  of  San 
Juan,  Section  2,  of  March  6,  last,  should  be  dismissed. 

Appeal  dismissed. 

Justices  Wolf,  del  Toro,  Aldrey  and  Hutchison  concurred. 


€tjbvas,  Plaintiff  and  Ebspondbnt,  v.  Cartagena,  Defendant 

AND  Appellant. 

Appeal  from  the  District  Court  of  Ponce  in  Habeas  Corpus 

Proceedings. 

ifowoN  of  the  Respondent  for  the  Dismissal  of  the  Appeal. 

No.  1170.— Decided  June  23,  1914. 

JiABEAg  Corpus — Appeal — Transcript  op  Record. — The  fact  that  the  appellant 
in  habeas  corpus  proceedings  failed  to  file  a  transcript  of  the  record  in  the 
Supreme  Court  is  no  ground  for  the  dismissal  of  the  appeal  at  the  instance 
of  the  respondent,  for,  in  accordance  with  the  Habeas  Corpus  Act  of  March 
12,  1903,  the  judge  or  court  a  quo,  and  not  the  appellant,  should  send  up 
the  transcript  of  the  record  to  the  Supreme  Court. 

The  facts  are  stated  in  the  opinion. 

Mr.  Fernando  Fornaris  for  the  respondent. 

The  appellant  did  not  appear. 

Mb.  Justice  del  Tobo  delivered  the  opinion  of  the  court. 

In  the  present  ease  the  plaintiff  filed  a  motion  in  this  court 
ior  the  dismissal  of  the  appeal  taken  from  a  final  order  made 
in  the  case  hy  the  District  Court  of  Ponce. 

This  is  a  habeas  corpus  proceeding  and  the  motion  to  dis- 
cuss is  based  on  the  failure  of  the  defendant  to  file  the  tran- 
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script  of  the  record  in  the  office  of  the  secretary  of  this  court 
within  the  time  fixed  by  law.  The  plaintiff  cites  section  295 
of  the  Code  of  Civil  Procedure  in  support  of  his  motion. 

We  are  of  the  opinion  that  the  motion  should  be  overruled 
because  appeals  in  habeas  corpus  proceedings  are  governed 
by  a  special  act  passed  by  the  Legislative  Assembly  in  1903, 
section  3  of  which  provides  that  when  an  appeal  is  properly 
taken  it  shall  not  be  abated  by  the  happening  of  any  events 
subsequent  to  the  entry  of  the  final  order,  except  the  death 
of  the  prisoner;  and  section  4  imposes  upon  the  court  or 
judge  from  whose  order  the  appeal  is  taken  and  not  upon 
the  appellant  the  duty  of  transmitting  the  transcript  of  the 
record  to  the  Supreme  Court. 

Consequently  the  motion  for  the  dismissal  of  the  appeal 
should  be  overruled. 

Motion  overruled. 

Chief  Justice  Hernandez  and  Justices  Wolf,  Aldrey  and 
Hutchison  concurred. 


The  People,  Plaintipp  anl  Ebspondbnt,  v.  Cbbbobdo, 

Dependant  and  Appellant. 

Appeal  from  the  District  Court  of  San  Juan,  Section  2,  in 
a  Prosecution  for  the  Sale  of  Lottery  Tickets. 

No.  671.— Decided  June  23y  1914. 

Exception — Leading  Question — Tbanscbipt  of  Recobd. — When  a  question  is 
objected  to  on  the  ground  that  it  is  leading,  it  is  necessary  that  the  question 
alleged  to  be  leading  be  transcribed  verhatim  in  the  record  in  order  that 
the  Supreme  Court  may  pass  upon  the  exception  taken  to  the  overruling^  of 
the  said  objection. 

Evidence — Error  Not  Prbjudicul — Temporary  Admission  of  Evidence. — ^When 
in  a  trial  before  a  court  without  a  jury  the  court  allows  testimony  objected 
to  to  remain  in  the  record  temporarily,  if  the  party  making  the  objection 
failed  to  insist  subsequently  that  it  be  eliminated  from  the  record  and,  be- 
sides, the  rest  of  the  evidence  is  sufficient  without  said  testimony  to  establish 
the  guilt  of  the  accused,  the  error  which  may  have  been  conunitted  by  the 
court  cannot  be  deemed  prejudicial  to  the  accused. 
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Id.— Evidence  Obtained  by  Seabch  Wabeant — Objection. — ^WLen  evidence  ob- 
tained under  eearcb  Tvarrant  is  offered  against  the  accused  and  he  makes 
no  objection  thereto  until  the  trial  is  in  progress,  the  objection  to  its  admis- 
siun  is  too  late  and  the  admission  of  the  evidence  is  not  error. 

Id.— Lottery — Purchaser  op  Tickets — ^Accomplice. — According  to  section  293 
of  the  Penal  Code,  the  sale  and  not  the  purchase  of  lottery  tickets  consti- 
tutes the  crime,  therefore  the  purchaser  is  not  an  accomplice  and  his  testi- 
mony is  admissible  against  the  seller  without  being  corroborated  in  the 
manner  required  by  section  253  of  the  Code  of  Criminal  Procedure. 

Id. — Lottery  Tickets. — In  a  prosecution  for  the  sale  of  lottery  tickets  it  is  not 
necessary  to  offer  in  evideiice  the  tickets,  and  when  the  evidence  shows  that 
lottery  tickets  were  sold,  this  alone  is  sufficient  to  prove  the  existence  of 
the  lottery. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  E.  Foote,  fiscal,  for  The  People. 

Messrs.  Travieso  &  Iriarte  and  Jacinto  Texidor  for  the 
appellant. 

Mr.  Justice  del  Tobo  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  rendered  by  the  Dis- 
trict Court  of  San  Juan,  Section  2,  in  which  the  appellant, 
Manuel  Cerecedo,  was  sentenced  to  one  month's  imprison- 
ment and  to  pay  the  costs  of  the  action  after  having  been 
convicted  of  selling  lottery  tickets.  The  pertinent  part  of  the 
information  reads  as  follows: 

**That  during  the  month  of  August,  1913,  the  said  Manuel  Cere- 
cedo, m  the  city  of  San  Juan  of  the  judicial  district  of  the  same 
name,  did  unlawfully  and  wilfully  sell  a  certain  number  of  Santo 
Domingo  lottery  tickets  to  Juan  Audinot  for  a  certain  sum  of  money, 
this  being  contrary  to  the  law  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  The  People  of  Porto  Rico." 

In  his  brief  the  appellant  assigns  seven  errors.  We  will 
consider  and  pass  upon  them  in  the  order  in  which  they  have 
been  presented. 

''1.  The  defense  understands  that  the  court  erred  in  allowing 
The  People  to  put  a  leading  question  to  witness  Juan  Audinot  and 
to  show  him  a  document  which  was  not  the  one  referred  to  by  the 
witness.'' 
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The  exception  taken  as  to  this  first  error  alleged  appears 
in  the  record  as  follows : 

**When  the  fiscal  showed  a  paper  to  the  witness  the  attorney  for 
the  accused  objected  to  the  special  form  of  the  fiscaVs  question,  it 
being  a  leading  question.  The  fiscal  had  &ihown  the  witness  a  paper 
which  was  not  the  invoice  under  discussion,  as  the  witness  had  just 
testified  that  he  had  torn  up  the  invoice.  The  defense  objected  to 
the  form  of  the  question  together  with  the  exhibition  of  a  paper 
which  could  not  be  the  invoice  according  to  the  testimony  of  the 
-witness.'* 

As  will  be  seen,  the  exception  was  taken  ^^to  the  special 
form  of  the  fiscal^ s  question,  it  being  a  leading  question," 
and  as  the  exact  question  put  by  the  fiscal  is  not  included  in 
the  record,  we  have  no  basis  on  which  to  decide  whether  it 
was  leading  or  not. 

'*2.  When  witness  Hipolita  Fuentes,  wife  of  Juan  Audinot,  was 
testifying  she  said  that  one  day  she  received  a  package  for  her  hus- 
band and  that  Cerecedo  sent  the  package;  that  she  knew  that  Cerecedo 
sent  the  package  because  the  woman  who  brought  the  package  said 
so  (page  5  of  the  record).  As  this  was  hearsay  evidence  the  attorney 
for  the  defense  objected  to  its  admission,  but  the  court  allowed  it 
to  remain  in  the  record  until  it  could  be  seen  whether  the  relation 
of  the  bearer  of  the  package  to  the  accused  was  established.  The 
ruling  of  the  court  was  excepted  to  by  the  defense.*' 

As  will  be  seen,  the  court  allowed  the  answer  objected  to 
to  remain  in  the  record  only  temporarily  and  we  have  exam- 
ined the  transcript  and  find  nothing  to  show  that  after  the 
evidence  was  all  in  the  accused  insisted  that  said  answer 
should  be  stricken  from  the  record. 

Besides,  this  was  a  misdemeanor  being  tried  without  a 
jury  and  the  evidence  introduced,  as  we  shall  have  occasion 
to  see  later,  was  sufficient  to  establish  the  guilt  of  the  accused 
without  the  testimony  of  Hipolita  Fuentes  on  the  point  ob- 
jected to.  Under  such  circumstances,  even  though  an  error 
were  committed,  such  error  cannot  be  held  to  have  been  pre- 
judicial to  the  accused. 
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'^3.  The  defense  understands  that  the  conrt  erred  in  admitting 
in  evidence  for  The  People  the  search-warrant  which  is  copied  in 
the  transcript  of  the  record.'* 

We  have  examined  the  transcript  of  the  record  and  fail 
to  find  a  copy  of  the  search-warrant.  We  have  no  basis, 
therefore,  upon  which  to  consider  and  decide  the  question 
raised  by  the  appellant. 

''4.  The  court,  in  our  opinion,  erred  in  admitting  in  evidence  an 
account  book  which  witness  St.  Elmo  said  he  found  and  seized  in 
the  house  of  Cerecedo  Hermanos.  The  defense  excepted  to  said 
admission." 

The  specific  objection  made  by  the  defense  is  that  the 
account  contained  in  the  said  book  and  offered  in  evidence 
is  too  vague  and  that  it  has  not  been  shown  to  have  any  rela- 
tion to  the  offense  charged.    The  account  is  as  follows : 

•*JUAN    AUDINOT, 
"Oovemment  employee,  San  Sebastiftn  42. 


8 

17 

7 
3 

25  n  2.80 

.  Cash                  26 

4 
18 

Balance 

Balance  due, 
25    25 

Account  rendered, 

67 

50 

43 

14 

50 

57 

50 

57 

50 

9 

14 
67 

50 
50 

72 

72 

Before  the  foregoing  account  was  offered  in  evidence, 
according  to  pages  3  and  4  of  the  transcript  of  the  record, 
witness  Audinot  had  testified  as  follows : 


''He  said  that  he  was  a  resident  of  San  Juan  and  knew  the  ac- 
cused, from  whom  he  bought  25  tickets  in  the  month  of  August  at 
$2.25  each;  that  he  went  to  Cerecedo 's  house  to  ask  him  to  sell  him 
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25  tickets  and  Cerecedo  said  that  he  would  answer  him  later  and 
when  the  witness  reached  his  house  on  the  following  day  he  found 
an  envelope  which  had  been  sent  him  containing  the  tickets;  that 
this  occurred  on  August  25  and  that  the  witness  went  to  Cerecedo 's 
house  and  paid  him  $46  and  some  cents  for  the  tickets ;  that  he  took 
35  ( T)  more  for  the  drawing  of  September  7  and  went  personally 
to  pay  for  them  and  before  making  the  payment  he  received  an  in- 
voice which  he  had  destroyed ;  that  before  paying  Cerecedo  the  latter 
informed  him  that  he  had  sent  the  tickets  corresponding  to  Septem- 
ber 7  and  that  he  had  to  cable  the  remittance  and  asked  him  to  bring 
him  the  money;  that  he  received  the  invoice  during  the  first  days 
of  September.  Upon  being  questioned  by  the  fiscal  as  to  how  the 
receipt  read,  he  replied  that  he  had  destroyed  it  and  that  it  stated 
that  Cerecedo  had  to  make  remittance  by  cable." 

If  we  examine  the  account  in  relation  to  the  testimony 
of  witness  Audinot,  we  shall  easily  reach  the  conclusion  that 
the  account  is  the  written  evidence  kept  of  the  two  sales  of 
tickets  to  which  the  testimony  refers.  Only  slight  contra- 
dictions in  the  price  of  the  tickets  and  in  the  amount  credited 
are  noticed  and  these  contradictions  do  not  destroy  the  fore- 
going conclusion. 

**5.  In  our  opinion  the  court  erred  in  ardmitting  in  evidence  a 
letter  book  which  St.  Elmo  testified  he  had  found  in  the  search  he 
made  in  the  house  of  Cerecedo  Hermanos.  From  said  book  there 
was  offered  in  evidence  a  page  containing  a  note  signed  M,  addressed 
to  Juan  Audinot,  which  note  we  copy  in  the  statement  of  the  case 
which  forms  a  part  of  this  appeal.  The  appellant  excepted  to  the 
admission  of  that  evidence.*' 

The  note,  as  it  appears  in  the  transcript,  reads  as  follows : 

**Mr.  Juan  Audinot,  San  Sebasti&n  42,  September  7.  Balance  of 
your  account  to  date,  $2. 

*'P.  S.  I  have  to  remit  by  cable  the  total  amount  of  each  series 
and  as  you  have  yet  to  settle  the  amount  which  appears  in  your  ac- 
count, you  should  pay  the  same  as  soon  as  possible.    Yours  truly  M." 

If  we  consider  this  note  in  connection  with  the  testimony 
of  Audinot  and  take  into  account  that  the  said  note  appears 
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m  a  copying  book  wliich  was  found  in  the  commercial  estab- 
lishment of  the  accused,  we  must  conclude  that  the  note 
bears  sufficient  relation  to  the  crime  charged  and  could  be 
admitted  in  evidence. 

**6.  The  defense  understands  that  the  admission  by  the  court  of 
the  account  book  and  the  letter  book,  although  they  were  proved  to 
belong  to  defendant  Cerecedo,  was  an  error  prejudicial  to  the  essen- 
tial rights  of  the  accused." 

In  discussing  this  error  the  appellant  contends  that  the 
district  court  violated  principles  made  sacred  by  the  Fourth 
and  Fifth  Amendments  to  the  Constitution  of  the  United 
States  of  America.  However,  there  is  one  circumstance  which 
prevents  this  error  from  being  even  alleged  and  discussed  in 
the  present  case. 

The  books  were  seized  by  virtue  of  a  certain  search-war- 
rant issued  by  the  Municipal  Judge  of  San  Juan  and  the 
accused  made  no  objection  up  to  the  time  of  the  trial.  That 
was  not  the  proper  time  to  make  the  objection  and  the  dis- 
trict court,  in  admitting  the  papers  which,  as  we  have  seen, 
referred  to  the  crime  charged,  did  not  violate  any  constitu- 
tional principle,  according  to  the  following  jurisprudence. 

•'Admitting  that  the  lottery  tickets  and  materials  were  illegally 
seized,  still  this  is  no  legal  objection  to  the  admission  of  them  in 
evidence.  If  the  search-warrant  were  illegal,  or  if  the  officer  serving 
the  warrant  exceeded  his  authority,  the  party  on  whose  complaint  the 
warrant  issued,  or  the  officer,  would  be  responsible  for  the  wrong 
donf :  but  this  is  no  good  reason  for  excluding  the  papers  seized  as 
evidence,  if  they  were  pertinent  to  the  issue,  as  they  unquestionably 
were.  When  papers  are  offered  in  evidence  the  court  can  take  no 
notice  of  how  they  were  obtained,  whether  lawfully  or  unlawfully; 
nor  would  they  form  a  collateral  issue  to  determine  that  question." 
Commonwealth  v.  Daiia,  2  Metcalf,  329 ;  Wigmore  on  Evidence,  sec. 
2183;  35  Cyc,  Searches  and  Seizures,  1271,  1272. 

**The  same  point  had  been  ruled  in  People  v.  Adams,  176  N.  Y., 
351.  from  which  decision  the  case  was  brought  to  this  court,  where 
it  was  held  that  if  the  papers  seized  in  addition  to  the  policy  slips 
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were  competent  evidence  in  the  case,  as  the  court  held  they  were, 
they  were  admissible  in  evidence  at  the  trial,  the  court  saying  (p. 
358 ) :  *  The  underlying  principle  obviously  is  that  the  court,  when 
engaged  in  trying  a  criminal  cause,  will  not  take  notice  of  the  planner 
in  which  witnesses  have  possessed  themselves  of  papers,  or  other  arti- 
cles of  personal  property,  which  are  material  and  properly  offered  in 
evidence.'  This  doctrine  thus  laid  down  by  the  New  York  Court  of 
Appeals  and  approved  by  this  court,  that  a  court  will  not  in  tr3ring 
a  criminal  cause  permit  a  collateral  issue  to  be  raised  as  to  the  source 
of  competent  testimony,  has  the  sanction  of  so  many  state  cases  that 
it  would  be  impracticable  to  cite  or  refer  to  them  in  detail.  Many 
of  them  are  collected  in  the  note  to  State  v.  Turner,  136  Am.  St, 
Sep.,  129,  135  et  seq.  After  citing  numerous  cases  the  editor  Baynt 
^The  underlying  principle  of  all  these  decisions  obviously  is,  that  the 
court,  when  engaged  in  the  trial  of  a  criminal  action,  will  not  take 
notice  of  the  manner  in  which  a  witness  has  possessed  himself  of 
papers  or  other  chattels,  subjects  of  evidence,  which  are  material  and 
properly  offered  in  evidence:  People  v.  Adams,  176  N.  Y.,  351;  9R 
Am.  St.  Eep.,  675;  68  N.  E.,  636;  63  L.  R.  A.,  406.  Such  an  inves- 
tigation is  not  involved  necessarily  in  the  litigation  in  chief,  and  to 
pursue  it  would  be  to  halt  in  the  orderly  progress  of  a  cause,  and 
conisder  incidentally  a  question  which  has  happened  to  cross  the 
path  of  such  litigation,  and  which  is  wholly  independent  thereof.'  "" 
Weeks  v.  United  States,  232  U.  S.,  395. 

**7.  The  court  erred  in  its  ruling  on  the  motion  of  the  defense  for 
a  directed  verdict  of  acquittal  on  the  ground  of  lack  of  evidence  to 
sustain  the  information." 

The  evidence  introduced  in  this  case  consists  of  the  testi- 
mony of  Juan  Audinot  and  Hipolita  Fuentes,  which  we  have 
already  reproduced,  of  that  of  Fernando  J.  Geigel,  Municipal 
Judge  of  San  Juan,  who  issued  the  search  warrant  and  wa& 
present  at  the  search,  and  of  that  of  Walter  M.  St.  Elmo,. 
Chief  of  the  Information  Bureau  of  Insular  Police,  who  made 
the  search,  and  also  of  the  papers  transcribed  in  (Considering- 
assignments  of  error  numbers  4  and  5. 

The  appellant  contends  that  the  accused  cannot  be  con- 
victed on  the  testimony  of  Audinot  because  he  is  an  accom- 
plice. 
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In  the  case  of  The  People  v.  Vazquez,  19  P.  B.  R.,  99i, 
this  court  laid  down  the  following  doctrine : 

''As  section  295  of  the  Penal  Code  makes  only  the  selling  of 
lottery  tickets  a  crime  and  not  the  buying  of  them,  the  purchaser 
cannot  be  considered  as  an  accomplice  of  the  seller;  therefore  his 
testimony  in  an  action  against  the  seller  does  not  require  the  cor- 
roboration required  by  section  253  of  the  Code  of  Criminal  Proce- 
dure regarding  the  testimony  of  accomplices  in  general."    (Syllabus.) 

Applying  the  foregoing  doctrine,  the  question  raised  must 
be  decided  against  the  appellant. 

The  appellant  also  contends  that  the  evidence  is  insuffi- 
cient because  the  lottery  tickets  were  not  offered  in  eyidence 
and  because  the  existence  of  the  lottery  was  not  shown. 

In  the  first  place,  we  will  say  that  even  if  the  tickets  are 
really  the  best  evidence,  as  the  secondary  evidence  was  admit- 
ted without  objection  by  the  accused,  he  is  now  estopped  from 
raising  that  question.  See  The  People  v.  de  Jesus,  18  P.  B.  B., 
575,  and  The  People  v.  Vega,  decided  April  21,  1914.  And  in 
the  second  place  we  will  say  that,  in  accordance  with  the 
two  decisions  cited  below  and  also  in  the  fiscaVs  brief,  it  is 
not  indispensable  to  introduce  in  evidence  the  tickets  sold 
in  cases  of  this  kind,  and  the  fact  that  the  evidence  shows 
that  Santo  Domingo  lottery  tickets  were  sold  is  sufficient 
evidence  of  itself  to  show  the  existence  of  the  said  lottery. 

''The  indictment  charges  a  sale  to  one  Bill  Murdoch  of  a  lottery 
ticket  in  the  lotteiy  known  as  the  'Louisiana  Lottery,  situated  in 
the  State  of  Louisiana.'  The  first  witness  describes  it  as  a  ticket  in 
the  'Louisiana  Lottery.'  The  defendant  describes  it  as  a  ticket  in 
the  'Louisiana  State  Lottery.'  The  ticket  itself  was  not  produced. 
If  it  be  conceded  that  the  use  of  the  term  'State,'  in  connection  with 
the  ticket,  was  a  matter  of  essential  description,  and  had  to  be  proved, 
8tiU  there  would  be  sufficient  evidence  to  sustain  the  conviction  on 
this  point,  as  the  first  witness  describes  it  as  alleged  in  the  indict- 
ment."   Anderson  v.  State,  39  S.  W.  Eep.,  109. 

"There  was  abundant  evidence  in  the  case,  to  justify  the  denial 
of  the  motion,  that  there  were  some  parties  purporting  to  be  and 
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calling  themselves  by  the  name  of  the  Louisiana  State  Lottery  Com- 
pany who  were  carrying  on  a  lottery,  but  it  was  wholly  immaterial 
whether  they  were  the  same  persons  named  in  this  act,  or  whether 
those  persons  had  accepted  their  charter  or  not.  It  was  none  the  less 
a  lottery  in  fact  and  within  the  prohibition  of  the  statute,  whether 
legally  established  or  wholly  illegal,  whether  its  promoters  were  duly 
incorporated  or  not.  Indeed,  we  think  that  the  mailing  of  a  letter 
or  circular  concerning  a  projected  lottery,  one  not  yet  in  existence, 
would  clearly  be  within  the  letter  and  spirit  of  the  statute,  if  it  were 
a  letter  or  circular  promoting  or. designed  to  aid  in  the  organiza- 
tion and  setting  up  of  a  lottery.  There  was,  therefore,  no  reason 
why,  at  this  stage  of  the  case,  the  court  should  direct  an  acquittal 
of  the  defendant,  when  the  papers  themselves,  with  the  mailing  of 
which  he  was  charged,  bore  on  their  face  strong  if  not  conclusive 
evidence  that  they  related  to  an  existing  or  established  lottery.  No 
more  evidence  of  the  existence  of  a  lottery  need  to  have  been  given 
to  justify  a  conviction  than  the  papers  and  tickets  enclosed  in  the 
envelope."     United  States  v.  Noelke,  1  Fed.  Rep.,  426,  440. 

Summarizing,  then,  we  will  say  that  as  it  cannot  be  con- 
cluded that  any  of  the  errors  assigned  by  the  appellant  in  Ms 
brief  have  been  committed  and  as  a  careful  examination  of 
the  transcript  discloses  no  fundamental  error  against  the 
accused,  the  judgment  appealed  from  must  be  affirmed. 

Affirmed. 

Chief  Justice  Hernandez  and  Justices  Wolf,  Aldrey  and 
Hutchison  concurred. 


The  People,  Plaintiff  and  Eespondent,  v.  Cebbcbdo, 

Defendant  and  Appellant. 

Appeal  from  the  District  Court  of  San  Juan,  Section  2,  in 
a  Prosecution  for  the  Sale  of  Lottery  Tickets. 

No.  672.— Decided  June  23,  1914. 

Lottery — Pubchaser  op  Tickets — ^Acoompliob — Evidbncb. — The  purcliaser  of 
lottery  tickets  is  not  an  accomplice  of  the  vendor,  therefore  his  testimony 
is  admissible  without  corroboration. 
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Id. — Etidbnce. — After  an  examination  of  the  evidence  in  this  case  it  was  held 
that  it  was  sufficient  to  prove  the  offense  of  the  sale  of  lottery  tickets  hj 
the  accused. 

Evidence — Objection. — ^When  a  court  is  trying  a  criminal  case  it  will  not  con- 
sider an  objection  made  to  the  manner  in  which  documents  properly  offered 
in  evidence  and  essential  to  the  case  may  have  been   obtained. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  E.  Foote,  fiscal,  for  The  People. 

Messrs.  Travieso  <&  Iriarte  and  Jacinto  Texidor  for  the 
appellant. 

Mr.  Justice  del  Toro  delivered  the  opinion  of  the  court. 

The  pertinent  part  of  the  information  in  this  case  reads 
as  follows : 

''In  San  Juan,  of  the  judicial  district  of  the  same  name,  the  said 
Manuel  Cerecedo  sold  to  Francisco  Castaneda  on  one  of  the  days  of 
the  month  of  August,  1913,  a  certain  number  of  Santo  Domingo 
lottery  tickets  for  a  fixed  sum  of  money.  This  is  contrary  to  the  law 
in  such  case  made  and  provided  and  against  the  peace  and  dignity 
of  The  People  of  Porto  Rico." 

The  accused  pleaded  not  guilty  and  after  a  trial  the  Dis- 
trict Court  of  San  Juan,  Section  2,  rendered  a  judgment  of 
conviction  of  an  offense  against  the  Lottery  Act  and  sentenced 
the  defendant  to  one  month  in  jail  and  the  payment  of  the 
costs.    From  the  said  judgment  the  present  appeal  was  taken. 

In  his  brief  the  appellant  assigns  and  argues  the  following 
three  errors: 

1.  That  the  district  court  erred  in  admitting  in  evidence 
the  testimony  of  Francisco  Casteneda  which  was  not  corrobo- 
rated by  other  independent  evidence  suflScient  to  show  the 
relation  of  the  accused  to  the  commission  of  the  crime  with 
which  he  is  charged. 

2.  That  the  court  erred  in  admitting  in  evidence  an  ac- 
count book  containing  one  of  the  accounts  which  the  prose- 
cutor who  offered  it  calls  Castaneda 's  account. 

3.  That  the  court  erred  in  admitting  in  evidence  an  account 
book  and  a  letter  book  offered  by  The  People  as  seized  in  the 


(J2  The  Peopls  v.  Cebecsdo.  [Vol.  21,  P.  B.  B. 

search  made  by  Detective  St  Elmo  in  Cerecedo^s  house  by 
virtue  of  a  search  warrant  issued  by  the  Municipal  Judge 
of  San  Juan. 

Let  us  examine  the  first  error.  The  evidence  in  this  case 
consisted:  (a)  Of  the  testimony  of  witness  Francisco  Casta- 
neda  who  testified  that  he  went  to  Cereoedo^s  house  in  the 
month  of  August  on  business  about  a  horse  and 

**•  •  •  when  he  was  about,  to  leav3,  Cerecedo  proposed  to  the 
witness  that  he  dispose  of  fifty  or  a  hundred  tickets  in  Bfo  Piedras 
and  the  witness  told  him  to  send  them  and  he  would  see  whether  he 
could  dispose  of  them;  that  Cerecedo  required  him  to  sign  a  paper 
which  read  as  follows:  'Received  from  Mr.  Cerecedo  25  silk  hand- 
kerchiefs dt  $2.25  each';  that  the  witness  did  so  and  when  the  fiscal 
showed  him  a  paper  he  said  that  it  was  the  paper  which  he  signed 
on  the  same  day  he  went  on  the  business  about  the  horse;  that  the 
25  silk  handkerchiefs  were  25  tickets  of  the  Father  Billini  Lottery 
of  Santo  Domingo    •     •     •. 

**That  later  he  received  25  tickets  of  the  Father  Billini  Lottery 
of  Santo  Domingo,  sent  to  him  addressed  to  post-office  box  131  and 
he  has  not  yet  paid  for  them  because  he  sent  them  to  Caguas  to  be 
sold  there  and  about  that  time  the  search  took  place;  that  about 
five  or  six  days  later  he  found  in  his  post-office  box,  number  131,  an 
envelope  containing  a  paper  on  which  was  written:  *  Francisco  Cas- 
taneda — Please  remit  money  in  draft  to  be  forwarded  to  its  destina- 
tion.    If  you  wish  merchandise  come  soon  as  only  a  few  days  remain/ 

**That  there  were  25  tickets  of  the  drawing  of  September  7  at 
$2.25;  that  his  post-office  box  at  Rio  Piedras  is  number  131.  In 
answer  to  questions  put  by  the  defense  he  testified  that  he  had  pur- 
chased a  horse  from  Bemabe  Martinez  in  Humacao  and  that  as  he 
did  not  pay  cash  therefor,  security  was  demanded  and  he  offered  the 
signature  of  Virella  which  Martinez  accepted  provided  that  Cerecedo 
would  accept  also,  as  Martinez  was  doing  business  with  Cerecedo  and 
had  to  make  him  remittances  every  month ;  that  he  went  to  see  Cere- 
cedo and  that  was  his  first  and  last  interview;  that  then  Cerecedo 
offered  him  the  ticket  business  and  he  took  the  tickets  to  sell  in  Rio 
Piedras  by  placing  them  with  someone  who  would  gain  the  diflference 
between  the  $2.25  which  he  paid  for  them  and  $3,  at  which  price 
they  were  selling    •    • 
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(6)  Of  the  testimony  of  Fernando  J.  Geigel,  Municipal 
Judge  of  San  Juan,  that  he  issued  the  search  warrant  ^^by 
virtue  of  affidavits  presented  to  him  affirming  that  Cerecedo 
was  engaged  in  the  sale  of  lottery  tickets"  and  that  he  was 
present  at  the  search.  The  witness  identified  two  books  which 
had  been  seized  in  Cerecedo 's  house,  one  from  a  small  desk 
used  by  Cerecedo  for  his  private  business,  as  he  said,  and 
another  from  a  large  desk  in  Cerecedo 's  office. 

(c)  Of  the  testimony  of  Walter  M.  St.  Ehno,  Chief  of 
the  Bureau  of  Information  of  the  Government,  who  made 
the  search  and  found,  among  other  things,  **more  than  1,000 
lottery  tickets  and  a  contract  signed  by  Cerecedo  for  the 
purchase  of  10,000  Santo  Domingo  tickets  each  month,  some 
books,  papers  and  lists  of  prizes."  The  witness  identified 
the  two  books  which  the  fiscal  showed  him. 

{d)  Of  an  account  appearing  in  one  of  the  books  seized 
and  identified,  as  follows : 


"  Terms. 
Box  131. 

Franco. 

Gastafleda — Name, 

Rfo  Piedras. 

Date 

Items. 

Debits. 

9 

7 

25 

2 

35 

58 

75 

(e)  Of  a  letter  book,  which  was  the  other  book  seized 
and  identified,  on  folio  2  of  which  there  appears  an  account 
in  the  name  of  Francisco  Castaneda  identical  to  that  already 
introduced. 

The  foregoing  evidence  taken  together  creates  a  clear  and 
convincing  impression  on  the  mind  of  the  court  that  the  ac- 
cused was  engaged  in  the  lottery-ticket  business.  In  our  opin- 
ion there  is  no  doubt  whatever  about  this.  Let  us  see  whether 
the  specific  act  with  which  the  accused  was  charged  was  duly 
proved. 

The  said  specific  act  consisted  in  the  sale  of  tickets  by 
the  accused  to  Castaneda.  After  considering  the  testimony 
of  Castaneda  it  cannot  be  concluded  that  the  transaction  was 
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a  cash  sale,  but  it  may  be  deduced  that  when  Cerecedo  sent 
the  tickets  to  Castaneda  the  latter  became  responsible  to 
Cerecedo  for  their  price.  In  fact  it  was  a  sale  on  credit.  Cas- 
tanenda,  in  turn,  was  going  to  sell  the  tickets  to  other  per- 
sons, but  for  his  own  account  and  risk  and  not  as  Cerecedo 's 
agent.  When  Cerecedo  wrote  to  Castaneda  after  the  con- 
tract was  made  he  did  not  ask  him  for  an  account  of  sales 
of  the  tickets,  but  for  payment  of  the  full  price  of  the  tickets. 
This  being  so,  it  may  be  concluded  that  the  specific  act  with 
which  the  accused  was  charged  in  the  information  was  also 
proved  at  the  trial. 

As  to  the  probatory  value  of  the  testimony  of  Castaneda, 
we  will  say  that  if  Castaneda  be  regarded  as  a  simple  pur- 
chaser, then  he  is  not  an  accomplice  and  his  testimony  need 
not  be  corroborated.  See  the  case  of  The  People  v.  Vdzquezr 
19  P.  R.  E.,  991,  and  that  of  The  People  v.  Cerecedo  (appeal 
No.  671)  which  we  have  just  decided.  And  if  Castaneda  be 
considered  as  an  accomplice,  there  is  no  doubt  that  the  papers 
seized  in  the  house  and  in  the  presence  of  Cerecedo  corrobo- 
rate his  testimony  in  the  form  required  by  law  regardless  of 
the  documents  presented  by  Castaneda. 

Let  us  examine  the  second  error.  The  appellant  contends 
in  his  argument  that  the  books  admitted  in  evidence  were  not 
properly  identified.  In  our  opinion  the  appellant  is  mistaken . 
The  books  were  seized  when  Cerecedo 's  house  was  searched 
under  a  warrant  of  the  Municipal  Judge  of  San  Juan  which 
was  issued  by  virtue  of  affidavits  presented  to  him  affirm- 
ing that  Cerecedo  was  engaged  in  the  sale  of  lottery  tickets, 
and  they  were  found  while  the  accused  was  present,  in  a  pri- 
vate desk  belonging  to  him  and  in  another  large  desk  in  his 
office.  And  the  entries  in  said  books  offered  in  evidence,  when 
examined  in  connection  with  the  testimony  of  witness  Cas- 
taneda, clearly  refer  to  the  offense  charged. 

Let  us  examine  the  third  and  last  of  the  errors  assigned. 
The  appellant  contends  that  the  court  erred  in  admitting  in 
evidence  some  books  which  were  seized  by  virtue  of  a  search 
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warrant  in  violation  '^of  the  provisions  of  the  Fifth  Amend- 
ment to  the  Constitution  of  the  United  States  which  protects 
all  persons  against  any  attempt  to  make  them  testify  against 
themselves  in  a  criminal  action/' 

The  appellant  raised  this  question  for  the  first  time  at  the 
trial  of  the  case  and  we  have  already  held  in  appeal  No.  671 
brought  by  the  same  appellant  that,  in  accordance  with  the 
settled  jurisprudence  of  American  courts,  when  a  court  is 
trying  a  criminal  case  it  will  not  take  into  consideration  the 
manner  in  which  the  papers  properly  offered  in  evidence,  and 
essential  to  the  case  being  tried,  were  obtained. 

In  view  of  the  foregoing  and  as  it  is  not  shown  that  any 
fundamental  error  was  committed  against  the  accused,  the 
appeal  is  dismissed  and  the  judgment  appealed  from  affirmed. 

Affirmed. 

Chief  Justice  Hernandez  and  Justices  Wolf,  Aldrey  and 
Hutchison  concurred. 


The  People,  Plaintifp  and  Eespondent,  v.  QvTmsBsiz, 

Defendant  and  Appellant. 

A]msAL  from  the  District  Court  of  San  Juan,  Section  2,  in 

a  Prosecution  for  Seduction. 

No.  6S4.--]>BR9ided  Jua«  24,  1914. 

SiDUcnoN — Presumption — Evidence. — Although  it  is  not  neceesary  in  a  case  of 
OBdttCtion  to  'pxovt  that  the  victim  wb(b  singfe  tKMiaiiBe  the  presumption  is- 
that  a  person  is  nnmaH'ied  until  the  eontrary  is  shown,  nevertheless  this  faet 
was  proved  in  the  present  case. 

!».— OkAAtlTT  OF  VicrtM — fiviDENCE. — ^Tho  testimony  of  the  victim  tliat  when 
Ae  bed  famal  interoomrse  id&  the  appeDant  she  was  a  pure  woman  and  a 
maiden  is  equivalent  to  the  affirmation  that  she  was  chaste,  and  this  testi- 
mony was  .corroborated  by  the  testimony  of  her  mother,  therefore  the  previous 
chaste  cbaraeter  of  the  victim  was  proved. 

Id.—- Pbomisb  of  Massiaoe — ^EviraNcs. — The  testimoky  of  tbe  victim  was  to  the 
ettbct  that  she  had  carnal  intercourse  with  tbe  accused.  She  appeared  before 
the  jury  in  a  State  of  pregnfraey  and  her  testimony  that  fhe  accused  prom- 
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ised  to  marry  her  was  corroborated  by  the  testimony  of  her  mother^  although 
it  is  not  necessary  that  the  promise' of  marriage  be  made  also  to  the  rela- 
tives of  the  victim. 

Id. — Chastity  or  Victim — Evidence — Jury. — The  accused  introduced  evidence 
to  disprove  the  chaste  character  of  the  victim  to  the  effect  that  she  had  had 
relations  and  lived  publicly  as  the  concubine  of  a  certain  man,  but  the  jury 
gave  no  credence  to  this  evidence  and  committed  no  erfor  in  not  doing  so. 

Id. — Instructions  to  Jury — Oobboboratiox  of  Testimony. — An  examination  of 
the  evidence  shows  that  the  court  committed  no  error  in  charging  the  jury 
that  the  testimony  of  the  victim  was  corroborated  by  that  of  the  mother. 

Id. — Instructions  to  Jury — Essential  Elements  op  Seduction. — The  court 
<*harged  the  jury  in  part  as  foUows:  ^'*  *  *  then  the  essential  elements 
of  this  crime  are:  That  the  woman  is  single;  that  carnal  intercouse  was  had 
with  her;  that  said  carnal  act  was  committed  imder  promise  of  marriage; 
that  the  woman  with  whom  said  carnal  act  was  conunitted  under  said  condi- 
tions formerly  enjoyed  the  reputation  of  being  a  woman  of  previous  chaste 
character.  These  are  the  essential  elements  of  the  crime  of  seduction  *  *  *. " 
In  another  part  of  the  charge  the  court  said  that  the  promise  of  marriage 
is  the  essential  element  of  the  crime  of  seduction.  Held:  That  taking  the 
instructions  as  a  whole  they  were  not  erroneous  and  that  the  court  did  not 
state  that  the  promise  of  marriage  is  the  only  element  of  the  crime,  as  con- 
tended by  the  appellant. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  E.  Foote,  fiscal,  for  The  People. 

lifr.  M.  Benitez  Flores  for  the  appellant. 

Mr.  Justice  Aldrby  delivered  the  opinion  of  the  court. 

The  appellant,  Demetrio  Gutierrez,  was  charged  before  the 
3'>i8trict  Court  of  San  Juan,  Section  2,  with  the  crime  of  seduc- 
tion in  that  about  the  month  of  May,  1913,  in  the  munici- 
pality of  Eio  Grande  of  the  district  of  San  Juan,  he  unlaw- 
fully, maliciously  and  wilfully  and  under  promise  of  miarriage 
had  carnal  intercourse  with  Felipa  Rosario,  a  single  woman 
of  previous  chaste  character. 

The  case  was  tried  before  a  jury  on  December  17,  1913, 
and  the  accused  was  convicted  of  the  said  offense,  and  a  few 
days  later  he  was  sentenced  to  pay  a  fine  of  $1,000  or  be  im- 
prisoned in  the  penitentiary  one  day  for  each  $5  not  paid. 
From  that  judgment  the  accused  took  the  present  appeal. 

When  the  fiscal  rested  his  case  the  accused  moved  the  court 
to  direct  a  verdict  qf  acquittal  on  the  ground  that  the  prose- 
cution had  not  proved  beyond  all  doubt  that  the  injured 
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woman  was  single;  that  she  was  of  previous  chaste  char- 
acter and  enjoyed  a  reputation  for  chastity  in  the  whole  dis- 
trict; that  she  had  committed  the  carnal  acts  because  the 
appellant  had  promised  to  marry  her,  or  that  said  promise 
was  made  to  her  and  to  her  family. 

'  The  evidence  introduced  by  the  fiscal  in  tl^is  case  consisted 
only  of  the  testimony  of  the  victim  and  of  her  mother,  and 
in  their  testimony  we  find  that  the  three  elements  alleged  by 
the  appellant  to  be  lacking  were  proved. 

The  victim  testified  that  she  had  had  ;ao  relations  with  any 
other  man  prior  to  her  acquaintance  with  the  appellant  and 
that  she  told  him  so  the  first  time  he  went  to  her  house.  The 
mother  also  testified  that  the  accused  was  her  daughter's  first 
suitor. 

We  understand  that  this  testimony  is  suflScient  to  show 
that  Felipa  Bosario  had  not  been  married  and  was  therefore 
single,  and,  moreover,  it  was  not  necessary  to  prove  this 
fact  because  a  person  is  presumed  to  be  single  until  the  con- 
trary is  shown.    Perez  Villamil  v.  Romano,  19  P.  R.  R.,  832. 

The  daughter  testified  also  that  she  was  a  virtuous  woman 
and  a  maiden  when  she  had  the  carnal  intercourse  with  the 
appellant,  which  is  equivalent  to  saying  that  she  was  chaste ; 
and  the  mother  expressed  the  same  idea  in  saying  that  Felipa 
had  no  other  suitor  prior  to  the  accused. 

In  view  of  the  foregoing  we  may  conclude  that  the  fiscal 
proved  the  previous  chaste  character  of  the  victim. 

As  regards  the  last  ground  of  the  motion,  it  also  lacks 
merit  because  the  testimony  of  Felipa  Rosario  is  to  the  effect 
that  she  had  carnal  relations  with  the  accused,  and  she  ap- 
peared before  the  jury  in  a  state  of  pregnancy.  She  testi- 
fied that  the  appellant  offered  to  marry  her  from  the  time 
he  began  to  pay  her  attention,  and  the  mother  testified  that 
this  offer  was  also  made  to  her.  This  evidence,  therefore, 
was  corroborated  notwithstanding  the  fact  that  it  is  not  nec- 
essary that  the  promise  of  marriage  be  made  also  to  the 
family  of  the  woman. 
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The  result  of  the  foregoing  is  that  the  judge  of  the  lower 
court  committed  no  error  in  ovenniling  the. motion  alleging 
the  insufficiency  of  all  the  evidence  to  prove  the  charge. 

During  the  trial  the  appellant  excepted  to  two  ralings  ot 
the  court  allowing  the  fiscal  to  ask  certain  questions.  In  his 
brief  here  he  does  not  insist  on  this  point,  but  only  mentions 
the  fact  without  arguing  it ;  yet  we  have  examined  said  ques- 
tions and  find  that  both  tended  to  prove  the  credibility  of 
the  witness,  so,  although  they  may  have  been  impertinent, 
they  were  not  prejudicial  to  the  accused. 

Another  error  alleged  by  the  appellant  is  that  the  evidence 
introduced  consisting  of  the  testimony  of  witnesses  Jose  Vives 
and  Antonio  Paz  and  tending  to  show  that  prior  to  the  date 
on  which  she  is  alleged  to  have  been  seduced  the  victim  had 
relations  and  lived  openly  in  Eio  &rande  as  the  concubiA^  of 
a  man  named  Celestino  Suarez,  completely  discredits  the 
allegation  of  chastity  made  in  the  information. 

It  is  true  that  such  evidence  was  introduced  for  that  pur- 
pose, but  it  is  also  true  that  the  jury  gave  it  no  credence, 
for  the  fact  that  it  convicted  the  appellant  of  the  crime  of 
seduction  shows  that  it  deemed  the  woman  to  have  been  of 
chaste  character.  There  was  contradictory  evidence  on  thig 
point  and  the  jury,  in  the  exercise  of  the  faculty  conferred 
upon  it  by  law  of  passing  upon  the  credibility  of  witnesses, 
decided  the  conflict  in  the  evidence  against  the  appellant,  in 
doing  which  it  committed  no  error. 

The  appellant  also  contends  in  his  brief  that  the  lower 
court  erred  in  charging  the  jury  that  the  testimony  of  the 
mother  of  the  victim  corroborated  the  evidence  of  the  latter, 
as  such  testimony  cannot  be  deemed  wholly  corroborating. 
However,  from  the  examination  which  we  have  made  of  the 
testimony  of  the  said  witness  when  considering  the  motion 
for  a  directed  verdict  of  acquittal,  a  contrary  conclu8io^  is 
reached,  for  all  the  essential  points  of  ike  victim 's  testimony 
were  corroborated  by  her  mother. 

The  last  ground  of  the  appeal  is  that  the.  cotirt  erred  in 
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charging  the  jury  that  the  only  essential  element  of  the  of- 
fense is  the  promise  of  naarriage. 

On  this  point  the  CQTirt  charged  the  jury  as  follows : 

''So  the  essential  requirements  of  this  crime  are  foar:  1,  that 
the  woman  is  single ;   2,  that  the  carnal  act  is  committed  with  her ; 

3,  that  the  said  carnal  act  is  committed  under  promise  of  marriage ; 

4,  that  the  woman  with  whom  the  carnal  act  is  committed  under  such 
conditions  previously  enjoyed  the  reputation  of  being  a  woman  of 
chaste  character. 

**  These  are  the  essential  requirements  of  the  crime  of  seduction 
•  *  •  and  if  you  believe  the  witnesses  for  the  defense  and  are 
of  the  opisJOB  that  there  was  no  promise  of  marriage,  which  is  the 
essential  element  of  this  crime,  and  if  you  do  not  believe  that  the 
woman  was  chaste,  or  single,  or  that  the  accused  had  carnal  knowl- 
edge of  her;  in  short,  if  you  do  not  consider  that  all  the  essential 
elements  of  this  crime  have  been  proved,  then  it  is  your  duty  to 
acquit  the  accused    •     •    •." 

The  foregoing  instructions  in  no  manner  bear  out  the  ap- 
pellant's contention  that  the  jury  was  instructed  that  the 
only  element  of  the  crinae  was  the  promise  of  marriage,  but, 
on  the  contrary,  the  jury  was  instructed  as  to  the  number 
and  nature  of  the  elements  that  go  to  make  up  the  crime  of 
seduction  and  infomaed  that  if  any  of  the  elements  had  not 
becA  proven  it  was  their  duty  to  acquit  the  accused. 

It  is  true  that  the  court  said  that  the  promise  of  marriage 
is  the  essential  element  of  the  crime,  but  as  the  instruction 
should  be  considered  as  a  whole,  the  appellant's  contention 
cannot  be  inferred  from  the  instructions  quoted. 

The  judgment  appealed  from  should  be  affirmed. 

Affirmed. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro  and 
Hutchison  concurred. 
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Ex  PARTE  ACBVBDO,  PETITIONER  AND  RESPONDENT,  AND  AOEVEDO 

BT  Aii.,  Contestants  and  Appellants. 

Appeal  from  the  District  Court  of  Aguadilla  in  Judicial 

Administration  Proceedings.- 

No.     1155.— Decided  June  25,  1914. 

Judicial  Administration — Motion  to  A mknd^ Appeal. — A  decision  overruling 
a  motion  to  annul  the  appointment  of  a  judicial  administrator  is  appealable. 

Id. — ^Vebipication  op  Petition — Amended  Petition — ^Public  Instruments  Ac- 
companying Petition. — When  a  petition  for  judicial  administration  contain- 
ing all  the  requirements  of  section  23  of  the  Law  of  Special  Legal  Proceed- 
ings of  March  9,  1905,  is  presented  and  denied  and  no  appeal  is  taken  from 
the  decision  of  denial,  but  later  another  unsworn  petition  is  presented  re- 
pleading the  same  facts  and  adding  some  averments  of  the  petitioner  not 
required  by  law,  the  second  petition  may  be  considered  as  an  amendment 
to  the  first  and,  although  not  verified,  in  the  interests  of  justice  in  this  ease, 
it  may  be  understood  that  the  oath  to  the  first  extended  to  the  second,  espe- 
cially when  both  petitions  were  accompanied  by  public  instruments  which 
prove  the  allegations  made  in  said  petitions  and  have  as  much  force  as  the 
verification  of  the  petition. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Juan  Oarcia  Duces  and  Luis  Llorens  Torres  for 
the  respondent. 

Messrs.  Reichard  <&  Reichard  for  ihe  appellants. 

Mb.  Justice  Aldbey  delivered  the  opinion  of  the  court. 

Nemesio  Acevedo  Hernandez  filed  a  verified  petition  in 
the  District  Court  of  Aguadilla  for  the  judicial  administra- 
tion of  an  estate,  alleging  substantially  as  follows: 

1.  That  on  July  31,  1910,  Jesus  Lorenzo  Acevedo  Her- 
nandez, married  and  a  property  owner,  died  in  the  municipal 
district  of  Moca  of  the  judicial  district  of  Aguadilla. 

2.  That  said  Acevedo  Hernandez  executed  a  will  before 
Notary  Mariano  R.  Acosta  on  February  12,  1910,  which  is 
on  file  in  the  protocol  of  the  said  notary. 

3.  That  the  petitioner  is  one  of  the  executors  appointed 
by  the  testator  in  the  said  will  and  that  letters  testamentary 
had  been  granted  him  by  the  said  court  on  December  17,  1912. 
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4.  That  the  persons  entitled  to  the  inheritance  are  the  sur- 
viving sponse,  Marcelina  Hernandez,  and  Dolores  Acevedo  y 
Acevedo,  Abdona  Acevedo  y  Acevedo,  Cecilia  Acevedo  y  Ace- 
vedo, Lorenzo  Acevedo  y  Acevedo,  Juana  Acevedo  y  Hernan- 
dez, Gregorio  Acevedo  y  Hernandez,  Tadeo  Acevedo  y  Her- 
nandez, and  Maria  Acevedo  y  Hernandez,  who  reside  in  the 
ward  of  Las  Marias  of  Mpca,  and  Teresa  Acevedo  y  Acevedo, 
who  resides  in  the  ward  of  Mamey  of  Aguadilla. 

5.  That  the  deceased  left  real  and  personal  property  sub- 
ject to  distribution  amounting  to  more  than  $2,000. 

6.  That  Gregorio,  Maria,  Juana,  and  Tadeo  Acevedo  y  Her- 
o&ndez  are  minors. 

7.  That  in  support  of  the  foregoing  allegations  he  offers 
in  evidence  various  documents  which  he  enumerates. 

The  court  denied  the  petition  for  a  judicial  administra- 
tion of  the  estate  on  the  grounds  that  the  provisions  of  sec- 
tion 23  of  the  Act  relating  to  Special  Legal  Proceedings  had 
not  been  complied  with  and  that  the  petition  did  not  state 
facts  sufficient  to  show  the  necessity  for  the  intervention. 

Subsequently  another  petition  was  filed  by  Nemesio  Ace- 
vedo in  which  he  repleaded  the  six  allegations  set  up  in  his 
former  petition  and  added  another  to  the  effect  that  he  sought 
the  appointment  of  a  judicial  administrator  because  the  prop- 
erty was  in  the  possession  of  ^ome  of  the  heirs ;  because  the 
minors  had  no  one  to  represent  them  in  the  recovery  of  their 
rights ;  because  as  the  heirs  in  possession  of  some  of  the  prop- 
erty refused  to  recognize  the  authority  of  the  executor,  no  in- 
ventoiy  had  been  made ;  because  the  estate  was  in  grave  dan- 
ger of  suffering  losses.  As  allegation  8  he  added  that  he  had 
a  right  of  action  as  executor,  and  in  allegation  9  he  enumer- 
ated the  documents  which  he  would  offer  in  evidence. 

The  court  sustained  this  petition  for  judicial  intervention 
and  set  a  day  for  the  parties  to  appear  for  the  purpose  of 
the  appointment  of  a  judicial  administrator.  The  hearing 
took  place  and,  as  the  parties  could  not  agree  upon  a  person 
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to  be  appointed  administrator,  the  court  named  Julian  Bivera 
as  such. 

A  few  days  later  some  of  the  heirs  and  legatees  filed  a 
motion  alleging  that  the  amended  petition  did  not  conform 
to  the  statutory  requirements,  wherefore  they  moved  thatlhe 
appointment  of  the  judicial  administrator  be  annulled,  which 
motion  was  overruled  by  the  court  by  its  ruling  of  April  29, 
1914.  The  preeeiQt  appeal  was  taken  from  that  decision,  which 
is  appealable  according  to  our  holding  in  the  case  of  Rivera 
V.  Cdmara,  17  P.  B.  B.,  503. 

In  our  opiaion,  the  fixst  petition  filed  in  the  District  Court 
of  Aguadilla  by  Nemesio  Acevedo  Hernandez  oomplied  with 
^U  the  requirements  of  section  23  of  the  Act  relating  to  Spe- 
cial Legal  Prooeeduigs  and  the  judicial  administration  should 
have  been  decreed  o^i  that  petition.    However,  as  the  court 
denied  it  and  no  appeal  was  taken  from  its  decision,  we  con- 
sider that  the  second  petition,  which  is  exactly  similar  to  the 
first  with  some  additional  statements  of  the  party  not  required 
by  the  act,  was  an  amendment  to  the  original  petition,  and, 
although  it  was  not  sworn  to,  in  the  interest  of  justice  in  this 
case,  we  may  hold  that  the  verification  of  the  first  petition 
extended  to  the  amended  petition,  especially  so  since  all  the 
facts  stated  in  both  petitions  were  supported  by  documentary 
evidence.    In  view  of  this  fact,  the  verification  might  perhaps 
have  been  dispensed  with  inasmuch  as  the  public  documents 
accompanying  the  petitions  had  as  much  weight  as  a  verifi- 
cation of  the  petitions.    However,  the  statutory  requirement 
as  to  verification  was  complied  with  in  the  first  petition  and 
as  the  second  petition  alleged  no  new  facts  but  only  some 
opinions  and  statements  of  the  petitioner,  we  may  conclude 
that  the  petitioner  complied  with  all  the  requirements  of  the 
Act  of  1905  relating  to  Special  Legal  Proceedings,  and,  there- 
fore, the  lower  court  committed  no  error  in  overruling  the 
motion  by  the  appellants  to  annul  the  appointment  based 
solely  upon  the  fact  that  the  amended  petition  was  not  sworn 
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to,  inasmuch  as  the  verification  of  the  original  petition  was 
sufficient. 

Conseqneatly  the  decision  appealed  froni  should  be  af- 
firmed. 

Affirmed. 

.  Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro  and 
Hutchison  concurred. 


DfAZ,  Plaintiff  and  Eespondbnt,  v.  Pobix)  Eioo  Railway, 
Light  &  Poweb  Co.,  Defendant  and  Appellant. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in 

an  Action  for  Damages. 

No.  1037.— Decided  June  26,  1934. 

» 

Construction  or  Law. — Statutes  of  American  origin  Should  be  construed  accord- 

iag  to  th«  5^^iBP^^<l®°<^o  of  tlie   United  States. 
Id.— Mkaning  or  Wobds. — ^The  words  ** father,*'  "mother"  and  "child,"  used 

in  section  60  of  the  Code  of  Civil  Procedure,  refer  to  a  lawful  father  and 

mother   and   a   legitimate  child   and   do   not   include   a   natural   father   and 

mother  and  illegitimate  children. 
Action  foe  Damages — Illegitimate  Child. — Section  60  of  the  Code  of  Civil 

Procedure  gives  no  right  of  action  to  the  father  or  mother  for  the  death 

of  an  illegitimate  child. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jose  G.  Torres  and  Agosto  Malaret  for  the  re- 
spondent. 

Mr.  J.  Henri  Brown  for  the  appellant. 

Mb.  Justice  del  Tobo  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  a  mother  to  recover  dam- 
ages  for  the  death  of  her  natural  child  caused  by  the  elec- 
tric wires  of  a  certain  traction,  light  and  power  company. 
Judgment  was  rendered  in  favor  of  the  plaintiff  and  the  de- 
fendant company  was  adjudged  to  pay  to  the  plaintiff  the 
sum  of  $1,500  together  with  costs,  disbursements  and  attor- 
ney's fees.  From  that  judgment  the  defendant  took  the  pres- 
ent appeal. 
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Among  the  errors  assigned  by  the  appellant  in  its  briefs 
one  is  that  this  trial  court  erred  in  overruling  the  demurrer 
to  the  amended  complaint.  In  its  argument  the  said  appel- 
lant maintains  that  the  complaint  should  be  dismissed  because 
the  mother  of  an  illegitimate  child,  as  is  the  plaintiff  in  thia 
case,  is  not  entitled  to  recover  for  the  death  of  her  child 
caused  by  the  unlawful  act  or  negligence  of  another  person. 

There  is  no  doubt  as  to  the  law  applicable  to  the  present 
case.  If  the  plaintiff  has  any  right  it  is  derived  from  section 
60  of  the  Code  of  Civil  Procedure  in  force  in  Porto  Bico 
since  1904,  which  reads  as  follows: 

''Section  60. — ^A  father,  or  in  case  of  his  death,  or  desertion  of 
his  family,  the  mother  may  maintain  an  action  for  the  injury  or 
death  of  a  minor  child,  and  a  guardian  for  the  injury  or  death  of  his- 
ward,  when  such  injury  or  death  is  caused  by  the  wrongful  act  or 
negligence  of  another.  Such  action  may  be  maintained  against  the 
person  causing  the  injury  or  death,  or  if  such  person  be  employed 
by  another  person  who  is  responsible  for  his  conduct,  also  against 
such  other  person." 

Said  section  is  similar  to  section  3163  of  the  Laws  of 
Idaho,  3  Idaho  Codes  Annotated,  55;  to  section  528  of  the 
Code  of  Civil  Procedure  of  Montana,  3  Montana  Codes  Anno- 
tated, 96;  to  section  267  of  the  Revised  Statutes  of  Indiana 
of  1894,  and  differs  only  from  section  376  of  the  Code  of 
Civil  Procedure  of  California,  Codes  of  California  Annotated, 
Civil  Procedure,  page  122,  in  that  the  California  code  does- 
not  contain  the  words,  '*and  a  guardian  for  the  injury  or 
death  of  his  ward, ' '  which  words  appear  in  the  codes  of  Idaho^ 
Montana,  Indiana,  and  Porto  Rico. 

Therefore,  as  the  origin  of  the  law  applicable  to  this  case 
is  genuin^ely  American,  we  must  construe  the  same  according 
to  the  jurisprudence  of  the  United  States.  We  have  been  able 
to  find  nothing  in  the  decisions  of  the  Supreme  Courts  of 
Idaho,  California,  and  Montana  deciding  the  question  raised 
by  the  appellant  in  this  case,  either  aflSrmatively  or  negativelyj. 
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but  in  the  decisions  of  the  Supreme  Court  of  the  State  of 
Indiana  we  have.  In  the  case  of  McDonald  v.  Pittsburgh, 
Cincinnati,  Chicago  and  \St.  Lotus  RaOroad  Compam/,  32 
L.  B.  A.,  309,  310,  the  said  Supreme  Court  held  that  the  father 
of  an  illegitimate  child  has  no  right  of  action  for  the  death 
of  his  child  although  the  mother  had  died  and  the  child  has 
been  acknowledged  hy  the  father.  In  its  opinion  the  court 
expressed  itself  as  follows : 

**Section  266,  Rev.  Stat.,  1881  (Rev.  Stat.,  1894,  sec.  267),  upon 
which  this  action  is  predicated,  is  as  follows:  'A  father,  or  in  case 
of  his  death  or  desertion  of  his  family  or  imprisonment  the  mother, 
may  maintain  an  action  for  the  injury  or  death  of  a  child,  and  a 
guardian  for  the  injury  or  death  of  his  ward.'  As  the  right  to 
recover  damages  for  the  death  of  a  human  being  is  purely  statutory, 
the  statute  must  be  strictly  construed;  and,  before  appellant  can 
recover,  he  must  bring  himself  clearly  within  its  terms.  When  the 
statute  specifies  who  may  bring  such  action,  only  those  persons  named 
can  maintain  it.  If  no  such  person  exists,  then  no  recovery  can  be 
had.  Thornburg  v.  American  Strawboard  Co.,  141  Ind.,  443,  and 
cases  cited.  At  common  law  a  bastard  has  no  father,  and  was  con- 
sidered the  son  of  nobody.  He  was  sometimes  called  fiiius  nuHius, 
and  sometimes  fUius  populi.  1  Bi.  Com.,  458,  459;  2  Kent's  Com., 
212;  Simmons  v.  Bull,  21  Ala.,  501;  56  Am.  Dec,  257,  and  note 
258  •  •  •.  It  is  a  rule  of  construction  that  prima  facie  the  word 
'child'  or  'children,'  when  used  either  in  a  statute  or  will,  means 
legitimate  child  or  children;  that  is,  that  bastards  are  not  within 
the  meaning  of  the  term  *  child'  or  'children.'  " 

The  jurisprudence  of  the  Supreme  Court  of  Mississippi 
ana  South  Carolina  is  similar  to  that  of  Indiana.  Thus  the 
former,  in  the  case  of  Alabama  L.  F.  R.  Co.  v.  WUliams,  51 
L.  B.  A.,  836,  holds  that  *  *  The  mother  of  an  illegitimate  child 
cannot  recover  for  his  death  under  acts  1898,  p.  83,  giving  a 
right  of  action  to  the  mother  and  other  specified  relatives  of 
one  whose  death  results  from  wrongful  injury.'*  And  the 
latter,  in  the  case  of  McDonald  v.  Southern  Railway,  2  L.  E.  A. 
(new  series),  640,  holds  that  **The  mother  of  an  illegitimate 
child  is  not  within  the  meaning  of  a  statute  giving  a  right 
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of  action  for  the  benefit  of  the  parent  in  case  of  the  neg^- 
gent  killing  of  an  infant.  * ' 

It  may  be  contended,  perhaps,  that  in  the  States  of  the 
Uni^n  whose  jnjrisprudence  we  have  cited  the  velations  be- 
tween a  mother  and  her  bastard  child  are  different  from  those 
existing  in  Porto  Eico,  where  the  civil  law  provides  that  the 
mother  and  her  illegitimate  child  have  the  right  to  inharit 
from  each  other. 

But  in  the  State  of  Georgia,  for  example,  where  the  rela- 
tions of  the  mother  to  her  illegitimate  child  are  siuular  to 
those  in  this  Island,  the  Supreme  Court  has  also  reached  the 
same  conclusions  as  the  Supreme  Courts  of  Indiana,  Mis- 
sissippi, and  South  Carolina.  In  the  very  interesting  de- 
cision of  Rohinson  v.  Georgia  R.  L.  BJcg.  Co.,  60  L.  E.  A,, 
555,  559,  the  Supreme  Court  of  Georgia,  speaking  through 
Mr.  Justice  Fish,  after  an  ample  review  of  authorities,  ex- 
pressed itself  as  follows : 

*' While  it  is  evidently  true  that  the  status  of  bastards  under  our 
law  is  greatly  superior  to  what  it  was  under  the  common  l^w,  yet 
it  cannot  be  said  that  they  have  been  legitimated,  at  least  for  all 
purposes,  and  placed  upon  the  same  footing  in  all  respects  as  chil- 
dren bom  in  lawful  wedlock;  and  in  view  of  the  decisions  of  this 
court  above  cited,  to  the  effect  that  the  status  giving  a  right  of  action 
for  a  homicide  should  be  strictly  construed,  and  that  the  word  'child* 
used  in  a  statute  prima  fade  means  a  legitimate  child,  we  are  con- 
strained to  hold  that  the  mother  of  an  illegitimate  child  has  no  right 
of  action  for  his  wrongful  or  negligent  homicide.  The  statute  pro- 
vides that  'a  mother,  or,  if  no  mother,  a  father,  may  recover  for 
the  homicide  of  a  child  minor  or  siii  juris,  upon  whom  she  or  he  is 
dependent,  or  who  contributes  to  his  or  her  support,  upless  said 
child  leave  a  wife,  husband,  or  child.  Said  mother  or  father  shall 
be  entitled  to  recover  the  f uU  vahie  of  the  life  of  said  child.'  There 
are  no  words  in  the  statute  qualifying  the  word  'child'  in  any  par- 
ticular, nor  is  there  anything  in  the  context  which  woi4d  authorize 
a  conclusion  that  the  legislature  intended  to  use  the  word  in  an^' 
broader  sense  than  is  usually  given  it  in  statutes,  but,  on  the  con^ 
trary,  the  context  plainly  indicates,  to  our  mind,  that  the  child  in 
legislative  contemplation,  was  the  child  of  a  lawful  marriage,  whose 
mother,  or  if  no  mother,  whose  father,  might  recover  for  his  homicide. " 
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And  this  confitniction,  that  when  the  word  *' child '^  is  used 
It  should  be  understood  to  refer  to  a  child  born  in  lawful 
wedlock,  is  not  new  but  is  really  the  correct  construction  of 
the  word  as  used  by  us.  Thus  Escriche,  volume  3,  page  48, 
edition  of  1875  of  his  Law  Dictionary,  says : 

'*When  speaking  of  children  in  general  only  lawful  children  of 
both  sexes  are  ordinarily  understood,  for  the  status  of  a  child  con- 
sists in  its  having  been  born  of  parents  joined  in  lawful  wedlock. 
Therefore,  if  it  is  desired  to  include  or  mention  illegitimate  children, 
they  are  generally  designated  as  such,  especially  in  cases  of  succes- 
sion and  other  family  rights." 

As  a  necessary  and  exclusive  consequence  of  all  the  fore- 
going, the  judgment  appealed  from  must  be  reversed  and 
the  complaint  dismissed.  The  right  asserted  by  the  plaintiff 
in  this  case  is  of  a  purely  statutory  origin.  The  statute  gives 
such  right  only  to  the  ^'father,''  or,  in  a  proper  case,  to  the 
''mother,"  for  the  death  of  the  ''minor  child.'^  Constru- 
ing tiie  said  words  in  accordance  with  both  English  and  Span- 
ish tradition  and  with  the  settled  jurisprudence  of  the  courts, 
it  is  seen  that  they  refer  to  the  lawful  father  and  mother  and 
to  the  legitimate  child.  The  mother  in  this  case  is  not  the 
lawful  mother,  but  the  natural  mother;  hence  it  is  manifest 
that  she  has  no  right  of  action  to  recover  damages  for  the 
death  of  her  child,  caused,  according  to  the  complaint,  by 
the  negligence  of  the  defendant  corporation.  To  extend 
the  meaning  of  the  words  " father, '^  "mother'*  and  "child,*' 
used  in  the  statute,  so  that  they  should  include  natural  fathers 
and  mothers  and  illegitimate  children,  would  be  to  do  some- 
thing which  only  the  legislature  can  do.  And  we  cannot  as- 
sume the  functions  of  legislators. 

Vhe  appeal  sliould  l)e  sustained,  the  judgment  appealed 
from  reversed  and  the  complaint  dismissed  without  special 
imposition  of  costs. 

Judgment  reversed  and  complaint  dismissed 
without  special  imposition  of  costs. 
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Chief  Justice  Hernandez  and  Justices  Wolf  and  Aldrey 
concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
case. 


Batista,  Apfeula^t,  v.  The  Eegistbab  op  Pbopebty, 

Bbspondent. 

Appeal  from  a  Decision  of  the  Registrar  of  Property  of 

Arecibo  Finding  Curable  Defect. 

No.  189.— Decided  June  27,  1914. 

Gaxancial  Property — Purchase  by  Spouse — Origin  of  Purchase  Price — Cur- 
able Defect. — In  a  deed  of  conveyance  of  real  property  executed  in  favor 
of  one  of  the  spouses  it  is  not  necessary  to  prove  the  origin  of  the  purchase 
price  of  the  property  unless  the  deed  shows  an  intention  to  treat  the  same 
as  the  private  property  of  the  purchaser,  or  the  purchaser  seeks  to  record 
the  Bume  as  such  and  not  as  the  property  of  the  conjugal  partnership. 

Id. — Private  Property  op  Spouse — Origin  op  Purchase  Price. — ^When  one  of 
the  spouses  acquires  property  during  the  wedlock  as  his  own  private  prop- 
erty it  must  be  stated  in  the  deed  of  acquisition  that  the  money  with  which 
the  property  was  purchased  belonged  to  him  exclusively. 

• 

The  facts  are  stated  in  the  opinion. 

Mr.  Jose  de  J.  Tizol  for  the  appellant. 

Mr.  Jose  Marcial  Lopez,  the  registrar,  did  not  appear. 

Mb.  Justice  Hutchison  delivered  the  opinion  of  the  court. 

By  instrument  No.  37,  executed  before  Notary  Enrique 
Campillo  Abrams  at  Quebradillas  on  March  11,  1914,  Manuel 
Batista  y  Mena,  with  the  consent  of  his  wife,  conveyed  a  cer- 
tain parcel  of  real  estate  to  Josefa  Badia  y  Saavedra,  a  mar- 
ried woman. 

Upon  recording  this  deed  the  registrar  made  the  follow- 
ing note: 

**The  foregoing  instrument  is  hereby  recorded  at  folio  109,  vol- 
ume 3,  of  Quebradillas,  property  No.  174,  recordation  third,  but  with 
the  curable  defect  that  it  does  not  appear  that  the  price  paid  for  the 
property  acquired  was  the  separate  property  of  the  purchaser." 
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Appellant  seeks  to  reverse  the  ruling  of  the-  registrar 
and  to  have  the  instrument  recorded  without  mention  of  the 
supposed  defect.  We  are  somewhat  at  a  loss  to  account  for 
the  entry  complained  of  unless  it  be  due  to  an  excess  of  zeal 
in  applying  to  the  present  case  the  principle  embodied  in  sec- 
tion 1322  of  the  Civil  Code.  It  is  not  claimed  by  anyone  that 
the  real  estate  in  question  is  the  separate  property  of  the 
purchaser,  and  there  is  nothing  in  the  deed  to  suggest  any 
intention  whatsoever  that  it  should  be  so  regarded.  Sec- 
tion 1322  of  the  Civil  Code  above  referred  to  expressly  pro- 
vides that  all  the  property  of  the  spouses  shall  be  considered 
as  community  property  until  it  is  proven  that  it  belongs  exclu- 
sively to  the  husband  or  to  the  vnfe.  If,  as  in  the  case  of  Fdiu 
et  d.  V.  The  Registrar  of  Property,  16  P.  E.  E.,  728,  the  deed 
recites  that  the  purchase  is  made  by  the  wife  and  that  the 
purchase  price  is  paid  by  her  out  of  her  separate  funds  or 
out  of  the  proceeds  of  certain  of  her  separate  property,  and 
it  clearly  appears  that  the  intention  of  the  parties^  and  espe- 
ciaUy  that  of  the  purchasing  spouse,  is  to  treat  the  lands  so 
acquired  as  the  separate  property  of  the  purchaser  and  to 
have  it  so  appear  upon  the  record,  then,  as  was  held  in  that 
case,  such  an  entry  by  the  registrar  is  proper.  But  where, 
as  in  the  present  case,  the  deed  does  not  disclose  the  remot- 
est intention  upon  the  part  of  anyone  concerned  to  treat  the 
subject-matter  of  the  conveyance  as  the  separate  property 
of  the  acquiring  spouse,  failure  to  show  that  the  purchase 
price  was  the  separate  property  of  the  latter  cannot  reason- 
ably be  held  to  render  the  conveyance  defective. 

See  also  the  case  of  Del  Voile  v.  The  Registrar  of  Prop- 
Brty,  quite  similar  to  this,  decided  June  23,  1914. 

.The  ruling  of  the  registrar  should  be  reversed  and  the 
entry  complained  of  canceled  upon  the  record. 

Reversed. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro  and 
Aldrey  concurred. 
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«  * 

Thb  PBOPiiE,  Plaintiff  and  BbspondbhT;  v.  Alvabez, 

Defendant  and  Appellant. 

Appeal  from  the  District  Court  of  Humacao  in  a  Prosecution 
for  Violation  of  the  Internal  Revenue  Law. 

No.  674.— Decided  June  27,  1914. 

Intbrnal  Bevsnue  Law — ^Judgment — New  Teial. — Gonsidered  alone  and  with- 
out reference  to  the  transcript  of  the  record,  the  judgment  rendered  in  this 
case  is  deflective  and  technically  insufficient  because  it  fails  to  state  what 
section  of  the  Internal  Bevenne  Law  was  violated,  but  this  of  itself  is  not 
sufficient  ground  for  the  revernal  of  the  judgment  and  the  granting  of  a 
new  trial. 

ERB0R6  Not  Prejudicial — Construction  or  Law — Judgment. — ^The  proviaionB 
of  sections  362  and  364  of  the  Code  of  Criminal  Procedure  in  relation  to 
section  1  of  the  Act  of  May  30,  1904,  should  be  construed  liberally  in  the 
sense  that  judgments  appealed  from  should  not  be  reversed  for  defects  which 
do  not  prejudice  the  accused  and  to  the  end  of  procuring  a  speedy,  practical 
and  free  administration  of  justice.  , 

Judgment — Modification  op  Judgment. — In  accordance  with  sections  362  and 
364  of  the  Code  of  Criminal  Procedure  in  ralation  to  the  Act  of  May  30, 
1904,  the  Supreme  Court  is  empowered  to  modify  a  judgment  appealed  from 
and  affirm  the  same  in  its  modified  form  when  said  judgment  is  defective 
i&  failing  to  state  the  section  of  the  Internal  Eevenue  Law  violated  by.  the 
accused,  and  for  this  purpose  it  may  consider  the  record  as  a  whole. 

Internal  Revenue  Law — Sale  by  Agent  Without  License — ^License  op  Prin- 
cipal.— When,  as  in  the  present  case,  a  pefson  makes  a  sale  of  liquors  with- 
out the  license  required  by  the  Internal  Revenue  Law,  but  aeted  in  good  faith 
as  the  agent  or  partner  of  the  seller,  the  license  which  the  principal  has  to 
sell  liquors  is  sufficient  to  exempt  the  agent  from  liability  under  the  Internal 
Revenue  Law. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  E.  Foote,  fiscal,  tor  The  People. 

Mr.  Adridn  Agosto  for  the  appellant 

Mb.  Justios  Hutchison  delivered  the  opinion  of  the  cottrt. 

This  ease  originated  in  the  Municipal  Court  of  Vieques 
upon  a  somewhat  ambiguous  complaint  entitled  ^'The  People 
of  Porto  Rico  v.  A.  Alvarez  <&  Brothers,  of  \8an  Jwm,  Porto 
Rico,'*  charging  the  defendant,  Serafin  Alvarez,  who  is  care- 
fully described  throughout  whenever  mentioned  by  name  as 
a  partner  of  the  said  mercantile  firm  of  A.  Alvarez  &  Brothers^ 
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of  San  Juan,  Porto  Eico,  with  having  sold  two  cases  of  wine 
without  having  previously  provided  himself  with  a  whole- 
sale liqnor  license,  in  violation  of  section  18  of  the  Revenue 
Law  of  1911. 

At  the  conclusion  of  the  trial  de  novo  upon  this  complaint 
in  the  district  court  the  latter  rendered  the  following  judg- 
ment: 

'*This  15th  day  of  November,  1913,  the  day  set  for  the  hearing 
of  this  case,  The  People  of  Porto  Rico  appeared  by  its  fiscal  and 
the  defendant  in  person  and  by  his  attorney,  Adri&n  Agosto,  the 
complaint  was  read  and  the  defendant  pleaded  not  guilty.  Evidence 
was  introduced,  the  parties  were  heard,  and  the  court  finds  the  de- 
fendant guilty  of  the  offense  of  violating  the  law  of  internal  revenue 
and  imposes  the  penalty  of  $100  fine  and,  in  default  of  payment 
thereof,  one  month  in  jail  and  costs,*' 

Prom  this  judgment  the  defendant  appealed  and  sets  up 
as  his  first  assignment  of  error  that  the  judgment  is  insuffi- 
cient. The  fiscal  acquiesces  in  this  view  of  the  case  and  rec- 
ommends that  the  judgment  be  reversed  and  the  case  re- 
manded for  a  nev7  trial.  That  the  judgment  as  it  stands, 
and  considered  alone  without  reference  to  other  parts  of 
the  record,  is  in  fact  defective  and  technically  insufficient, 
is  not  open  to  question.  But  it  does  not  follow  that  the  case 
must,  for  this  reason,  be  remanded  for  a  new  trial. 

In  the  case  of  Pointer  v.  United  States,  151  U.  S.,  396, 
Mr.  Justice  Harlan  said : 

**The  specific  objection  to  the  sentence  is  that  it  does  not  state 
the  offense  of  which  the  defendant  was  found  guilty,  or  that  the  de- 
fendant was  guilty  of  any  named  crime.  This  objection  is  technical, 
rather  than  substantial.  *  *  *.  While  the  record  of  a  criminal 
case  must  state  what  will  affirmatively  show  the  offense,  the  steps, 
without  which  the  sentence  cannot  be  good,  and  "the  sentence  itself, 
*all  parts  of  the  record  are  to  be  interpreted  together,  effect  being 
pven  to  all,  if  possible,  and  a  deficiency  at  one  place  may  be  sup- 
plied by  what  appears  in  another.'    1  Bishop's  Cr.  Pr.,  sees.  1347, 
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1348.  For  these  reasons  the  objection  last  stated  is  not  sustained/^ 
See  also  Sand^  White  v.  Umted  States,  164  U.  S.,  100;  DemolU  v. 
United  States,  6  L.  B.  A.  (new  series),  424;  People  v.  Campos,  17 
P.  R.  B.,  1144,  1147. 

Sections  362  and  364  of  our  Code  of  Criminal  Procedure 
read  as  follows: 

' '  Section  362. — ^Af ter  hearing  the  appeal,  the  Supreme  Court  must 
give  judgment  without  regard  to  technical  errors  or  defects,  or  to 
<^xceptions,  which  do  not  affect  the  substantial  rights  of  the  parties." 

*  *  Section  364. — The  Supreme  Court  may  reverse,  affirm,  or  modify 
the  judgment  or  order  appealed  from,  and  may  set  aside,  affirm,  or 
modify  any  or  all  of  the  proceedings  subsequent  to,  or  dependent 
upon,  such  judgment  or  order,  and  may,  if  proper,  order  a  new 
trial. '* 

Section  1  of  an  act  **  Relating  to  the  reversal  of  judg- 
ments in  criminal  cases  by  the  Supreme  Court,''  etc;,  ap- 
proved May  30, 1904,  Acts  of  1905,  page  10,  reads  as  follows : 

'*  Section  1. — ^Whenever  it  appears  from  the  record  in  any  crimi- 
nal case  upon  appeal  in  the  Supreme  Court,  that  any  requirement 
of  the  law  has  been  disregarded  by  the  trial  court,  the  judgment 
shall  not  be  reversed,  unless  the  error  appearing  from  the  record 
was  calculated  to  injure  the  rights  of  either  of  the  parties,  and  was 
duly  excepted  to  in  the  trial  court:  Provided,  however,  That  the 
appellate  court  may  take  cognizance  of  fundamental  Errors,  appear- 
ing in  the  record,  although  not  excepted  to,  and  render  such  judg- 
ment thereon  as  the  facts  and  the  law  may  require." 

Sections  362  and  364  above  quoted  are  practically  ideti- 
tical  with  section  6957  of  the  Compiled  Laws  of  1909  and 
section  6955  of  the  Code  of  Criminal  Procedure  of  Oklahoma, 
with  the  exception  that  the  last-mentioned  section  of  the 
Oklahoma  code  is  not  even  so  broad  as  section  364  of  our 
code,  in  that  it  omits  the  power  conferred  on  the  latter  to  set 
aside,  affirm,  or  modify  any  or  all  of  the  preceedings  subse- 
quent to,  or  dependent  upon,  the  judgment  or  order  appealed 
from  and  expressly  provides  that  in  any  event  the  cause  must 
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be  remanded  tq  the  trial  court.  Section  364  is  also  quite 
similar  to  article  904  of  the  Texas  Code  of  Criminal  Proce- 
dure. 

But  few  appellate  courts  in  the  United  States  are  vested 
^th  such  broad  authority  as  is  conferred  by  these  statutes 
which,  reflecting  as  they  do  the  most  advanced  thought  of 
the  present  day,  constitute  a  somewhat  radical  departure  from 
the  common  law  and  a  long  stride  in  the  direction  of  practical 
common  sense,  reason  and  justice  in  criminal  procedure.  It 
follows,  of  course,  that  the  decisions  of  courts  of  last  resort 
construing  such  statutory  provisions  are  not  numerous.  The 
courts  of  the  two  States  last  above  mentioned,  however,  have 
frequently  exercised  the  powers  thus  given  them  and,  brushing 
aside  all  technical  objections,  errors  and  defects  not  affect- 
ing the  substantial  rights  of  the  parties,  have  adopted  a  most 
liberal  interpretation  of  the  sections  above  referred  to  in 
full  consonance  with  the  broad  scope  of  the  fundamental  idea 
imderlying  the  same  and  have  in  practice  developed  a  clearly 
defined  and  steadily  growing  trend  toward  the  speedy,  prac- 
tical and  untrammeled  administration  of  substantial  justice. 
See  Turner  v.  State,  126  Pac,  455;  Rohinson  v.  State,  126 
S.  W.,  276 ;  McCorquodale  v.  State,  98  S.  W.,  879 ;  Turner 
v.  State,  68  S.  W.,  511 ;  Burks  v.  State,  55  S.  W.,  825. 

In  the  case  at  bar  we  have  before  us  in  addition  to  the 
judgment  of  the  court  below  and  other  matters  of  record, 
such  as  the  entry  in  the  minutes  of  the  court  as  to  the  appear- 
ance of  the  defendant  and  his  plea  to  the  charge  and  the  notice 
of  appeal,  an  authentic  verbatim  copy  of  the  original  com- 
plaint and  a  full  statement  of  the  case  showing  in  detail  the 
evidence  introduced  and  the  various  incidents  of  the  trial. 
There  can  be  no  possible  doubt  upon  the  whole  record  as  to 
the  specific  offense  with  which  the  defendant  was  charged 
and  of  which  he  was  in  fact  convicted.  This  court  has  here 
practically  the  same  data  for  the  correction  of  the  said  judg- 
ment that  the  district  court  had  before  it  at  the  time  of  ren- 
dering the  same.    The  defect  in  question  once  cured,  neither 
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the  error  of  the  court  below  in  omitting  to  specify  the  exact 
section  of  the  revenue  law  violated  nor  the  action  of  this  court 
in  supplying  the  omission  could,  under  such  circumstances, 
seriously  infringe  any  substantial  right  of  the  defendant. 
The  obvious  purpose  of  the  law  of  1904  above  quoted,  sup- 
plementing as  it  does  sections  362  and  364  of  the  Code  of 
Criminal  Procedure,  is  to  fol'bid  the  remanding  of  just  such 
cases  as  the  present  for  a  new  trial  that  could  serve  no  useful 
purpose. 

If,  therefore,  the  failure  of  the  court  below  to  specify  in 
its  judgment  the  exact  offense  of  which  the  defendant  was 
convicted  were  the  only  error  apparent  upon  the  record,  it 
would  be  our  plain  duty  and  we  would  not  hesitate  to  modify 
the  same  in  so  far  as  necessary  to  cure  the  defect  and  then 
affirm  the  judgment  as  modified. 

There  is,  however,  a  more  serious  and  fundamental  ques- 
tion which,  in  the  view  we  take  of  the  matter,  requires  a 
different  disposition  of  the  case  and  at  the  same  time  relieves 
us  of  the  necessity  of  discussing  in  detail  the  various  other 
questions  raised  under  the  remaining  assignments. 

The  complaint  is,  as  above  suggested,  open  to  a  certain 
extent  to  the  charge  of  duplicity  in  that  it  clearly  seeks  to 
charge  the  defendant,  both  individually  and  in  a  representa- 
tive capacity,  as  a  member  of  the  firm,  or  agent  or  both,  of 
A.  Alvarez  &  Brothers.  The  case  seems  to  have  proceeded 
upon  the  theory  last  mentioned  as  much  as  any  other  up 
to  the  time  of  a  motion  for  acquittal,  in  the  nature  of  a  demur- 
rer to  the  evidence,  upon  the  ground  that  the  fiscal  had  not 
proved  the  existence  of  the  mercantile  firm  nor  the  connec- 
tion of  the  defendant  therewith.  The  court  in  overruling 
this  motion  rejected  such  parts  of  the  complaint  as  referred 
to  the  firm  of  A.  Alvarez  &  Brothers  as  mere  surplusage  and 
the*  case  proceeded.  Whatever  the  facts  or  the  law  may  be 
as  to  the  theory  or  theories  of  the  court  and  the  parties  at 
the  time  of  the  trial,  or  as  to  the  merits  of  the  various  ques- 
tions now  sought  to  be  determined  on  appeal,  it  seems  rea- 
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sonably  clear  that  the  court  in  convicting  the  defendant  acted 
imder  the  impression  that  it  was  incumbent  upon  the  latter 
after  having  been  shown  to  have  made  the  sale  to  produce 
an  individual  license  irrespective  of  the  capacity  in  which 
he  acted.  Upon  no  other  hypothesis  can  the  judgment  and 
sentence  be  satisfactorily  accounted  for  under  the  evidence. 

The  evidence  pertinent  to  the  main  issue,  .briefly  stated, 
is  as  follows : 

Paul  Buell,  a  revenue  agent,  testifies  that  upon  his  ar- 
rival in  Vieques  he  found  that  Juan  Bijos  had  bought  seven- 
teens  cases  of  rum,  two  of  muscatel  wine,  and  one  of  anis; 
that  Bijos  delivered  to  him  a  receipt  signed  by  A.  Alvarez 
showing  that  he  had  paid  $50  for  the  twenty  cases  of  liquor ; 
that  defendant  had  no  license,  according  to  the  records  in 
the  oflSce  of  the  collector  in  Vieques;  that  A.  Alvarez  & 
Brothers  had  no  license  to  sell  at  wholesale  in  Vieques ;  that 
the  liquors  in  question  had  been  deposited  for  two  years  in 
the  house  of  Antolino  Luis ;  that  the  cases  were  marked  with 
the  aame  of  '  ^  Ponce ' '  with  other  names  erased,  but  as  to  this 
the  recollection  of  witness  is  not  clear. 

Juan  Bijos  testifies  that  defendant  sold  him  twenty  cases 
of  liquor :  rum,  anis,  and  wine ;  that  he  did  not  know  where 
the  eases  came  from ;  that  he  took  them  from  the  house  of 
Antolino  Luis;  that  he  took  a  receipt  from  the  defendant 
for  $50 ;  that  he  did  not  know  who  was  the  owner  of  the  twenty 
cases  nor  whether  the  defendant  acted  as  agent  in  making 
the  sale;  that  the  defendant  said  to  him,  '*I  will  sell  you 
twenty  cases  of  liquor  that  I  have  in  the  house  of  Antolino 
Luis  and  that  I  have  to  take  away,"  and  that  after  some 
haggling  they  agreed  upon  the  price  and  then  went  to  the 
house  of  Antolino  Luis  to  get  the  liquor. 

Antolino  Ltjis  testifies  that  he  had  in  his  house  twenty 
cases  of  liquor  that  he  had  bought  from  B.  Pons  which  he 
did  not  want  and  which  he  delivered  to  the  defendant  when 
the  latter  came  to  collect  the  account  by  order  of  Bubonis; 
that  the  defendant  said  upon  his  arrival,  '*I  have  come  to 
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collect  for  that  liquor/'  and  witness  told  him  that  the  liquor 
was  there  and  that  witness  coidd  not  keep  it ;  that  the  defend-* 
ant  showed  witness  a  paper  or  letter  from  Bubonis  and,  R. 
Pons  being  the  owner  of  the  liqnor,  witness  delivered  the 
same  to  the  defendant;  that  the  defendant  asked  him  if  wit- 
ness was  going  to  pay  and  witness  replied  that  he  had  no 
money  but  th^t  the  cases  were  there  and  that  the  defendant 
took  them  and  removed  them  from  the  house  and  sold  them 
to  Juan  Bijos;  that  A.  Alvarez  &  Brothers  had  nothing  to 
do  with  the  sale  nor  had  the  said  firm  any  connection  what- 
soever with  the  purchase  made  by  witness  from  B.  Pons  & 
Company;  that  A.  Alvarez  &  Brothers  had  had  nothing  to 
do  with  the  liquor  nor  had  the  said  firm  ever  written  to  wit- 
ness ;  that  the  defendant  had  never  had  anything  to  do  with 
said  liquor  until  the  day  that  he  appeared  at  the  house  of 
witness  to  collect  with  a  letter  from  Bubonis ;  that  the  liquor 
was  not  in  his  house  as  a  deposit;  that  witness  had  bought 
it  to  establish  a  business,  but  was  unable  to  do  so  and  he  ( Pons 
or  agent  t)  was  there  one  day  and  said  to  witness,  '*  Leave 
it  here  until  I  send  for  it";  that  he  had  either  to  return  the 
liquor  or  pay  E.  Pons  but  not  A.  Alvarez  &  Brothers ;  that 
the  person  who  was  first  in  the  house  of  witness  and  told 
him  to  leave  the  liquor  there  until  he  should  send  for  it  was 
an  employee  or  partner  of  B.  Pons ;  that  the  defendant  came 
to  look  for  the  liquor  in  the  name  of  Bubonis  and  removed 
it;  that  he  delivered  the  twenty  cases  to  the  defendant  and 
the  same  were  sold  to  Juan  Bijos  in  the  presence  of  witness ; 
that  the  defendant  came  to  collect  from  witness  for  the.  liq- 
uor on  behalf  of  Bubonis  but  that  witness  could  not  pay  and 
he  delivered  the  liquor  to  the  defendant ;  that  he  did  not  pay 
because  he  did  not  have  the  money ;  that  he  owed  that  amount 
for  the  cases  and  delivered  them  to  the  defendant. 

Jos6  S.  Aybae  Sanchez,  Municipal  Judge  of  Vieques, 
identified  the  receipt  as  the  handwriting  of  the  defendant  and 
the  receipt,  which  was  introduced  in  evidence,  reads  as  fol- 
lows: ''$50.     May  22,  1913.     Beceived  of  Don  Juan  Bijos 
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the  sum  of  $50  for  various  cases  of  liquor.  (Signed)  A.  Alva- 
rez &  Brothers. ' ' 

The  defense  introduced  in  evidence  three  certificates  from 
the  Treasurer  of  Porto  Rico  showing  that  the  mercantile  firm 
of  A.  Alvarez  &  Brothers  held  a  wholesale  liquor  license  dur- 
ing the  years  1911,  1912,  and  1913. 

AuGusTo  BuBONis  testified  for  the  defense  that  he  had 
a  matter  pending  with  Antolino  Luis,  of  Vieques;  that  he 
had  an  invoice  of  liquor  sold  some  two  years  before  which 
had  been  sold  to  (by?)  Eduardo  Pons  as  representative  ol 
B.  Pons  &  Company,  which  firm  having  gone  into  bankruptcy 
witness  acquired  its  liabilities  and  assets;  that  the  mercan- 
tile  house  of  witness  was  called  Bubonis,  Sosa  &  Company, 
but  that  the  same  had  dissolved  and  witness  alone  remained ; 
that  witness  acquired  the  said  account  amounting  to  $78  in 
liquors;  that  he  had  not  sold  said  account  to  A.  Alvan^z  & 
Brothers;  that  the  liquors  were  in  the  possession  of  Anto- 
lino Luis ;  that  he  first  drew  upon  the  latter  for  the  amount 
of  the  bill  through  the  bank  and  the  bank  returned  the  accoun  t 
with  a  letter  saying  that  they  had  written  Antolino  Luis  and 
that  the  latter  had  not  replied ;  that  afterwards  witness  him- 
self addressed  a  registered  letter  to  Antolino  Luis,  of  which 
witness  has  a  copy  and  to  which  he  received  no  reply;  that, 
one  day,  Serafin  Alvarez  passed  by  his  house  and  in  the  course 
of  conversation  told  witness  that  he  was  making  a  trip  over 
the  Island  and  witness  asked  him  if  he  were  going  to  Vieques, 
the  defendant  replying  in  the  aflSrmative;  that  thereupon 
witness  told  the  defendant  that  he  had  an  account  against 
Antolino  Luis  whom  he  did  not  know,  and  that  he  would 
give  the  same  to  the  defendant  for  collection  in  whatever 
way  the  defendant  might  deem  most  convenient,  and  he  gave 
the  defendant  a  letter  authorizing  him  to  collect  said  amount ; 
that  witness  acquired  the  account  from  Bubonis,  Sosa  &  Com- 
pany as  liquidator  of  that  firm  upon  its  dissolution;  that 
witness  did  not  transfer  the  liquor  to  A.  Alvarez  &  Brothers, 
but  only  gave  the  letter  to  Serafin  Alvarez  in  order  that  he 
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might  collect  the  bill  for  said  liquors  from  Antolino  Luis; 
that  Serafin  Alvarez  was  the  agent  (mandatario)  of  witness; 
that  witness  did  not  direct  Alvarez  to  sell  the  said  liquors 
without  a  license;  that  witness  is  a  wholesale  liquor  dealer 
and  in  1911  was  a  wholesale  liquor  dealer  and  also  in  1912 
and  '13;  that  witness  sold  liquors  throughout  the  Island  of 
Porto  Rico  and  was  authorized  to  sell  rum,  anis,  wines,  and 
liquors;  that  witness  gave  the  defendant  the  account  to  col- 
lect; that  witness  gave  the  defendant  a  letter  authorizing 
him  to  make  the  collection  because  some  time  had  passed  since 
the  sale  of  the  liquors  and  witness  in  fact  did  not  kno\^ 
whether  they  existed  or  did  not  exist;  that  the  authority 
conferred  by  witness  upon  the  defendant  for  the  sale  of  said 
liquors  was  nothing  more  than  the  collection  of  the  account 
or  that  the  defendant  should  see  what  he  could  do ;  that  after- 
wards the  defendant  told  him  that  he  had  collected  $50  for 
the  liquors;  that  he  had  sold  them  and  turned  over  to  wit- 
ness the  money. 

There  is  not  a  scintilla  of  evidence  in  the  whole  record 
to  indicate  that  the  defendant,  Serafin  Alvarez,  was  or  ever 
had  been  the  owner  in  whole  or  in  part  of  the  twenty  cases 
of  liquor,  or  otherwise  had  any  personal  interest  whatsoever 
therein,  or  that  he  had  acted  for  himself  in  making  the  sale, 
or  that  he  had  any  financial  interest  whatsoever  in  the  trans- 
action. It  seems  reasonably  clear  that  he  acted  as  the  agent 
of  Pons  or  Bubonis  pursuant  to  the  instructions  of  the  latter, 
and  for  some  unexplained  reason — possibly  from  force  of 
habit — gave  a  receipt  in  the  name  of  A.  Alvarez  &  Brothers. 
But  it  is  wholly  immaterial  whether  he  acted  as  agent  of 
Pons  or  Bubonis,  or  as  agent  or  as  member  of  the  firm  of 
A.  Alvarez  &  Brothers.  In  either  case  his  principal  was  pro- 
vided with  a  proper  wholesale  license,  to  the  shelter  of  which 
he  is  entitled.  When  in  a  case  like  the  present  the  agency  is 
in  bona  fide  subordination  to  the  principal,  the  principal's 
license  protects  the  agent.  2  Wharton  Criminal  Law,  11th 
ed.,  1976;  City  of  Emporia  v.  Becker,  12  L.  R.  A.  (new  series), 
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946,  and  cases  cited  in  case  note ;  French  v.  Toledo,  25  L.  R.  A. 
(new  series),  748;  State  v.  Bosenbaum,  15  L.  R.  A.  (new 
series),  288. 

The  evidence,  therefore,  from  whatever  point  of  view  it 
be  regarded,  is  wholly  insufficient  to  support  the  judgment. 
The  latter  should  be  reversed  and  the  case  dismissed. 

Judgment  reversed  and  defendant  acquitted. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro  and 
Aldrey  concurred. 


The  People,  Plaintiff- and  Respondent,  v.  Alvarez, 

Defendant  and  Appellant. 

Appeal  from  the  District  Court  of  Humacao  in  a  Prosecution 
for  Violation  of  the  Internal  Revenue  Law. 

No.  679.— Decided  June  27,  1914. 

The  judgment  appealed  from  is  reversed  on  the  grounds  set  out  in  the  opinion 
delivered  in  the  case  of  The  People  v.  AlvareSf  decided  June  27,  1914. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  E.  Foote,  fiscal,  for  The  People. 

Mr.  Adrian  Agosto  for  the  appellant. 

Mb.  Chief  Justice  Hebnandez  delivered  the  opinion  of 
the  court. 

This  action  originated  in  the  Municipal  Court  of  Viequez 
and  after  a  trial  de  novo  on  appeal  to  the  District  Court  of 
Humacao,  judgment  was  rendered  as  follows: 

''On  this  15th  day  of  November,  1913,  the  day  set  for  the  trial 
of  this  case.  The  People  of  Porto  Rico  appeared  by  its  fiscal  and  the 
accused  appeared  in  person  and  by  his  attorney,  Adri&n  Agosto. 
Upon  being  arraigned  the  accused  pleaded  not  guilty.  After  hearing 
the  evidence  and  the  arguments  of  the  parties  the  court  finds  the 
accused  guilty  of  the  offense  of  violating  the  Internal  Revenue  Law 
and  sentences  him  to  pay  a  fine  of  one  hundred  dollars,  or  in  default 
thereof,  to  one  month  in  jail,  with  the  costs.'' 
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From  that  judgment  the  accused  appealed  to  this  court. 

The  complaint,  which  is  entitled  ^^The  People  of  Porto 
Rico  V.  A.  Alvarez  S  Brothers  of  Scm  Juan,'*  charges  Sera- 
fin  Alvarez,  a  member  of  the  mercantile  firm  of  A.  Alvarez 
&  Brothers  of  San  Juan,  with  having  sold  seventeen  cases 
of  rum  of  different  brands  and  one  case  of  aniseed '  cordial 
without  having  the  proper  wholesale  license  for  the  sale  of 
the  said  liquors,  thereby  violating  section  18  of  the  Excise 
Tax  Law  of  Porto  Eico  of  1911. 

To-day,  June  27,  we  have  decided  appeal  No.  674,  which 
was  another  cas^  appealed  by  Serafin  Alvarez  from  a  judg- 
ment of  the  District  Court  of  Humacao  rendered  on  the  same 
date,  November  15,  1913,  convicting  him  also  of  violating 
the  Internal  Eevenue  Law. 

The  only  difference  between  the  two  cases  is  that  the  pres- 
ent one  is  for  the  sale  of  seventeen  cases  of  rum  and  one  case 
of  aniseed  cordial  and  the  other  for  the  sale  of  two  cases  of 
wine. 

The  evidence  was  .the  same  in  both  cases,  the  parties  hav- 
ing agreed  to  introduce  evidence  in  one  case  only  and  to  sub- 
mit the  other  for  the  decision  of  the  court  on  the  merits  of  the 
same  evidence. 

The  errors  assigned  in  support  of  the  reversal  of  the  judg- 
ments appealed  from  are  the  same  in  both  cases,  and  after 
examining  two  of  the  said  errors  in  case  No.  674,  deeming  it 
unnecessary  to  examine  the  other  assignments,  we  reach  the 
conclusion  that  the  evidence  was  insufficient  to  support  the 
judgment  appealed  from. 

The  same  findings  of  fact  and  conclusions  of  law  set  out 
in  the  opinion  delivered  in  deciding  case  No.  674  are  appli- 
cable to  this  case  and  in  view  of  the  reasons  therein  stated, 
which  are  considered  reproduced  here,  the  judgment  appealed 
from  should  be  reversed; 

Judgment  reversed  and  defendant  acquitted. 

Justices  Wolf,  del  Toro,  Aldrey  and  Hutchison  concurred. 
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Malpica,  Appellant,  v.  The  Rbgistbab  of  Pbopebty, 

Respondent. 

Appeal  from  a  Decision  of  the  Registrar  of  Property  of  San 
Juan,  Section  1,  Refusing  Admission  to  Record  of  a  Deed 
of  Sale. 

No.  183.— Decided  June  27,  1914. 

Record  op  Title — Property  Situated  in  Two  Districts. — When  a  property  is 

recorded  in  one  district  and  later  is  found  to  lie  in  two  different  municipal 

districts,  it  is  not  necessary  to  make  a  previous  record  in  favor  of  the  vendor 

in  the  second  municipal  district. 
Id.— Statement  op  Purchaser. — The  bare  statement  of  the  purchaser  as  to  the 

portions  lying  in  the  different  municipal  districts  is  not  sufficient   for   the 

admission  of  the  title  to  record. 
Id.— Curable  Depect — Description  op  Property. — The  boundaries  and  area  of 

a  property  are  requisites  which  should  be  shown  in  the  registry  of  property, 

and  the  lack  thereof  constitutes  a  curable  defect. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jose  G.  Torres  for  the  appellant. 

Mr.  Jose  S.  Belaval,  the  registrar,  did  not  appear. 

Mb.  Justice  Aldbey  delivered  the  opinion  of  the  court. 

The  Spanish  Government  had  recorded  in  the  Registry 
of  Property  of  Sai^  Juan  a  property  containing  400  cuerdas 
of  land  situated  in  the  district  of  Loiza,  ward  of  Canovanas, 
which  property  was  purchased  at  public  auction  by  Javier 
Zequeira  who  conveyed  his  rights  to  Eugenic  Malpica.  Con- 
sequently, on  December  18,  1885,  the  Spanish  Government 
executed  a  deed  of  sale  to  Malpica,  setting  out  in  the  deed 
that  from  a  survey  of  the  property  by  the  Inspector  of  For- 
ests, after  summoning  the  adjoining  owners,  it  resulted  that 
ite  property  contained  419  cuerdas  and  4.522  varas,  instead 
of  400  cuerdas,  thereby  increasing  the  price  to  the  extent  of 
the  difference ;  that  the  property  was  situated  in  the  district 
of  Loiza,  ward  of  Canovanas,  and  district  of  Rio  Grande, 
ward  of  Cienega  Alta,  but  that  as  the  dividing  lines  of  the 
districts  were  not  well  defined  it  was  impossible  to  determine 
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the  portion  of  land  lying  in  each  district  although  the  portion 
lying  in  the  district  of  Loiza  was  much  greater  than  the  other. 
The  said  instrument  being  presented  now  in  the  Registry 
of  Property  of  San  Juan  for  admission  to  record,  accompa- 
nied by  a  document  signed  by  the  attorney  for  Malpica  in 
which  he  states  that  of  the  419  cuerdas  purchased  by  his  cli- 
ent 210  are  in  the  district  of  Loiza,  ward  of  Canovanas,  and 
209  in  the  district  of  Rio  Grande,  ward  of  Cienega  Alta,  the 
registrar  admitted  the  same  to  record  in  the  manner  appear- 
ing in  the  following  decision  from  which  the  present  admin- 
istrative appeal  was  taken: 

*'The  foregoing  document  is  recorded  on  folio  225,  volume  1  of 
Loiza,  property  number  43,  record  number  2,  except  as  to  the  inde- 
terminate portion  of  the  said  property  said  to  be  situated  in  Rio 
Grande,  the  admission  to  record  of  which  is  refused  because  it  does 
not  appear  recorded  in  the  name  of  the  Government.  After  con- 
sidering other  documents  presented,  a  cautionary  notice  has  been 
entered  for  the  legal  period  on  said  record  number  2  with  the  curable 
defect  that  the  portion  situated  in  each  municipal  district  is  not  de- 
scribed.    San  Juan,  P.   R.,  March  19,  1914.'' 

For  the  better  decision  of  the  appeal  we  asked  the  regis- 
trar to  send  up  a  Uteral  copy  of  the  entry  to  which  the  fore- 
going decision  refers.  The  certified  copy  received  states, 
among  other  things,  that  the  second  record  of  property  num- 
ber 43,  which  appears  on  folio  25,  over,  of  volume  1  of  Laiza, 
reads  as  follows: 

''2.  Rural.  Land  in  the  ward  of  Canovanas  of  the  district  of 
Loiza,  the  description  and  unencumbered  condition  of  which  is  shown 
in  the  foregoing  entry  of  record,  the  description  being  the  same  as 
that  contained  in  the  title  deed  presented  although  it  is  described 
anew  in  the  latter.    •    •    •. 

'^  Therefore,  and  seeing  that  the  indeterminate  portion  of  this 
property  said  to  be  situated  in  Rfo  Grande  does  not  appear  to  be 
recorded  in  the  name  of  the  State,  I  refuse  to  record  the  said  por- 
tion and  make  an  entry  of  the  possession  in  favor  of  Eugenie  Malpica 
of  the  property  under  this  number  by  title  of  purchase  under  fhe 
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said  conditions,  calling  attention  to  the  curable  defect  that  the  por- 
tion situated  in  each  municipal  district  is  not  described    *    *     *.'' 

From  the  foregoing  it  results  that  the  property  was  re- 
corded in  the  nanae  of  the  vendor  as  being  all  within  one  muni- 
cipal district  and  that  it  was  ascertained  by  the  survey  made 
by  the  Inspector  of  Forests  that  a  part  of  the  property  was 
situated  in  Loiza  and  another  part  in  Eio  Grande  although 
the  respective  portions  could  not  be  determined.  Therefore, 
as  the  vendor  had  his  right  recorded  it  cannot  be  maintained 
that  if  the  part  lying  in  the  district  of  Eio  Q-rande  had  to 
be  recorded  it  would  be  necessary  that  it  be  first  recorded  in 
the  books  of  the  said  municipal  district  in  the  name  of  the 
Spanish  Government  although,  as  a  matter  of  fact,  it  could 
not  be  recorded  in  favor  of  the  purchaser  in  this  case,  because 
as  the  said  survey  did  not  show  the  exact  portion  situated  in 
Bio  Grande  the  registrar  would  not  have  sufficient  data  for 
admitting  it  to  record,  inasmuch  as  the  uncorroborated  state- 
ment of  the  purchaser  to  the  effect  that  209  ouerdds  were 
situated  in  the  said  municipal  district  is  not  sufficient  to  deter- 
mine that  fact  in  view  of  the  relation  between  the  said  fact 
and  the  location  of  the  boundary  lines  of  the  different  muni- 
cipalities. 

And  as  to  the  curable  defect  pointed  out  in  the  record  made 
in  the  books  of  Loiza,  namely,  that  the  part  situated  in  each 
municipal  district  was  not  described,  we  are  of  the  opinion 
that  the  registrar  was  right  on  that  point  inasmuch  as  the 
boundaries  and  the  area  are  requisites  which  should  be  shown 
in  the  records  of  properties. 

The  decision  appealed  from  should  be  affirmed. 

Affirmed. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro  and 
Hutchison  concurred. 
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Fbbybe,  Plaintiff  and  Appellant,  v.  Cabassa  bt  al.. 

Defendants  and  Respondents. 

Appeal  from  the  District  Court  of  Mayagftez  in  an  Action 

on  Promissory  Notes. 

No.  1141.— Decided  June  27,  1914. 

Evidence — CJontbadictoby  Evidenoe — Finding  op  Tbial  Court. — ^When  the  eri- 
dence  is  contradictory  the  weight  of  preponderance  given  thereto  by  the  trial 
court  \^ill  not  be  reversed  on  appeal  unless  there  exist  s^iecial  reasons  therefor. 

Id. — PaOMisaoBT  Note — Gekuikekess  or  Sionatube — Transcript  op  Bscord — 
Finding  of  Trul  Court. — When  the  evidence  is  contradictory  as  to  the 
genuineness  of  the  signatures  to  various  promissory  notes  the  weight  given 
thereto  by  the  trial  court  after  making  a  comparison  of  the  signatures  at- 
tacked with  other  original  documents  containing  the  genuine  signatures  of 
the  party  cannot  be  reviewed  by  this  court  when  the  original  documents 
which  served  as  a  basis  for  the  comparison  are  not  included  in  the  transcript 
of  the  record,  it  not  being  suificient  to  include  typewritten  copies  of  said 
documents  in  the  statement  of  the  case. 

BriEP  of  Respondent — Appearance. — It  is  bad  practice  on  the  part  of  the  attor- 
ney for  the  respondent  not  to  file  a  brief  and  only  to  appear  at  the  hearing 
to  argue  orally. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pascasio  Fajardo  and  E.  Ramirez  Nodal  for  the 
appellant. 

Mr.  Francisco  Parra  Capo  for  Bosaura  Cabassa. 

Mb.  Justice  Wolf  delivered  the  opinion  of  the  court. 

This  was  a  suit  against  Bosaura  Cabassa  in  conjunction 
with  her  husband  Alfredo  Bravo  Gonzalez.  The  complaint 
alleged  that  Bosaura  Cabassa,  in  conjunction  with  her  hus- 
band, signed  four  joint  and  several  promissory  notes  amount- 
ing to  the  sum  of  $1,000.  These  four  individual  notes  are 
duly  described  in  the  complaint  and  copies  of  the  four  notes 
accompanied  the  same.  The  defendant,  Bosaura  •  Cabassa, 
answered  and  denied  having  signed  any  of  the  notes.  In 
separate  paragraphs  she  denied  the  signing  of  each  one  of 
the  notes. 

On  February  26,  1914,  the  district  court  rendered  judg- 
ment against  the  complainant  on  the  ground  that  none  of  the 
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signatures  of  the  defendant  to  any  of  the  obligations  referred 
to  in  the  complaint  had  been  placed  there  by  the  defendant 
fiosanra  Cabassa. 

The  appellant  asks  a  reversal  of  this  judgment  on  the 
ground  that  the  preponderance  of  the  proof  was  strongly  in 
favor  of  the  complainant.  He  maintains  that  not  only  the 
appellant  swore  to  the  signatures  of  the  defendant  but  that 
also  the  notary  before  whom  the  documents  were  executed 
gave  evidence  tending  to  show  that  the  affidavits  accompany- 
ing the  documents  were  signed  by  Alfredo  Bravo  and  Bosaura 
Cabassa  before  such  notary.  The  defendant,  on  the  other 
hand,  absolutely  denied  her  signature.  Experts  on  both  sides 
were  presented  and  a  great  conflict  of  proof  arose.  We  think 
we  should  be  compelled  to  affirm  this  judgment  solely  on 
the  ground  of  the  conflict  of  the  proof,  but  there  is  a  special 
ground  for  the  affirmance  of  the  judgment  in  this  case. 

The  attorney  of  the  respondents  filed  no  brief  but  at  the 
hearing  he  drew  the  attention  of  the  court  to  the  fact  that 
the  judge  below  in  rendering  judgment  on  the  ground  that  the 
signatures  were  false,  arrived  at  such  conclusion  partially  by 
comparison  of  the  signatures  of  the  documents  sued  on  with 
other  documents  admitted  to  be  genuine,  and  that  the  type- 
written copies  of  such  documents  which  were  found  in  the 
statement  of  the  case  did  not,  of  course,  show  the  signatures 
as  written.  This  is  substantially  an  averment  that  this  court 
in  considering  the  facts  cannot  be  placed  in  the  same  position 
as  that  held  by  the  trial  court.  If  we  were  attempting  to 
weigh  the  conflict  in  the  statements  of  the  experts  we  ought 
to  have  the  signatures  before  us  as  written  in  order  to  form 
an  estimate  of  where  the  truth  lies.  We  are  utterly  unable 
to  weigh  the  truth  in  this  case  by  reason  of  the  lack  of  the 
original  documents. 

We  shall  not  conclude  this  opinion,  however,  without  draw- 
ing attention  to  the  lamentable  practice  of  some  of  the  attor- 
neys of  this  court  in  not  filing  briefs.  No  matter  how  simple 
the  case  is,  or  how  simple  the  point,  the  court  needs  and  de- 
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sires  the  written  suggestions  of  counsel.  It  frequently  hap- 
pens that  the  individual  judges  cannot  give  due  considera- 
tion to  a  case  until  a  few  weeks  after  it  is  heard,  and  then 
the  memory  of  what  counsel  has  said  will  frequently  remain 
dim  until  freshened  up  by  the  written  arguments.  We  think 
that  an  attorney  who  indulges  in  this  practice  is  not  aiding 
the  CQurt  as  he  should. 

Because  of  the  conflict  in  the  proof  and  the  failure  of  the 
record  to  bring  up  all  the  proof  laid  before  the  trial  judge, 
the  judgment  must  be  affirmed. 

Affirmed, 

Chief  Justice  Hernandez  and  Justices  del  Toro  and  Aldrey 
concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
case. 

A  motion  for  reconsideration  was  made  and  overruled  on 
July  13,  1914. 


Alooveb,  Appellant,  v.  The  Registbab  op  Pbopbbty, 

Respondent. 

Appeal  from  a  Decision  of  the  Registrar  of  Property  of 
Arecibo  Denying  Admission  to  Record  of  a  Usufructuary 
Estate. 

No.  190.~Decided  June  27,  1914. 

Beoord  of  Title — Usufructuary  Heir — ^Liquidation  of  Conjugal  Pabtnjsr- 
SHiP. — ^When,  as  in  the  case  at  bar,  a  property  appears  recorded  in  the  regis- 
try of  property  as  the  private  property  of  the  deceased  spouse,  his  widow 
need  only  prove  his  death  and  her  character  as  usufructuary  heir  to  the  said 
house  in  order  to  record  in  her  favor  the  usufructuary  right  thereto,  and  the 
liquidation  of  the  conjugal  partnership  between  her  and  her  husband  and 
the  partition  of  the  estate  oi^  the  deceased  spouse  are  not  necessary.  Neither 
does  the  fact  that  in  the  record  of  the  death  of  her  husband  it  is  stated 
that  he  had  been  married  before  affect  the  recording  of  the  property. 

The  facts  are  stated  in  the  opinion. 

Mr.  Manuel  Paz  TJrdaz  for  the  appellant. 
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Mr.  Jose  Marcial  Lopez,  the  registrar,  did  not  appear. 

Mr.  Chief  Justice  Hernandez  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  decision  of  the  Registrar  of  Prop- 
erty of  Arecibo  denying  admission  to  record  of  deed  number 
453  executed  in  the  said  city  on  December  19,  1911,  by  Anto- 
nio Alcover  Ferra  as  attorney  in  fact  of  Margarita  Ferra 
Fontanet,  widow  of  Pedro  Antonio  Piza  Bisbal,  closing  up 
the  liquidation  of  the  conjugal  partnership  composed  of  her- 
self and  Piza  Bisbal  and  declaring  the  property  inherited 
by  her.  The  said  deed  was  presented  in  the  registry  of  prop- 
erty for  the  purpose  of  recording  the  usufructuary  interest 
of  Margarita  Ferra  y  Fontanet  in  a  house  belonging  to  her 
deceased  husband,  said  house  being  No.  7  General  Pavia 
Street,  formerly  La  Cruz  Street,  in  the  Monserrate  ward 
of  the  city  of  Arecibo. 

The  decision  appealed  from  reads  as  follows: 

**  Admission  to  record  of  this  deed  is  denied  so  far  as  regards  the- 
urban  property  referred  to  in  the  foregoing  note  of  presentation, 
for  the  following  legal  reasons:  1.  Because  the  testator,  Pedro  An- 
tonio Piza  Bisbal,  having  appointed  Bartolome  Sampol,  or,  on  his- 
failure,  Gaspar  Borras  y  Ferrer,  to  appraise  and  settle  up  his  estate, 
only  one  of  them  can  liquidate  the  conjugal  partnerships  which  ex- 
isted between  the  testator  and  his  two  wives,  Magdalena  Ferra  y 
Alberti  and  Margarita  Ferra  y  Fontanet,  with  the  intervention  of 
the  latter  and  others  interested  in  the  estate,  this  being  an  indis- 
pensable prerequisite  in  order  to  determine  the  actual  estate  subject 
to  distribution.  2.  Because  the  liquidation  of  the  conjugal  partner- 
ship made  by  the  said  inheriting  widow,  Margarita  Ferra  y  Fontanet, 
of  a  portion  of  the  estate  of  the  deceased  and  the  appropriation  of 
property  to  herself  without  first  liquidating  the  first  conjugal  part- 
nership, is  ineffective  for  the  purpose  of  obtaining  the  admission  to 
record  of  the  usufructuary  interest,  inasmuch  as  it  is  not  a  simple 
description  of  the  property  subject  to  said  usufruct,  but  an  express 
and  specific  appropriation  which  can  only  be  made  in  the  general 
partition  of  the  estate.  3.  Because  even  supposing  that  the  inherit- 
ing widow  had  the  right  to  make  said  liquidation  without  the  inter- 
vention of  the  testamentary  partitioner  and  others  interested  in  the 
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estate  and  without  previously  liquidating  the  first  conjugal  partner- 
ship, the  power  of  attorney  given  to  Antonio  Alcover  y  Perra  con- 
tains no  specific  authority  to  represent  her  in  such  liquidation,  these 
reasons  being  based  on  section  1024  of  the  Civil  Code  and  the  deci- 
sions of  the  General  Directorate  of  Registries  of  Spain  of  September 
9  and  November  19,  1895 ;  March  14,  1903 ;  February  26  and  May 
25,  1906;  September  11,  1907,  and  June  21,  1906.  And  these  de- 
fects  being  incurable,  in  compliance  with  the  provisions  of  section  7 
of  the  Act  of  March  1,  1902,  a  cautionary  notice  was  entered,  to 
remain  in  force  for  the  legal  period  of  120  days  from  the  date  of 
its  entry,  on  page  44  of  volume  17  of  this  municipality  of  Arecibo, 
property  No.  10,  triplicate,  entry  letter  C.  Arecibo,  April  25,  1914. 
Jose  Marcial  Lopez,  Registrar." 

In  addition  to  the  said  deed  the  Registrar  of  Arecibo  in 
denying  the  admission  to  record  had  before  him  the  follow- 
ing documents:  (a)  A  certificate  of  the  registration  of  the 
death  of  Pedro  Antonio  Piza  Bisbal  which  occurred  on  Janu- 
ary 5,  1911,  in  the  city  of  Soller,  Province  of  Las  Baleares, 
Spain;  (&)  a  copy  of  the  will  executed  by  Pisa  y  Bisbal  in 
the  said  city  of  Soller  on  June  28,  1910;  (c)  a  copy  of  the 
power  of  attorney  executed  on  February  3,  1911,  in  the  said 
city  of  Soller  by  Margarita  Ferra  y  Fontanet,  widow  of  Pedro 
Antonio  Piza  Bisbal,  in  favor  of  Antonio  Alcover  Ferra. 

Besides  the  date  and  circumstances  surrounding  the  death 
of  Pedro  Antonio  Piza  y  Bisbal,  document  a  states,  among 
other  things,  that  his  first  wife,  Magdalena  Ferra  y  Alberti, 
had  left  him  a  widower  without  issue  and  that  at  the  time 
of  his  death  he  was  married  to  Margarita  Ferra  y  Fontanet 
and  that  they  had  no  issue. 

In  document  b  testator  Piza  y  Bisbal  declared  that  he  had 
no  heirs  at  law  and  after  designating  some  legacies  he  named 
his  wife,  Margarita  F^rra  y  Fontanet,  as  the  universal  usu- 
fructuary heir  to  the  residue  of  all  his  property  and  rights, 
both  present  and  future,  without  bond  or  inventory,  while  she 
remained  a  widow,  with  power  to  sell,  encumber  and  alienate 
any  portion  of  his  estate  if  in  her  discretion  she  should  deem 
it  necessary  for  her  support.    He  named  other  absolute  and 
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usufructuary  heirs  to  be  effective  after  the  extinguishment 
of  said  usufructuary  estate  and  appointed  Bartolome  Sam- 
pol,  or,  on  his  failure,  Q-aspar  Borras  y  Ferrer,  with  ample 
powers  as  partitioners  of  his  estate. 

By  document  c  Margarita  Ferra  y  Fontanet,  resident  of 
SoUer,  after  reciting  that  her  husband,  Pedro  Antonio  Piza 
y  Bisbal,  had  died  leaving  a  will  in  which  he  named  her  as 
his  universal  usufructuary  heir,  without  bond  or  inventory, 
with  power  to  sell,  encumber  and  alienate  any  part  of  the 
estate  at  her  sound  discretion,  stated  ^^that  in  such  capacity 
she  confers  full  power  upon  Antonio  Alcover  Ferra  in  order 
that,  in  representation  of  the  wishes,  acts  and  rights  of  his 
principal  in  Porto  Eico,  he  may  manage  her  property  of  what- 
ever kind  which  she  may  now  or  hereafter  possess  and  receive 
its  proceeds,  rents  and  interest,  pay  charges  thereon,  lease, 
rent  or  employ  the  same  for  partnership  purposes  and  evict 
tenants  and  lessees.  He  may.  adjust  accounts  with  those  re- 
quired to  render  the  same  and  receive  the  resulting  balances. 
He  may  demand  and  collect  amounts  due  to  the  Succession 
of  Pedro  Antonio  Piza  Bisbal,  giving  receipts  and  acquit- 
tances and  cancelling  mortgages  or  other  liens  on  the  prop- 
erties of  debtors  or  bondsmen.  He  may  assign,  sell,  exchange 
and  alienate  generally,  by  any  kind  of  title,  all  property  and 
rights  at  such  prices  and  under  such  agreements  and  terms 
as  he  may  deem  best,  and  particularly  the  rights  and  inter- 
ests which  the  said  succession  has  or  may  have  in  the  part- 
nership of  Piza  &  Company,  Limited,  of  Arecibo.  He  may 
take  charge  of,  liquidate  and  dissolve  the  said  partnership 
and  any  others,  accepting  the  property  which  for  any  reason 
may  be  adjudicated  to  them.  He  may  extend  the  said  part- 
nership or  others  as  he  sees  fit,  or  reorganize  them  on  the 
capitalization,  conditions  and  for  such  time  as  he  may  deem 
proper.  He  may  make  all  kinds  of  compromises  and  agree- 
ments. He  may  attend  board  meetings,  vote  for  or  against 
any  resolution  of  the  majorities  and  object  to  or  appeal  from 
them  in  proper  form.    He  may  execute  and  sign  deeds  or 
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other  documents  and  represent  the  rights  and  interests  of 
his  principal  without  limitation.  For  these  purposes,  if  he 
consider  it  necessary,  he  may  appear  before  any  court,  au- 
thority, corporation  or  official  in  demand  of  justice. ' ' 

Acting  under  the  said  power  of  attorney,  on  December  19, 
1911,  as  the  attorney  in  fact  of  Margarita  Ferra  y  Fontanel 
only  and  without  the  intervention  of  a  partitioner  or  of  any 
other  person,  Antonio  Alcover  Ferra  executed  deed  No.  453 
in  which,  after  enumerating  the  property  left  by  Pedro  Anto- 
nio Piza  Bisbal  in  this  Island  at  his  death  and  stating  what 
part  thereof  was  acquired  while  he  was  single  and  what  part 
during  the  conjugal  partnership,  the  total  value  of  which 
was  $8,368.18,  he  designated  the  amount  corresponding  to 
each  spouse  without  making  any  allotment  and  accepted 
for  his  principal  the  inheritance  left  her  by  the  deceased 
spouse,  concluding  by  stating,  among  other  things,  that  the 
two  houses  acquired  by  the  testator  while  single,  one  being 
No.  7  on  the  south  side  of  General  Pavia  Street,  formerly 
La  Cruz  Street,  ward  of  Monserrate,  Arecibo,  referred  to 
in  the  decision  appealed  from,  should  be  recorded  in  the  Eeg- 
istry  of  Property  of  Arecibo  under  title  of  testate  inheritance 
in  usufruct  on  the  resolutory  condition  imposed  by  the  tes- 
tator. 

In  view  of  said  documents  a,  b,  c,  and  that  of  December 
18,  1911,  which  were  presented  with  the  sole  object  of  secur- 
ing the  admission  to  record  in  the  name  of  Margarita  Ferra 
y  Fontanet  of  the  usufructuary  interest  in  the  said  house  of 
her  deceased  husband,  we  are  of  the  opinion  that  the  Regis- 
trar of  Property  of  Arecibo  should  have  entered  the  record 
solicited  instead  of  denying  it. 

As  to  the  house  in  question,  it  was  stated  in  deed  No.  453 
*^that  it  was  acquired  by  the  deceased,  Pedro  Antonio  Piza 
Bisbal,  while  he  was  single  in  payment  of  a  mortgage  credit 
in  an  executory  action  which  he  brought  in  the  Court  of  First 
Instance  of  Arecibo  against  Francisco  Antonio  Maltes  Ome- 
des,.as  is  shown  by  the  decree  of  June  8,  1886,  rendered  by 
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Judge  Enrique  Diaz  y  Guijarro  and  entered  by  Clerk  Osvaldo 
Alfonzo  Banza,  said  document  being  recorded  on  page  109, 
over,  of  volume  1  of  Arecibo,  property  No.  10,  duplicate,  rec- 
ord 8th/' 

In  view  of  the  foregoing  averment  which  is  not  contra- 
dicted by  the  registra^r — that  is  to  say,  it  being  admitted  that 
the  urban  property  in  question  is  recorded  in  the  Eegistry  of 
Property  of  Arecibo  as  the  private  property  of  Pedro  Anto- 
nio Piza  Bisbal— the  widow,  Margarita  Ferra  y  Fontanet, 
is  only  required  to  prove  the  death  of  Piza  Bisbal  and  her 
character  of  usufructuary  heir  to  his  estate  to  secure  the 
admission  to  record  in  her  favor  of  the  right  of  usufruct  in 
house  No.  7  of  General  Pavia  Street  of  Arecibo.  These  facts 
have  been  fully  proven  by  presenting  to  the  registrar  the  cer- 
tificate of  the  death  of  Piza  Bisbal  and  the  will  executed  by 
him.  Neither  the  liquidation  of  the  conjugal  partnership  that 
existed  between  Margarita  Ferra  y  Fontanet  and  Pedro  Anto- 
nio Piza  y  Bisbal  nor  the  partition  of  the  estate  left  by  Pisa 
Bisbal  was  necessary  for  the  recording.  Estate  of  Ddvila 
V.  The  Registrar,  15  P.  E.  E.,  652;  Quinones  v.  The  Regis- 
trar, 16  P.  E.  E.,  15 ;  Rios  v.  The  Registrar,  19  P.  E.  E.,  708. 

The  usufructuary  interest  whose  record  is  sought  is  not 
derived  from  deed  No.  453  for  the  liquidation  of  the  conju- 
gal partnership  and  declaration  of  inheritance,  for,  as  its 
text  shows,  the  said  instrument  contains  no  express  and  spe- 
cific allotment  of  property  to  Margarita  Ferra  y  Fontanet; 
but  it  is  derived  from  the  will  executed  by  Pedro  Antonio 
Piza  Bisbal,  and  therefore,  even  supposing  that  the  defects 
found  by  the  registrar  exist  in  the  said  deed,  such  defects 
would  never  affect  the  usufructuary  right  in  question  nor, 
therefore,  prevent  the  recording  of  the  same  in  the  registry. 
Nor  does  the  fact  that  the  certificate  of  the  death  of  Pedro 
Antonio  Piza  y  Bisbal  shows  that  he  had  been  married  first 
tc  Magdalena  Ferra  y  Alberti  prevent  its  admission  to  rec- 
ord, for  her  rights,  whatever  they  may  be  in  connection  with 
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the  estate  of  Pedro  Antonio  Piza  y  Bisbal,  may  be  asserted 
when,  where  and  in  the  manner  deemed  convenient. 

And  the  authority  of  Antonio  Alcover  Ferra  to  endeavor 
to  secure  admission  to  record  of  the  usufructuary  right  in  the 
name  of  his  principal,  cannot  be  questioned  in  yiew  of  the 
terms  of  the  power  of  attorney. 

The  decision  appealed  from  is  reversed  and  it  is  ordered 
that  the  record  solicited  be  granted. 

Reversed, 

Justices  Wolf,  del  Toro,  Aldrey  and  Hutchison  concurred. 


Hau,  Appellant,  v.  The  Eegistbab  of  Pbopebty,  Eespondent. 

Appeal  from  a  Decision  of  the  Eegistrar  of  Property  of  San 
Juan,  Section  2,  Denying  Admission  to  Record  of  a  Con- 
tract of  Sale. 

No.  191.— Decided  June  27,  1914. 

Record  of  Title — Attachment — Prohibition  to  Alienate — Sale  of  Property 
Prior  to  Attachment. — The  entry  in  the  registry  of  property  of  a  writ  of 
attachment  and  prohibition  to  alienate  decreed  by  a  court  to  secure  the 
effectiveness  of  judgment  does  not  prevent  the  recording  of  the  sale  of  the 
property  attached  made  in  a  public  instrument  executed  prior  to  said  attach- 
ment, although  said  instrument  is  presented  in  the  registry  of  property  after 
the  entry  of  the  attachment. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  H.  F.  Dottin  for  the  appellant. 

Mr.  Jose  Benedicto,  the  registrar,  appeared  by  brief 
pro  se. 

Mr.  Justice  Aldrey  delivered  the  opinion  of  the  court. 

By  a  public  deed  executed  before  Notary  Eugenio  Benitez 
Castano  in  the  city  of  San  Juan,  Porto  Eico,  on  April  17, 
1914,  Jose  Lozada  Aviles  and  his  wife,  Manuela  Mendez 
Torres,  sold  to  Oscar  Hau  Thomas  a  property  situated  in 
the  municipal  district  of  Vega  Alta  containing  34  cuerdas 
of  land,  of  which  only  20  cuerdas  were  recorded. 
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At  9.40  a.  m.  on  the  following  day,  April  18,  a  notice  of 
attachment  issued  by  the  Marshal  of  the  Municipal  Court 
of  Ve?a  Baja  on  the  day  before  was  presented  in  the  regis- 
try of  property  for  the  entry  of  the  writ  of  attachment  and 
prohibition  to  alienate .  which  the  Municipal  Court  of  Vega 
Baja  had  issued  against  Jose  Lozada  in  an  action  brought 
against  him  by  Candido  Mendez  to  secure  the  execution  of 
a  deed.  ^  few  days  later,  or  on  April  23,  the  aforesaid  deed 
of  sale,  which  had  been  executed  on  the  17th  of  the  same 
month,  was  presented  in  the  registry  of  property  for  admis- 
sion to  record. 

The  registrar  refused  to  admit  the  deed  to  record  for 
the  reason  set  forth  in  the  decision  from  which  the  present 
administrative  appeal  was  taken,  which  decision  reads  as 
follows : 

*'The  admission  to  record  of  the  foregoing  document  is  denied 
because  the  property  has  entered  against  it  a  notice  of  attachment 
to  secure  the  effectiveness  of  a  judgment  with  prohibition  to  alien- 
ate decreed  in  an  action  brought  by  Candido  Mendez  against  Jose 
Lozada  in  the  Municipal  Court  of  Vega  Baja.  Its  admission  to 
record  is  also  denied  as  to  14  cuerdas  because  they  are  not  recorded 
in  the  name  of  the  vendor.  A  cautionary  notice  in  favor  of  the 
purchaser  has  been  entered  for  the  period  fixed  by  law  on  folio  145 
of  volume  1  of  Vega  Alta,  property  number  26,  record  letter  B. 
San  Juan,  P.  R.,  May  7,  1914." 

The  only  question  raised  by  the  appellant  in  this  case  is 
that  the  registrar  should  not  have  refused  to  admit  the  prop- 
erty to  record  in  so  far  as  regards  the  20  cuerdas  which  are 
recorded  on  account  of  the  fact  that  when  the  deed  was  pre- 
sented in  the  registry  there  had  been  presented  therein  on 
the  day  after  the  execution  of  the  deed  of  sale  a  writ  of  altach- 
Kient  against  the  property  prohibiting  its  alienation.  Al- 
though the  registrar  in  his  brief  maintains  that  the  judgment 
relied  on  by  the  appellant,  which  judgment  was  rendered 
fey  this  court  in  the  case  of  La  Sociedad  Espanola  de  Auxilio 
^utuo  V.  Rossy,  17  P.  R  R.,  77,  is  not  applicable,  neverthe- 
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less  we  are  of  the  opinion  that  the  cases  are  parallel  and; 
therefore,  that  the  doctrine  laid  down  in  that  case  is  appli- 
cable to  the  present  appeal. 

In  the  case  cited,  when  Rossy  had  a  certain  property  re- 
corded in  the  name  of  the  sisters  MoUfuUeda  and  in  April, 
1907,  entered  of  record  the  writ  of  attachment  and  prohibi- 
tion to  alienate  which  he  had  obtained  in  an  action  against 
the  said  sisters,  they  had  sold  the  said  property  to  Jnana 
Eamos  a  year  before,  or  on  April  16,  1906,  and  when,  subse- 
quent to  the  attachment,  Juana  Ramos  presented  her,  title 
deed  in  the  registry,  which  deed,  as  stated,  was  made  to  her 
in  1906,  the  registrar  recorded  it  notwithstanding  the  notice 
of  attachment  and  prohibition  to  alienate,  and  also  recorded 
two  sales  which  she  had  made  of  portions  of  the  property  to 
other  persons.  When,  after  the  termination  of  the  action  in 
which  Rossy  had  obtained  the  attachment,  the  property  was 
advertised  for  sale  at  public  auction,  the  purchasers  brought 
an  action  to  prevent  the  sale  and  this  action  was  decided  in 
their  favor  and  the  decision  was  affirmed  by  .this  court.  In 
that  case,  among  other  things,  the  court  said : 

*'Had  the  estate  in  question  really  belonged  to  the  MoUfuUedas 
at  the  time  or  after  the  cautionary  notice  was  obtained  by  the  appel- 
lant, said  notice  would  have  produced  its  legal  effects;  but  when 
the  notice  was  entered  the  estate  no  longer  belonged  to  the  MoU- 
fulledas,  for  which  reason  it  was  wholly  ineffective. 

**The  appellant  cannot  be  considered  a  third  party,  nor  can  his 
case  be*  regulated  by  the  principles  governing  double  sales  of  realty. 
He  had,  and  has,  only  a  personal  action  against  the  Mollfulledas, 
and  not  a  real  action  against  the  estate  which  had  belonged  to  them. 
The  fact  of  the  cautionary  notice  cannot,  by  itself,  convert  a  per- 
sonal  'action  into  a  real  action. 

*'The  fact  that  the  estate  was  recorded  in  the  registry  in  favor 
of  the  Mollfulledas  and  immediately  thereafter  a  cautionary  notice 
was  entered  of  the  action  for  the  recovery  of  fees  brought  against 
them  by  the  appellant  cannot  destroy  nor  even  affect  the  rights  of 
the  plaintiffs  and  appellees  in  respect  to  said  estate,  rights  which 
were  acquired  by  virtue  of  a  purchase  and  sale  previously  effected 


Jul  V  7, 1914.]  Sue  'N  OF  OaCASITAS  V.  Sue  *N  OF  OeC ASITAS.  1 05 

and  confirmed  in  a  public  document,  even  if  said  purchase  and  sale 
had  not  been  recorded  in  the  registry  at  the  time  the  cautionary 
notice  was  entered." 

That  case  and  this  are  similar  and,  following  the  prin- 
ciples therein  laid  down,  we  must  say  now  that  the  appellant 
acquired  title  to  the  property  by  virtue  of  a  public  deed  of 
bargain  and  sale  executed  prior  to  the  presentation  in  the 
registry  of.  the  writ  of  attachment  and  prohibition  to  alien- 
ate and,  according  to  the  Civil  Code,  said  deed  is  effective 
against  third  parties  from  the  time  it  was  executed.  Although 
the  said  sale  was  not  recorded  in  the  registry  when  the  cau- 
tionary notice  of  attachment  and  prohibition  to  alienate  was 
entered,  the  latter  could  affect  only  conveyances  made  after 
the  entry  of  the  notice  of  attachment  in  the  registry. 

For  the  foregoing  reasons  the  decision  of  the  registrar 
should  be  reversed  as  to  the  denial  of  admission  to  record 
of  the  20  cuerdas  of  the  property  recorded  in  the  registry. 

Reversed. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro  and 
Hutchison  concurred. 


Succession  of  Obcasitas,  Plaintiff  and  Appellant,  v.  Suc- 
cession OF  Okcasitas,  Defendant  and  Eespondent. 

• 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in 
Proceedings  for  the  Liquidation  of  a  Commercial  Part- 
nership and  the  Partition  of  an  Hereditary  Estate. 

No.  1115.— Decided  July  7,  1914. 

LHJUIDATION  OF  COMMERCIAL  PARTNERSHIP — PARTITION  OF   HEREDITARY   ESTATE, — 

When  a  complaint  prays  for  a  judgment  ordering  the  liquidation  of  a  com- 
mercial partnership  and  the  partition  of  an  hereditary  estate  under  the  sup- 
position that  neither  of  these  acts  has  been  performed  and  the  evidence 
shows  that  both  have  been  done,  the  prayer  cannot  be  sustained. 
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Issue — Pleading — Complaint. — ^When  a  party  considers  a  certain  deed  detri- 
mental to  his  rights  and  wishes  to  attack  its  validity,  he  should  allege  in  the 
complaint  the  facts  constituting  such  detriment  and  attack  the  deed  in  the 
proper  manner  and  not  raise  the  issue  on  the  basis  of  the  non-existence  of 
the  said  instrument. 

Id. — Pleading — Complaint. — The  terms  of  the  issue  raised  in  the  complaint  can- 
not be  modified  by  materially  changing  the  allegations  on  which  the  action 
is  brought  and  raising  grounds  of  nullity  on  appeal  which  were  not  alleged 
in  the  complaint. 

The  facts  are  stated  in  the  opinion. 

Mr.  Rafael  Lopez  Landron  for  the  appellant. 

Messrs.  Bosch  &  Soto  for  the  respondent. 

Mr.  Chief  Justice  Hernandez  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  by  the  Succession  of  Jose  Ramon  Orca- 
sitas y  Ortiz  from  the  judgment  which  the  District  Court  of 
San  Juan,  Section  1,  rendered  on  November  25,  1913,  in  the 
above-entitled  case  dismissing  the  complaint  with  costs  against 
the  plaintiff. 

In  the  said  complaint  the  Succession  of  Jose  Ramon  Orca- 
sitas y  Ortiz  prays  for  a  judgment  with  two  pronouncements 
as  follows:  First,  that  the  mercantile  partnership  of  Orca- 
sitas &  Company  which  was  created  by  a  public  instrument 
of  February  22,  1877,  be  declared  in  liquidation  and  that  a 
receiver  be  appointed  to  liquidate  the  same  and  apportion 
the  assets  among  the  partners  in  accordance  with  the  Code 
of  Commerce,  or  that,  in  case  this  should  be  impossible,  the 
plaintiff  be  indemnified  in  the  sum  of  $25,000;  and,  second, 
that  the  court  order  a  partition  and  distribution  of  the  estate 
of  Casiano  Orcasitas  y  Ortiz,  deceased,  which  is  unliquidated 
and  in  the  possession  of  the  Succession  of  Jose  Orcasitas 
y  Ortiz,  also  deceased,  or  intermixed  with  the  property  of 
the  latter. 

In  support  of  the  first  pronouncement  the  plaintiff  alleges 
that  on  February  22,  1877,  the  brothers  Jose  and  Casiano 
Orcasitas  y  Ortiz  entered  into  a  contract  for  the  formation 
of  a  mercantile  partnership  under  the  firm  name  of  Orcasi- 
tas &  Company,  which  assumed  charge  of  the  liquidation  of 
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all  the  assets  and  liabilities  of  another  former  partnership 
created  by  the  same  brothers  on  December  21,  1867,  under 
the  same  firm  name ;  that  Casiano  Orcasitas  y  Ortiz  died  on 
January  15  of  the  following  year,  1878,  and  consequently 
all  the  partnership  assets,  papers,  and  books  of  accounts 
of  Orcasitas  &  Company  remained  in  the  possession  of  the 
surviving  partner,  Jose  Orcasitas  y  Ortiz,  who  from  that 
time,  and  upon  his  death  his  heir,  the  defendant,  continued 
in  charge  of  all  the  assets  and  liabilities  of  the  firm,  and  nei- 
ther the  plaintiff  succession  nor  its  predecessor  in  interest 
had  access  to,  or  intervention  in,  the  business  of  the  said 
firm ;  that  Casiano  Orcasitas  Ortiz  executed  a  will  on  Decem- 
ber 28,  1878,  in  which,  among  other  things,  he  authorized 
his  brother  and  partner,  Jose  Orcasitas  y  Ortiz,  to  liquidate 
the  mercantile  firm  of  Orcasitas  &  Company,  naming  as  soli- 
dary executors  of  his  said  will  his  said  brother  in  the  first 
place  and  others  on  his  failure.  As  he  left  no  legitilnate 
ascendants  or  descendants,  he  instituted  as  his  sole  and  uni- 
versal heirs  his  three  brothers,  Jose,  Pedro  and  Jose  Ramon, 
and  his  sister,  Teresa  Orcasitas  y  Ortiz,  the  first  to  one-half 
of  his  estate  and  the  other  three  to  the  i^emaining  half  in  equal 
shares;  that  neither  Jose  Ramon  Orcasitas  y  Ortiz  nor  sub- 
sequently his  heir,  the  plaintiff,  was  summoned  or  notified 
to  intervene  in  any  legal  liquidation  of  Orcasitas  &  Company 
and  they  have  not  done. so;  that  Jose  Orcasitas  y  Ortiz  died 
about  the  year  1898  and  that  at  present  his  succession  is  com- 
posed of  Josefa  Orcasitas  y  Delgado  in  her  own  right  and 
as  the  sole  and  universal  testamentary  heir  of  her  deceased 
brother,  Antonio  Orcasitas  Delgado;  that  Jose  Ramon  Orca- 
sitas y  Ortiz  died  in  July,  1911,  and  his  universal  heirs  are 
his  legitimate  and  only  children,  Jose,  Casiano,  Pedro,  Pan- 
taleon  and  Josefa  Orcasitas  y  Ruiz;  that  Jose  Orcasitas  y 
Ortiz,  and  after  his  death  his  heir,  the  defendant,  instead 
of  liquidating  the  commercial  firm  of  Orcasitas  &  Company 
and  the  former  firm  of  the  same  name  according  to  law,  dis- 
posed of  all  the  partnership  assets  by  holding  possession 
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of  a  part  theieof  and  alienating  the  rest;  that  a  just  and 
equitable  liquidation  of  the  two  firms  of  Orcasitas  &  Com- 
pany would  show  that  not  less  than  $25,000  belongs  to  the 
plaintiff;  that  before  and  since  the  year  1880  the  Succession 
of  Casiano  Orcasitas  Ortiz,  through  some  of  its  members, 
has  been  demanding  extrajudicially  the  liquidation  which  it 
now  prays  for. 

In  support  of  the  second  pronouncement  prayed  for  the 
plaintiff  alleges  its  character  as  the  universal  heir  of  Jose 
Orcasitas  y  Ortiz ;  the  character  of.  the  defendant  as  the  uni- 
versal heir  of  Jose  Orcasitas  y  Ortiz;  the  death  of  Casiano 
Orcasitas  Ortiz  which  occurred  on  January  15,  1878,  and  the 
institution  of  heirs  made  by  him  in  his  will  executed  on  De- 
cember 28,  1877,  the  partition  of  the  estate  being  still  pend- 
ing notwithstanding  the  extrajudicial  demands  made  year 
after  year  for  said  partition. 

The  defendant  succession  admitted  some  of  the  facts  al- 
leged in  the  complaint  and  denied  others,  alleging  as  the  prin- 
cipal ground  of  defense  that  the  liquidation  of  the  firm  of 
Orcasitas  &  Company  and  the  partition  of  the  estate  of  Ca- 
siano Orcasitas  y  Ortiz  had  been  effected  by  a  deed  of  Janu- 
ary 8,  1881,  pursuant  to  the  wishes  of  Casiano  Orcasitas  y 
Ortiz  as  expressed  m  his  will  of  December  28,  1877,  and  that 
both  Jose  Orcasitas  y  Ortiz,  heir  and  executor  of  Casiano 
Orcasitas  Ortiz,  and  also  Pedro  Orcasitas,  another  of  his 
heirs,  were  parties  to  that  deed. 

Among  other  evidence  there  were  introduced  at  the  trial 
the  will  executed  by  Casiano  Orcasitas  y  Ortiz  on  December 
28, 1877,  and  the  deed  of  January  8, 1881,  to  which  the  defend- 
ant refers  in  its  answer. 

In  clause  4  of  his  will  Casiano  Orcasitas  y  Ortiz  states 
that  ^*his  property  is  composed  of  the  balance  due  him  as 
shown  by  the  books  of  the  commercial  firm  doing  business 
Under  the  firm  name  of  Orcasitas  &  Company,  of  which  the 
only  managing  partners  are  he  and  his  brother,  Jose  Orca- 
sitas.'' 
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In  clause  5  he  states  that  ''in  view  of  the  undoubted  right 
which  the  testator  has  to  dispose  of  his  property  at  will  be- 
cause he  has  no  heirs  at  law,  he  expressly  authorizes  his  part- 
ner and  brother,  Jose  Orcasitas,  to  do  as  he  deems  most  con- 
venient, either  liquidating  or  dissolving  the  partnership,  and 
the  heirs  instituted  by  him  shall  have  no  right  of  action  there- 
fore, for  they  must  accept  their  inheritances  under  these  con- 
ditions and  in  the  manner  in  which  the  same  may  be  delivered 
to  them  by  his  said  brother  in  view  of  the  confidence  he  has 
that  his  brotliei  will  act  with  the  customary  loyalty  and  good 
faith  which  he  has  always  shown. '  ^ 

In  clause  6  Casiano  names  as  his  executors  '*in  the  first 
place,  his  said  brother,  Jose  Orcasitas,  in  the  second  place, 
Eustasio  Zalduondo  and,  in  the  third  place,  Antonio  Valle, 
the  three  jointly  and  each  individually  and  in  solidum,  extend- 
ing the  statutory  term  of  the  executorship  of  one  year  to  such 
time  as  they  may  require,  granting  them  full  and  unlimited 
power  to  the  end  that,  extrajudicially  and  not  otherwise,  which 
is  strictly  prohibited,  they  may  proceed  to  the  settlement  and 
liquidation  of  his  estate,  having  due  regard  to  the  provisions 
of  the  foregoing  clause  which  forbids  all  judicial  proceed- 
ings and  authorizes -the  first  executor  to  do  whatever  he  may 
think  best,  wherefore  the  balance  which  he  may  strike  in  the 
books  will  be  sufficient  and  will  serve  to  prove  the  delivery 
of  the  amount  belonging  to  each  heir.'' 

And  in  clause  7  **he  institutes  and  names  as  his  sole  and 
universal  heirs,  he  having  no  legitimate  ascendants  or  de- 
scendants, his  three  brothers  and  one  sister  in  the  following 
proportions:  Half  of  his  estate  to  Jose  Orcasitas  and  the 
other  half  to  Pedro,  Jose  Eamon  and  Teresa  in  equal  shares, 
the  two  last  named  now  being  in  Spain.  He  leaves  them  the 
said  inheritances  under  the  conditions  and  exemptions  set 
out  in  the  foregoing  clauses  in  favor  of  his  said  brother,  and 
although  they  may  have  lawful  cause  and  reason  for  object- 
ing to  the  settlement,  they  shall  not  be  permitted  to  do  so  or 
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to  take  any  action  at  law  or  otherwise,  that  they  may  enjoy 
their  shares  with  the  blessing  of  God  and  his  approval'* 

In  the  deed  of  January  8,  1881,  entitled  ^*  Acceptance  of 
Inheritance,"  to  which  Jose  and  Pedro  Orcasitas  y  Ortiz 
are  parties,  after  referring  to  clauses  6  and  7  of  the  forego- 
ing will  they  state  the  following  in  clauses  4,  5  and  7  of  the 
said  deed: 

'*4.  That  in  view  of  all  the  dispositions  made  by  the  said  Casiano 
and  by  virtue  of  the  power  conferred  upCn  Jose  in  his  will  the  lat- 
ter proceeded  to  make  the  proper  inventory,  accounting  and  parti- 
tion of  all  the  estate,  consisting  only  of  what  might  be  shown  to  belong 
to  him  in  the  partnership  existing  between  the  two  in  this  city,  to 
which  end  he  struck  a  general  balance  on  July  1,  1878,  showing  the 
following :. 

**  ASSETS. 

^'Capital  of  the  deceased  Casiano  Orcasitas  according  to 

balance  struck  June  1,  1878 $32,428.00 

*'LIABn.ITIES. 

^*Error  of  calculation  in  balance $230.06 

^*His  share  of  worthless  and  doubtful  ac- 
counts, profit  and  loss,  interest,  discount, 
and  exchange 8,601.31 

^^Rent  of  burial  vault  for  three  years   and' 

other  expenses 100.  00 


''Balance  in  his  favor $23,546.70 

''This  $23,546.70  apportioned  among  the  four  heirs  in  the  ratio 
directed  by  Casiano  in  clause  7  of  his  will  results  as  follows: 

"One-half  to  Jose $11,773.35 

"One-sixth  to  Pedro 3, 924.  45 

"One-sixth  to  Jose  Ramon — 3,924.45 

"One-sixth  to  Teresa 3,924.45 


$23,  546.  70 

* '  5.  That  although  Jose  is  fully  empowered  by  the  deceased  Casiano 
to  make  this  partition,  still  he  has  done  so  with  the  consent  of  the 
other  brothers  and  co-heirs  and  subjei^t  to  the  condition  that,  if  nee- 
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essary,  it  may  be  approved  and  ratified  in  legal  form  by  Jo86  Bamdn 
and  Teresa,  now  residing  in  Spain,  to  whom  he  shall  deliver  at  the 
earliest  possible  moment  the  shares  of  the  estate  belonging  to  them 
and  they  shall  execute  the  proper  acquittance  in  his  favor. 

'*6.  That  the  two  parties  hereto,  Jos6  and  Pedro  Orcasitas,  accept 
the  inheritance  of  their  deceased  brother  Casiano  unconditionally 
in  the  proportion  corresponding  to  each,  declaring  by  this  document 
that  his  estate  is  settled  and  acknowledging  to  have  received  to  their 
entire  satisfaction  the  shares  belonging  to  each  under  the  last  will 
of  the  said  Casiano,  and  they  bind  themselves  to  make  no  claims  here- 
after as  such  heirs  and  mutually  agree  to  warrant  and  defend  accord- 
ing to  law. 

*'7.  They  also  covenant  that  if  other  property  should  be  discov- 
ered hereafter  belonging  to  the  estate,  the  same  shall  be  .distributed 
in  the  same  manner  as  the  property  inventoried,  and  the  same  shall 
be  done  in  the  case  of  debts." 

There  was  also  introduced  in  evidence  at  the  trial  a  receipt 
signed  by  Jose  Ramon  Orcasitas  on  August  2,  1879,  for  38,000 
reales  de  vellon  (about  $1,900)  which  he  acknowledged  to 
have  received  from  his  deceased  brother  Casiano  on  account 
of  his  share  as  heir  of  the  said  estate  which  might  result 
from  the  liquidation  being  made  at  that  time. 

It  is  not  necessary  to  consider  the  other  evidence  intro- 
duced at  the  trial,  for  the  will  of  Casiano  Orcasitas  y  Ortiz, 
the  receipt  signed  by  Jose  Ramon  Orcasitas,  to  which  we  have 
just  referred,  end  the  deed  of  January  8,  1881,  are  sufficient 
upon  which  to  decide  the  present  appeal. 

The  deed  of  January  8, 1881,  as  its  wording  shows,  contains 
a  liquidation  of  the  partnership  of  Orcasitas  &  Company  and 
a  partition  of  the  hereditary  estate  of  Casiano  Orcasitas  y 
Ortiz,  and  as  the  complaint  prays  for  the  said  liquidation 
and  partition  in  the  supposition  that  they  had  not  been  made, 
the  said  prayer  cannot  be  granted.  Casiano  Orcasitas  y  Ortiz 
conferred  ample  and  unlimited  power  upon  his.  brother  Jose 
in  the  sixth  clause  of  his  will  to  settle  and  liquidate  his  estate, 
taking  ae  a  basis  therefor  the  result  of  the  liquidation  to  be 
made  in  the  books  of  Orcasitas  &  Company,  which  liquida- 
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tion  should  serve  him  as  a  basis  for  effecting  the  delivery 
of  the  shares  belonging  to  each  heir,  and  when  he  executed 
the  deed  of  January  8,  1881,  he  fulfilled  the  duty  entrusted 
to  him  by  the  testator.  The  failure  of  Jose  Eamon  Orcasi- 
tas to  join  in  the  said  deed  is  not  sufficient  to  support  the 
allegation  that  the  said  transactions  were  not  carried  out, 
for  against  such  allegation  there  is  a  solemn  and  public  instru- 
ment in  which  the  said  transactions  are  set  out. 

The  two  pronouncements  prayed  for  in  the  complaint  are 
based  principally  on  the  non-existence  of  the  liquidation  of 
Orcasitas  &  Company  and  of  the  partition  of  the  estate  of 
Casiano  Qrcasitas  y  Ortiz.  These  transactions  having  been 
performed;  as  we  have  stated,  there  is  no  ground  for  grant- 
ing the  3aid  pronouncements.  If  the  plaintiffs  believe,  as  they 
allege  in  support  of  the  appeal,  that  the  liquidation  and  par- 
tition set  out  in  the  deed  of  January  8,  1881,  are  null  and  void 
in  law,  they  should  have  alleged  the  same  in  the  complaint 
and  stated  all  the  facts  to  prove  the  same  so  as  to  present 
the  issue  in  a  clear  and  unequivocal  manner  to  be  decided 
after  a  perfect  understanding  and  discussion  by  both  parties 
of  all  the  circumstances  of  the  case. 

According  to  section  103  of  the  Code  of  Civil  Procedure 
the  complaint  must  contain  a  statement  of  the  facts  consti- 
tuting the  cause  of  action  in  ordinary  and  concise  language, 
whereas  in  the  complaint  of  the  plaintiff  succession  there 
does  not  appear  a  single  fact  or  allegation  tending  to  show 
the  nullity  of  the  deed  of  January  8,  1881.  Furthermore, 
it  does  not  even  allege  the  existence  of  such  deed,  of  which 
the  plaintiff  succession  must  have  had  knowledge  inasmuch 
as  it  offered  the  same  in  evidence  at  the  trial,  and  when  the 
ancestor  of  the  said  succession,  Jose  Eamon  Orcasitas,  signed 
the  receipt  of  August  2,  1879,  he  stated  that  he  had  received 
from  Jose  Orcasitas  the  sum  of  38,000  reales  de  vellon  on 
account  of  the  share  coming  to  him  as  heir  of  Casiano  as  a 
result  of  the  liquidation  then  being  made. 

If  the  plaintiff  deemed  its  rights  to  have  been  prejudiced 
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by  the  deed  of  January  8,  1881,  and  desired  to  obtain  repara- 
tion-therefor,  it  should  have  alleged  such  injury,  setting  out 
the  facts  determining  the  same  and  objecting  to  the  deed  in 
the  proper  manner  and  not  have  confined  itself  to  basing  the 
controversy  on  the  non-existence  of  transactions  which  had 
already  been  carried  out.  The  issue  raised  in  the  complaint 
cannot  be  changed  by  changing  substantially  the  facts  deter- 
mining the  cause  of  action,  as  has  been  done  by  the  appellant 
by  pleading  grounds  of  nullity  which  he  did  not  set  up  in  the 
complaint. 

For  the  foregoing  reasons  the  judgment  appealed  from 
should  be  affirmed. 

Affirmed. 

Justices  Wolf,  del  Toro  and  Aldrey  concurred. 
Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  thi& 
case. 


ToBo,  Plaintiff  and  Appellant,  v.  Fajardo  et  al.,  Defendants- 

AND   EeSPONDENTS. 

Appeal  from  the  District  Court  of  Mayagiiez  in  an  Action 

for  Damages  for  Conspiracy. 

No.  1157.— Decided  July  9,  1914. 

Municipal  Employee  —  Removal  on  Charges  —  Damages  —  Conspiracy.  —  The* 
plaintiff  claims  damages  on  the  ground  that  he  was  removed  from  his  posi- 
tion of  secretary  of  the  municipality  of  Hormigueros  on  charges  made  against 
him  by  the  conspiracy  of  some  of  the  defendants  and  other  members  of  the- 
mnnicipal  council,  but  does  not  allege  that  the  charges  were  false.  Heldr 
That  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  and  that  the  mere  fact  of  charges  having  been  brought  against  him 
and  of  his  having  been  removed  from  his  position  does  not  constitute  con- 
spiracy. 

The  facts  are  stated  in  the  opinion. 
The  appellant  filed  a  brief  pro  se. 
'The  respondents  did  not  appear. 
Mr.  Justice  Wolf  delivered  the  opinion  of  the  courts 

^>ee.  VoLtl-8 
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The  complaint  in  this  case  sets  up  that  the  complainant 
was  secretary  of  the  Municipal  Council  of  Hormigueros  and 
faithfully  fulfilled  all  his  duties ;  that  two  of  the  defendants 
being  desirous  of  putting  an  employee  of  their  own  as  secre- 
tary in  substitution  of  the  complainant,  maliciously  preferred 
charges  against  the  complainant  charging  him  with  improper 
conduct  in  office;  and  that  by  reason  of  such  charges  the 
defendant  had  an  illegal  trial  and  was  subsequently  removed, 
causing  him  damages.  There  were  other  minor  allegations 
in  the  complaint  but  we  have  recited  the  gist  of  the  same.  The 
defendants  demurred  and  the  court  below  sustained  the  de- 
murrer. 

There  is  no  averment  in  the  complaint  that  the  charges 
were  not  true.  The  conspiracy  between  two  of  the  defend- 
ants and  the  other  defendants  is  hinted  at  rather  than  set 
out,  the  other  defendants  being  members  of  the  council  of 
Hormigueros.  The  complainant  seems  to  proceed  on  the 
theory  that  the  mere  filing  of  charges  against  him  by  which 
he  was  discharged  constitutes  a  conspiracy.  Such  is  not  the 
law  and  the  judgment  must  be  affirmed. 

Affirmed, 

Chief  Justice  Hernandez  and  Justices  del  Toro  and  Aldrev 
concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
^ase. 

Amy,  Appellant,  v.  The  Registkar  of  Property,  Respondent. 

Appeal  from  a  Decision  of  the  Registrar  of  Property  of  Gua- 
yama  Refusing  Admission  to  Record  of  a  Deed  of  Bar- 
gain and  Sale  and  Voluntary  Mortgage. 

No.  182.— Decided  July  9,  1914. 

Administrative  Appeal — Brief  of  Registrar. — In  cases  like  the  present,  regis- 
trars of  property  should  brief  in  detail  the  reasons  for  their  decisions  'and 
cite  the  authorities  on  which  they  rely  so  as  to  insure  greater  exactitude  in 
the  decisions  rendered  by  the  court. 
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Record  op  Title — Bargain  and  Sale — ^Voluntary  Mortgage. — A  deed  of  bar- 
gain and  sale  and  yoluntary  mortgage  having  been  presented  for  record  in 
the  registry  of  property,  by  which  deed  the  owner  of  a  property  sold  the 
same  to  another  person  for  a  fixed  smn  of  which  the  vendor  admitted  she 
had  received  a  part  from  the  vendee,  who  agreed  to  pay  the  balance  to 
eertiun  persons  within  fifteen  days  after  the  death  of  the  vendor  and  cre- 
ated a  mortgage  on  the  property  so  acquired  for  the  purpose  of  guaranteeing 
the  deferred  payment,  it  was  held  that  the  said  deed  was  recordable. 

Deferred  Obligations — Conditional  Obligations. — There  are  similarities  and 
differences  between  the  maturity  and  the  conditions  of  obligations  which 
must  be  distinguished  in  order  not  to  confuse  a  deferred  obligation  with  a 
conditional  one.  The  condition  is  an  uncertain  event,  whereas  the  term  is 
an  event  which  is  bound  to  take  place,  although  it  is  not  known  when.  The 
condition  may  be  such  that  the  obligatory  relation  may  or  may  not  have 
effect,  whereas  the  term  merely  places  a  limitation  upon  the  time  when  the 
contractual  relation  shall  take  effect. 

Id. — Day  Certain. — When,  as  in  the  case  at  bar,  it  is  covenanted  in  a  deed  of 
bargain  and  sale  and  voluntary  mortgage  that  the  deferred  payment  shall 
be  made  to  certain  persons  fifteen  days  aft^r  the  death  of  the  vendor,  the 

« 

setting  of  that  date  should  be  understood  as  a  day  certain  on  which  the 
obligation  is  demandable,  pursuant  to  the  provisions  of  section  1092  of  the 
Revised  Civil  Code. 
Id. — Mortgage. — In  accordance  with  law,  jurisprudence,  and  custom,  the  pur- 
chaser of  a  property  may  create  a  mortgage  thereon  in  the  same  deed  by 
which  he  makes  the  purchase  in  order  to  guarantee  the  deferred  instalment 
-of  the  purchase  price. 

The  facts  are  stated  in  the  opinion. 

Mr.  Manuel  A.  Rivera  for  the  appellant. 

Mr.  Felipe  Cuchi,  the  registrar,  filed  a  brief  pro  se. 

Mr.  Justice  del  Toro  delivered  the  opinion  of  the  court. 

Upon  presentation  in  the  Registry  of  Property  of  Gua- 
yama  of  deed  of  bargain  and  sale  and  voluntary  mortgage 
No.  100,  executed  by  Juana  Dominguez  y  Rivera  in  favor 
of  Aurelia  Amy  y  Dominguez  on  May  24,  1913,  before  Notary 
Manuel  A.  Rivera,  the  registrar  refused  to  record  the  same 
for  the  reasons  stated  in  the  following  decision,  from  which 
the  present  appeal  has  been  taken: 

**  Admission  to  record  of  the  foregoing  document  is  denied  for 
the  reason  that  it  contains  a  contract  of  bargain  and  sale  and  a  mort- 
gage which  are  void  because  they  involve  a  condition  of  payment 
whose  fulfilment  is  based  on  the  fact  of  the  death  of  the  vendor.  A 
•cautionary  notice  has  been  entered    •    *    *." 
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From  an  examination  of  the  deed  referred  to  it  appears 
that  Juana  Dominguez  y  Rivera,  the  owner  of  a  rural  prop- 
erty which  is  duly  described,  sold  the  same  to  Aurelia  Amy 
y  Domfnguez  for  the  sum  of  $12,460,  of  which  the  vendor  ac- 
knowledged having  received  $8,000  and  the  purchaser  re- 
mained owing  $4,460,  it  being  agreed  ''that  this  balance  due 
shall  be  paid  by  the  said  Aurelia  Amy,  without  interest,  within 
fifteen  days  after  the  death  of  the  vendor,  Juana  Domfnguez, 
to  the  following  persons"  (naming  them).  In  order  to  secure 
the  payment  of  the  balance  due,  the  purchaser  created  a  mort- 
gage on  the  same  property  in  favor  of  the  persons  to  whom 
she  had  to  pay  the  said  sum  within  fifteen  days  after  the  death 
of  the  vendor. 

Notwithstanding  the  fact  that  copies  of  the  notice  of  appeal 
and  of  the  brief  of  the  appellant  were  sent  to  the  respondent 
registrar  and  that  he  was  given  ten  days  within  which  to  make 
such  defense  as  he  might  deem  necessary,  said  oflScial  sub- 
mitted nothing.  It  is  very  desirable  that  registrars  should 
always  submit  more  or  less  fully  the  grounds  for  their  deci- 
sions i.»nd  cite  the  authorities  on  which  they  are  based.  This 
enables  us  to  decide  the  questions  involved  with  confidence 
that  both  sides  of  each  question  have  been  heard  and,  con- 
sequently, with  greater  certainty  of  accuracy.  To  this  end 
the  registrar  was  requested  again  to  submit  a  brief  and  he 
then  did  so,  alleging  that  the  decision  appealed  from  should 
be  affirmed  for  the  following  reasons : 

*'I.  Because  contracts  inter  vivos  binding  upon  the  parties  can- 
not contain  obligations  mortis  causa,  which  from  their  nature  are 
revocable,  and  in  the  contract  of  bargain  and  sale  and  mortgage 
between  Juana  Dorainguez  and  Alfredo  Amy  the  death  of  Juana 
Dominguez  is  made  a  condition  precedent,  inasmuch  as  the  purchaser 
is  under  no  obligation  to  consummate  the  contract  of  bargain  and 
sale  by  paying  the  deferred  instalment  of  the  purchase  price  to  the 
persons  designated  by  the  said  vendor  until  after  her  death.  It  is 
a  contract  inter  vivos  with  a  condition  mortis  causa  and,  pursuant 
to  section  1083  of  the  Civil  Code,  impossible  conditions,  conditions 
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contrary  to  morality  and  conditions  forbidden  by  law  annul  the 
obligation  depending  upon  them. 

'*II.  Because  the  purchaser  created  a  mortgage  in  favor  of  third 
parties  in  order  to  secure  the  payment  of  the  deferred  instalment 
and  as  the  contract  of  bargain  and  sale,  the  payment  of  which  is 
secured  in  part  by  the  mortgage,  cannot  be  consummated  during 
the  life  of  the  vendor,  the  vendee  appears  as  creating  a  mortgage 
in  favor  of  third  persons  upon  property  which  does  not  belong  to 
him,  nor  will  belong  to  him  during  the  life  of  the  vendor;  and  ac- 
cording to  subdivision  2  of  section  1785,  it  is  an  essential  requisite 
of  a  mortgage  contract  that  the  thing  mortgaged  shall  be  owned  by 
the  person  mortgaging  it. 

''III.  Because  the  mortgage  and  bargain  and  sale  contract  pre- 
sented for  record  involves  a  condition  mortis  causa  in  providing  for 
the  payment  of  a  part  of  the  purchase  price  after  the  death  of  one 
of  the  contracting  parties,  and  directly  evades  the  provisions  of  sec- 
tion 368  of  the  Political  Code,  because  as  it  provides  for  the  payment 
of  certain  amounts  to  third  persons  after  the  death  of  the  grantor 
without  any  obligation  whatever  on  the  part  of  the  third  parties,  it 
makes  it  unnecessary,  in  this  case,  to  designate  legatees.'* 

We  will  examine  the  three  grounds  of  the  decision  appealed 
from  in  the  same  order  in  which  they  have  been  presented. 

I.  In  our  opinion,  the  deed  of  May  24,  1913,  is  properly 
styled  by  the  notary  who  drew  it  up  as  a  deed  of  bargain  and 
sale  and  voluntary  mortgage.  By  the  contract  of  bargain 
and  sale  one  of  the  contracting  parties  binds  himself  to  deliver 
a  certain  thing  and  the  other  to  pay  a  certain  sum  of  money 
or  its  equivalent  therefor,  and  by  the  mortgage  the  fulfil- 
ment of  a  principal  obligation  is  secured.  In  the  present 
case  all  the  necessary  elements  for  the  execution  of  both  con- 
tracts exist.  As  regards  the  contract  of  bargain  and  sale,  there 
is  a  specific  tJiing,  namely,  the  rural  property  described  in 
the  deed,  and  a  fixed  price  in  money,  namely,  $12,460.  As  to 
the  mortgages,  there  is  a  principal  obligation,  the  fulfilment 
of  which  is  secured  thereby,  namely  the  payment  of  $4,460 
due  as  a  part  of  the  purchase  price  of  the  property  sold. 

The  only  confusion  in  this  case  arises  from  the  fact  that 
payment  of  a  part  of  the  purchase  price  bf  this  property  is 
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d(ifpr  V  "within  fifteen  days  after  the  death  of  the  vendor." 
If  exactly  the  same  contract  had  been  entered  into  and  it  liad 
been  agreed  therein  that  the  deferred  instahuent  sbonld  he 
paid,  for  extunple,  one  year  after  the  date  of  the  execution 
of  the  deed,  certainly  no  objection  would  have  been  raised 
by  the  registrar  and  the  contract  would  have  been  recorded 
in  the  registry  without  difficulty. 

Does  the  said  fact  that  payment  of  a  part  of  the  ptice  was 
deferred  to  within  fifteen  days  after  the  death  of  the  vendor 
essentially  chanp*'  the  nature  of  the  contract?  Taking  into 
consideration  the  circumstances  of  this  case  and  bearing  in 
mind  that  it  is  sought  only  to  classify  the  deed  according 
to  its  own  tenor  in  order  t^  decide  whether  or  not  it  is  record- 
able in  the  registry  of  property,  our  answer  is  in  the  negative. 

We  cannot  conclude  that  wr  are  confronted  here  by  a  con- 
dition impossible  to  fulfil  or  one  contrary  to  morality  or  for- 
bidden by  law.  Apparently  the  registrar  has  confounded  the 
ferm  with  the  condition.  The  obligation  contracted  by  Aore- 
lia  Amy  in  the  deed  of  May  24,  1913,  if  not  a  conditional  but 
(deferred  obligation.  Eeferring  to  the  similarities  and  dif- 
ferences between  the  term  and  the  condition,  Manresa  ex- 
HiTSses  himself  as  follows : 

■■Analogic  and  differences  exist  between  the  term  and  the  con- 
.iilirtn  of  obligationB. 

^jA^lfilmen I. ^-It  is  sufBeient  to  note  the  idea  and  effects 
■dor  to  observe  clearly  the  similarity  wliieh  in  any 
bears  ta  the  corresponding  condition;    nevertheless, 
and  very  important  differences  between  the  one 
principal  one  being  clearly  expressed  in  this  artj- 
According  to-  article  1113,  the  condition  is  an  uncer- 
Jie  term  is  an  event  which  necessarily  must  happen, 
a  date  known  beforehand,  or  at  a  time  which  can- 
So  essential  is  that  difference  that  the  legislators, 
rightly  foreseeing  that  by  reason  of  technical  defi- 
ictu^l  acts  an  event  of  uncertain  occurrence  may 
Iji  term,  provided  that  in  such  cases,  preferring  the 
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spirit  to  the  letter,  an  obligation  affected  by  such  an  event  shall  be 
considered  a  conditional  obligation. 

**(6)  As  to  the  time. — Another  difference,  although  less  important 
than  the  foregoing,  is  that  while  the  term  looks  to  the  future,  it  al- 
ways having  to  take  place  in  the  future,  the  condition,  provided  that 
its  fulfilment  is  known  to  the  interested  parties,  may  have  taken  place 
at  a  former  time. 

*'(c)  As  to  the  influence  on  the  obligation. — A  consequence  of  the 
differences  already  explained,  especially  the  first,  is  the  different 
influence  of  one  and  the  other  element  on  the  contractual  relation. 
The  condition  may  or  may  not  suspend  the  contractual  relation,  hav- 
ing the  effect  that  it  may  or  may  not  exist.  The  term  goes  no  fur- 
ther than  to  impose  a  limitation  on  the  time  when  the  said  relation 
takes  effect  and  its  ejfficacy.  It  is  true  that  it  also  has  a  suspensive 
or  terminating  effect;  but  when  it  suspends,  it  does  not  go  so  far 
as  to  prevent  the  obligation  from  finally  arising,  and  when  it  termi- 
nates the  obligation,  it  does  not  rescind  the  fact  of  its  existence,  not 
even  as  a  fiction  of  law.*'    8  Manresa,  Cddigo  Civil  Espanol,  153,  154. 

Let  us  see  whether  the  term  fixed  in  this  case  complies 
with  the  requirements  of  the  law.  Section  1092  of  the  Revised 
Civil  Code,  referring  to  obligations  with  definite  periods,  pro- 
vides that  these  shall  be  demandable  only  when  the  day  cer- 
tain fixed  for  their  fulfilment  arrives,  and  states  that  ^'A 
day  certain  is  understood  to  be  one  which  must  necessarily 
arrive,  even  though  its  date  be  unknown.''  We  do  not  know 
when  the  hour  of  our  death  will  come,  but  we  are  all  quite 
sure  that  it  will  come.  Therefore  to  fix  the  fulfilment  of  an 
obligation  for  a  term  of  fifteen  days,  for  example,  after  the 
death  of  a  person,  should  be  understood  as  fixing  a  day  cer- 
tain on  which  the  contracted  obligation  will  be  demandable. 
Commenting  on  article  1125  of  the  Spanish  Civil  Code,  which 
is  similar  to  section  1092  of  our  code,  Manresa  says : 

''Both  kinds  of  terms  may  be  determinate  or  indeterminate,  ac- 
cording to  whether  the  former  refers  to  a  known  date  (e.  g.,  a  cer- 
tain day  of  a  certain  year),  or  to  an  event  which  must  inevitably 
liappen,  although  the  date  is  not  known  (c.  g.,  the  death  of  a  per- 
son).''    8  Manresa,  Codigo  Civil  Espanol,  156. 
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defer  to  *  Vithin  fifteen  days  after  the  death  of  the  vendor." 
If  exactly  the  same  contract  had  been  entered  into  and  it  had 
been  agreed  therein  that  the  deferred  instahnent  should  be 
paid,  for  example,  one  year  after  the  date  of  the  execution 
of  the  deed,  certainly  no  objection  would  have  been  raised 
by  the  registrar  and  the  contract  would  have  been  recorded 
in  the  registry  without  difficulty. 

Does  the  said  fact  that  payment  of  a  part  of  the  price  was 
deferred  to  within  fifteen  days  after  the  death  of  the  vendor 
essentially  change  the  nature  of  the  contract?  Taking  into 
consideration  the  circumstances  of  this  case  and  bearing  in 
mind  that  it  is  sought  only  to  classify  the  deed  according 
to  its  own  tenor  in  order  to  decide  whether  or  not  it  is  record- 
able in  the  registry  of  property,  our  answer  is  in  the  negative. 

We  cannot  conclude  that  wo  are  confronted  here  by  a  con- 
dition impossible  to  fulfil  or  one  c-ontrary  to  morality  or  for- 
bidden by  law.  Apparently  the  registrar  has  confounded  the 
term  with  the  condition.  The  obligation  contracted  by  Aure- 
lia  Amy  in  the  deed  of  May  24,  1913,  ie  not  a  conditional  but 
a  deferred  obligation.  Referring  to  the  similarities  and  dif- 
ferences between  the  term  and  the  condition,  Manresa  ex- 
presses himself  as  follows: 

'*  Analogies  and  differences  exist  between  the  term  and  the  con- 
dition of  obligations. 

**  (a)  As  to  fulfilment. — It  is  sufficient  to  note  the  idea  and  effects 
of  the  term  in  order  to  observe  clearly  the  similarity  which  in  any 
of  its  aspects  it  bears  to  the  corresponding  condition;  nevertheless, 
there  are  evident  and  very  important  differences  between  the  one 
and  the  other,  the  principal  one  being  clearly  expressed  in  this  arti- 
cle of  the  code.  According  to- article  1113,  the  condition  is  an  uncer- 
tain event  and  the  term  is  an  event  which  necessarily  must  happen, 
sooner  or  later,  on  a  date  known  beforehand,  or  at  a  tim«  which  can- 
not be  determined.  So  essential  is  that  difference  that  the  legislators, 
knowing  of  it  and  rightly  foreseeing  that  by  reason  of  technical  defi- 
ciencies in  contractual  acts  an  event  of  uncertain  occurrence  may 
be  classified  as  a  term,  provided  that  in  such  cases,  preferring  the 
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spirit  to  the  letter,  an  obligation  affected  by  such  an  event  shall  be 
considered  a  conditional  obligation. 

**(6)  As  to  the  time, — Another  difference,  although  less  important 
than  the  foregoing,  is  that  while  the  term  looks  to  the  future,  it  al- 
ways having  to  take  place  in  the  future,  the  condition,  provided  that 
its  fulfilment  is  known  to  the  interested  parties,  may  have  taken  place 
at  a  former  time. 

**(c)  As  to  the  influence  on  the  obligation. — A  consequence  of  the 
differences  already  explained,  especially  the  first,  is  the  different 
influence  of  one  and  the  other  element  on  the  contractual  relation. 
The  condition  may  or  may  not  suspend  the  contractual  relation,  hav- 
ing the  effect  that  it  may  or  may  not  exist.  The  term  goes  no  fur- 
ther than  to  impose  a  limitation  on  the  time  when  the  said  relation 
takes  effect  and  its  efficacy.  It  is  true  that  it  also  has  a  suspensive 
or  terminating  effect;  but  when  it  suspends,  it  does  not  go  so  far 
as  to  prevent  the  obligation  from  finally  arising,  and  when  it  termi- 
nates  the  obligation,  it  does  not  rescind  the  fact  of  its  existence,  not 
even  as  a  fiction  of  law.''    8  Manresa,  Cddigo  Civil  Espanol,  153,  154. 

Let  us  see  whether  the  term  fixed  in  this  case  eoTnplies 
with  the  requirements  of  the  law.  Section  1092  of  the  Revised 
Civil  Code,  referring  to  obligations  with  definite  periods,  pro- 
vides that  these  shall  be  demandable  only  when  the  day  cer- 
tain fixed  for  their  fulfilment  arrives,  and  states  that  **A 
day  certain  is  understood  to  be  one  which  must  necessarily 
arrive,  even  though  its  date  be  unknown/'  We  do  not  knov^ 
when  the  hour  of  our  death  will  come,  but  we  are  all  quite 
sure  that  it  will  come.  Therefore  to  fix  the  fulfilment  of  an 
obligation  for  a  term  of  fifteen  days,  for  example,  after  the 
death  of  a  person,  should  be  understood  as  fixing  a  day  cer- 
tain on  which  the  contracted  obligation  will  be  demandable. 
Commenting  on  article  1125  of  the  Spanish  Civil  Code,  which 
is  similar  to  section  1092  of  our  code,  Manresa  says: 

*'Both  kinds  of  terms  may  be  determinate  or  indeterminate,  ac- 
cording to  whether  the  former  refers  to  a  known  date  {e.  g.,  a  cer- 
tain day  of  a  certain  year),  or  to  an  event  which  must  inevitably 
happen,  although  the  date  is  not  known  (c.  g.,  the  death  of  a  per- 
son)."   8  Manresa,  Codigo  Civil  Espanol,  156. 
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defer  to  ** within  fifteen  days  after  the  death  of  the  vendor.'' 
If  exactly  the  same  contract  had  been  entered  into  and  it  had 
been  agreed  therein  that  the  deferred  instabnent  should  be 
paid,  for  example,  one  year  after  the  date  of  the  execution 
of  the  deed,  certainly  no  objection  would  have  been  raised 
by  the  registrar  and  the  contract  would  have  been  recorded 
in  the  registry  without  difficulty. 

Does  the  said  fact  that  payment  of  a  part  of  the  price  was 
deferred  to  within  fifteen  days  after  the  death  of  the  vendor 
essentially  change  the  nature  of  the  contract?  Taking  into 
consideration  the  circumstances  of  this  case  and  bearing  in 
mind  that  it  is  sought  only  to  classify  the  deed  according 
to  its  own  tenor  in  order  to  decide  whether  or  not  it  is  record- 
able in  the  registry  of  property,  our  answer  is  in  the  negative. 

We  cannot  conclude  that  wo  are  confronted  here  by  a  con- 
dition impossible  'to  fulfil  or  one  e-ontrary  to  morality  or  for- 
bidden by  law.  Apparently  the  registrar  has  confounded  the 
term  with  the  condition.  The  obligation  contracted  by  Aure- 
lia  Amy  in  the  deed  of  May  24,  1913,  ie  not  a  conditional  but 
a  deferred  obligation.  Eeferring  to  the  similarities  and  dif- 
ferences between  the  term  and  the  condition,  Manresa  ex- 
presses himself  as  follows: 

**  Analogies  and  differences  exist  between  the  term  and  the  con- 
dition of  obligations. 

'*  (a)  As  to  fulfilment. — It  is  sufficient  to  note  the  idea  and  effects 
of  the  term  in  order  to  observe  clearly  the  similarity  which  in  any 
of  its  aspects  it  bears  to  the  corresponding  condition;  nevertheless, 
there  are  evident  and  very  important  differences  between  the  one 
and  the  other,  the  principal  one  being  clearly  expressed  in  this  arti- 
cle of  the  code.  According  to-  article  1113,  the  condition  is  an  uncer- 
tain event  and  the  term  is  an  event  which  necessarily  must  happen, 
sooner  or  later,  on  a  date  known  beforehand,  or  at  a  time  which  can- 
not be  determined.  So  essential  is  that  difference  that  the  legislators, 
knowing  of  it  and  rightly  foreseeing  that  by  reason  of  technical  defi- 
ciencies in  contractmil  acts  an  event  of  uncertain  occurrence  may 
be  classified  as  a  term,  provided  that  in  such  cases,  preferring  the 
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spirit  to  the  letter,  an  obligation  affected  by  such  an  event  shall  be 
considered  a  conditional  obligation. 

**(6)  As  to  the  time. — Another  difference,  although  less  important 
than  the  foregoing,  is  that  while  the  term  looks  to  the  future,  it  al- 
ways having  to  take  place  in  the  future,  the  condition,  provided  that 
its  fulfilment  is  known  to  the  interested  parties,  may  have  taken  place 
at  a  former  time. 

*'(c)  As  to  the  influence  on  the  obligation. — A  consequence  of  the 
differences  already  explained,  especially  the  first,  is  the  different 
influence  of  one  and  the  other  element  on  the  contractual  relation. 
The  condition  may  or  may  not  suspend  the  contractual  relation,  hav- 
ing the  effect  that  it  may  or  may  not  exist.  The  term  goes  no  fur- 
ther than  to  impose  a  limitation  on  the  time  when  the  said  relation 
takes  effect  and  its  efficacy.  It  is  true  that  it  also  has  a  suspensive 
or  terminating  effect;  but  when  it  suspends,  it  does  not  go  so  far 
as  to  prevent  the  obligation  from  finally  arising,  and  when  it  termi- 
nates the  obligation,  it  does  not  rescind  the  fact  of  its  existence,  not 
even  as  a  fiction  of  law."    8  Manresa,  Cddigo  Civil  Espanol,  153,  154. 

Let  us  see  whether  the  term  fiixed  in  this  case  coTnplies 
with  the  requirements  of  the  law.  Section  1092  of  the  Revised 
Civil  Code,  referring  to  obligations  with  definite  periods,  pro- 
vides that  these  shall  be  demandable  only  when  the  day  cer- 
tain fixed  for  their  fulfilment  arrives,  and  states  that  *'A 
day  certain  is  understood  to  be  one  which  must  necessarily 
arrive,  even  though  its  date  be  unknown."  We  do  not  know 
when  the  hour  of  our  death  will  come,  but  we  are  all  quite 
sure  that  it  will  come.  Therefore  to  fix  the  fulfilment  of  an 
obligation  for  a  term  of  fifteen  days,  for  example,  after  the 
death  of  a  person,  should  be  understood  as  fixing  a  day  cer- 
tain on  which  the  contracted  obligation  will  be  demandable. 
Commenting  on  article  1125  of  the  Spanish  Civil  Code,  which 
is  similar  to  section  1092  of  our  code,  Manresa  says : 

**Both  kinds  of  terms  may  be  determinate  or  indeterminate,  ac- 
cording to  whether  the  former  refers  to  a  known  date  (e.  g.,  a  cer- 
tain day  of  a  certain  year),  or  to  an  event  which  must  inevitably 
happen,  although  the  date  is  not  known  (c.  g.,  the  death  of  a  per- 
son)/'    8  Manresa,  Codigo  Civil  Espanol,  156. 
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On  page  304  of  volume  4  of  his  Dictionary  of  Legislation 
Escriche  gives  the  following  definition: 

'^  Obligation  certain  or  uncertain. — That  which  is  contracted  for 
fulfilment  within  a  certain  period  of  time,  whether  fixed,  as  within 
six  months  or  on  the  first  day  of  a  certain  month,  or  indeterminate, 
as  on  the  day  of  the  death  of  a  certain  person." 

II.  The  registrar  cites  section  1758  of  the  Civil  Code  in 
support  of  his  denial  of  the  record  on  the  ground  of  the  nullity 
of  the  mortgage  because  it  was  created,  in  his  opinion,  by 
a  person  who  did  not  own  the  real  property  mortgaged.  It 
is  true  that  subdivision  2  of  the  said  section  states  that  it  is 
an  essential  requisite  of  a  mortgage  contract  that  the  thing 
mortgaged  be  owned  by  the  person  who  mortgages  it,  but  it 
is  also  true  that  it  cannot  be  held  in  the  present  case  that 
Senora  Amy  was  not  the  owner  of  the  mortgaged  property 
at  the  time  it  was  encumbered.  By  the  deed  of  May  24,  1913, 
she  acquired  the  ownership  of  the  property  and  immediately 
encumbered  it  to  respond  for  the  deferred  part  of  the  pur- 
chase price,  thus  performing  acts  which  are  entirely  logical 
and  authorized  by  custom  and  by  law. 

This  is  not  a  new  question.  Prior  to  the  Civil  Code  the 
Spanish  Mortgage  Law  provided  that  a  mortgage  could  not 
be  created  on  any  real  property  by  a  person  ^ho  did  not  prove 
his  ownership.  After  the  said  law  was  promulgated  the  ques- 
tion arose  as  to  whether  a  mortgage  could  be  created  at  the 
same  time  when  the  ownership  of  the  thing  to  be  mortgaged 
was  acquired — that  is,  by  a  person  who  did  not  yet  own  the 
property  but  who  was  to  acquire  the  ownership  by  the  sancie 
act  or  at  the  same  time — and,  therefore,  before  the  said  prop- 
erty was  recorded  in  his  name  in  the  registry,  and  the  ques- 
tion was  decided  in  the  affirmative  by  the  General  Directorate 
of  Registries,  but  under  the  condition  that  the  ownership 
should  be  first  recorded  and  the  mortgage  immediately  there- 
after.   See  12  Manresa,  Civil  Code,  284,  and  the  decision  of 
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the  General  Directorate  of  Registries  of  October  11,  1874, 
December  22,  1862,  August  17,  1863,  and  October  30,  1871. 

ni.  As  regards  the  indirect  violation  of  section  368  of 
the  Political  Code  pointed  out  by  the  registrar,  we  will  say 
only  that  to  refuse  admission  to  record  of  the  deed  on  such 
ground  would  be  equivalent  to  arriving  at  the  conclusion  that 
a  fraud  had  been  committed  against  the  public  treasury ;  and 
to  reach  such  a  conclusion  more  evidence  would  be  necessary 
than  tbe  doubts  which  may  arise  in  the  mind  of  one  who  exam- 
ines the  deed  of  May  24,  1913,  on  account  of  the  peculiar 
manner  of  arranging  for  the  payment  of  a  part  of  the  price 
of  the  property  sold. 

As  w^e  said  before,  the  only  object  of  this  appeal  is  to  de- 
cide whether  the  deed  in  question  is  recordable  or  not.  In 
view  of  all  the  attendant  circumstances,  we  think  that  it  is, 
and  that,  therefore,  the  appeal  should  be  sustained,  the  deci- 
sion appealed  from  reversed  and  the  record  applied  for  or- 

Reversed. 

Chief  Justice  Hernandez  and  Justices  Wolf,  Aldrey  and 
Hutchison  concurred. 


Blanco,  Plaintiff  and  Appellant,  v.  Hbbnandez  et  al., 

Defendants  and  Respondents. 

Appeal  from  the  District  Court  of  Mayagiiez  in  an  Action 
of  Intervention  in  Ownership  of  Real  Property  and  for 
an  Injunction. 

No.  1049.— Decided  July  9,  1914. 

Appeal — Cebtipying  Transcript  op  Record — CJonstruction. — The  word  '*  attor- 
neys/' as  used  in  section  302  of  the  Code  of  Civil  Procedure,  includes  the 
attorneys  of  all  the  parties  to  the  action  or  proceeding  from  which  the  appeal 
was  taken  and,  therefore,  the  certifying  of  the  transcript  of  the  record  by 
the  attorney  for  the  appellant  and  the  respondent  in  person  is  insufficient 
and  the  appeal  should  be  dismissed. 

The  facts  are  stated  in  the  opinion. 


1 22  Blanco  r.  HebnXndez  et  al.  [Vol.  21,  P.  R.  R, 

• 

Mr.  Jose  Benet  foi  the  appellant. 

Mr.  Agustin  Hernandez  Mena  appeared  pro  se. 

Mr.  Justice  del  Toro  delivered  the  opinion  of  the  court. 

This  is  an  appeal  taken  by  the  plaintiff  in  an  action  of 

intervention  in  ownership.    After  the  complaint  was  filed  the 

defendants  first  demurred  and  later  answered  the  complaint, 

and  after  the  trial  the  court,  on  August  21,  1913,  rendered 

.  judgment  dismissing  the  complaint. 

In  their  brief  the  defendant-respondents  ask  that  the  ap- 
peal be  dismissed  on  the  ground  that  the  transcript  of  the 
record  brought  up  to  this  court  was  not  certified  to  by  the 
secretary  of  the  trial  court  or  by  the  attorneys  for  both 
parties. 

An  examinalion  of  the  transcript  shows  in  fact  that  it  is 
certified  to  only  by  the  attorney  for  the  plaintiff-appellant 
and  by  the  defendant-respondents,  but  not  by  the  attorney 
for  the  latter.  At  the  foot  of  the  transcript  there  is  a  note 
by  the  attorney  for  the  appellant  in  which  it  is  stated  that 
the  defendants  have  no  attorney.  The  said  note  is  of  no 
importance  because,  in  the  first  place,  the  secretary  of  the 
court  and  not  the  attorney  is  the  official  who  should  set  out 
the  fact  stated  therein,  and,  in  the  second  place,  because  from 
the  statement  of  the  case  prepared  and  certified  to  by  the 
attorney  for  the  appellant  it  results  that  the  defendants  were 
represented  nt  the  trial  by  their  attorney,  Jose  Sabater. 
Therefore,  the  fact  remains  that  the  transcript  of  the  record 
was  not  certified  to  either  by  the  secretary  of  the  trial  court 
or  by  the  attorneys  for  both  parties. 

Section  302  of  the  Code  of  Civil  Procedure  requires  that 
the  copies  brought  up  to  this  court  in  cases  of  appeal  ''must 
be  certified  to  be  correct  by  the  secretary  or  the  attorneys.** 
And  in  the  year  1910  in  the  case  of  American  Railroad  Co. 
of  Porto  Rico  v.  Municipal  Court,  16  P.  E.  K.,  227,  this  court, 
in  construing  the  said  section,  laid  down  the  doctrine  that  the 
word  ''attorneys"  employed  therein  includes  the  attorneys  of 
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all  the  parties  who  intervened  in  the  action  or  proceedings 
in  which  the  appeal  was  taken. 

This  heing  the  case,  we  are  of  the  opinion  that  the  con- 
tention of  the  respondents  should  be  sustained.  And  while 
expressing  this  opinion  we  wish  to  state  further  that  we  have 
examined  all  the  questions  involved  in  the  appeal  and  if  we 
'were  to  decide  the  same  on  their  merits  we  should  have  to 
affirm  the  judgment  appealed  from. 

The  appeal  should  be  dismissed. 

.Appeal  dismissed. 

Chief  Justice  Hernandez  and  Justices  Wolf  and  Aldrey 
concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
ease. 

Motion  to  reconsider  overruled  by  decision  of  July  18, 
1914,  without  opinion. 


Blanco  et  al.,  Plaintiffs  and  Appellants,  v.  Hebnandez 
ET  AL.,  Defendants  and  Eespondents. 

Appeal  from  the  District  Court  of  Mayaguez  in  an  Action 
of  Intervention  in  Ownership  of  Real  Property  and  for 
an  Injunction. 

No.  1048.— Decided  July  9,  1914. 

Appeal  dismissed  on  the  grounds  stated  in  the  opinion  delivered  in  case  No.  1049, 

Blanco  v.  Herndndez  et  al.,  decided  July  9,  1914. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jose  Benet  for  appellant  Alejandrina  Blanco  Ramirez. 

The  respondent,  Agustin  Hernandez  Mena,  appeared 
pro  se. 

Mb.  Justice  Aldrey  delivered  the  opinion  of  the  court. 

An  appeal  having  been  taken  from  the  judgment  rendered 
in  this  case  by  the  District  Court  of  Mayaguez,  the  plaintiff- 
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appellants  brought  up  the  transcript  of  the  record  to  this 
court.  In  their  brief  the  defendant-respondents  ask  that  the 
appeal  be  dismissed  because  the  said  transcript  of  the  rec- 
ord is  not  certified  to  by  the  secretary  of  the  trial  court  or 
by  the  attorney  for  both  parties. 

After  examining  the  transcript  we  find  that  this  appeal 
is  exactly  similar  to  case  No.  1049,  Alejandrina  Blanco  Rami- 
rez V.  Agustin  Hernandez  Mena,  in  which  we  have  just  ren- 
dered judgment  dismissing  the  appeal. 

For  the  reasons  given  in  the  opinion  on  which  the  said 
judgment  was  based,  the  appeal  taken  in  this  case  should  be 
dismissed  also.  We  wish  to  state  also  in  this  case  that  we 
have  examined  all  the  questions  involved  and  that  if  we  were 
to  consider  the  same  on  their  merits  we  should  decide  than 
in  the  same  way  as  the  trial  court  did. 

The  appeal  should  be  dismissed. 

Appeal  dismissed. 

Chief  Justice  Hernandez  and  Justices  Wolf  and  del  Toro 
concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
case. 

A  motion  to  reconsider  was  overruled  by  decision  of  July 
18,  1914,  without  opinion. 


Gonzalez,  Plaintiff  and  Appellant,  v.  Acha  bt  al., 

Defendants  and  Respondents. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in 
an  Action  for  Legal  Eedemption  of  Community  Property. 

No.  1062.— Decided  July  9,  1914. 

Community  Property — Redemption — Deposit — Complaint. — ^The  Law  of  Civil 
Procedure  in  force  in  this  Island  since  1886  has  not  been  repealed  by  the 
Code  of  Civil  Procedure  of  1904  in  so  far  as  the  former  requires  that  in 
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order  to  bring  an  action  for  legal  redemption  of  community  property  the 
redeemer  must  deposit  the  purchase  price  in  the  court  having  jurisdiction  of 
the  ease,  and  this  fact  must  be  alleged  in  the  complaint,  otherwise  it*  does 
not  state  a  cause  of  action. 
Deposit. — ^In  making  such  deposit  it  is  not  necessary  to  follow  the  measures 
prescribed  by  the  Civil  Code  in  cases  where  the  deposit  of  the  amount  owing 
may  produce  the  effect  of  payment. 

The  facts  are  stated  in  the  opinion. 

Mr.  Herminio  Diaz  Navarro  for  the  appellant. 

Mr.  Manuel  F.  Rossy,  for  the  respondents. 

Mr.  Justice  Aldrey  delivered  -the  opinion  of  the  court. 

This  is  an  action  for  legal  redemption  in  joint-ownership 
and  the  question  to  be  decided  is  whether  in  order  to  main- 
tain said  action  it  is  necessary  to  deposit  the  purchase  price^ 
the  manner  in  which  such  deposit  must  be  made  and  whether 
the  complaint  should  allege  such  deposit  in  order  to  be  good- 

The  complaint  originating  the  action  alleges,  among  other 
things,  that  when  plaintiff  Isaac  Gonzalez  Martinez  learned 
of  the  sale  to  defendant  Antonio  Acha  of  the  joint-ownership 
interest  which  he  seeks  to  redeena  he  approached  the  defend- 
ant and,  telling  him  that  he  wished  to  exercise  his  right  of 
redemption,  tendered  him  for  that  purpose  the  $7,000  which 
he  had  paid,  together  with  the  amount  of  the  expenses  of  the 
contract,  any  other  legitimate  payment  made  by  reason  of 
the  sale  and  the  useful  and  necessary  expenses  incurred  by 
the  thing  sold;  that  Acha  having  refused  to  accept  the  pur- 
chase price  and  the  other  amounts  tendered  and  to  convey 
the  property  to  him,  the  plaintiff  deposited  the  said  amount 
with  his  notary  to  bo  at  the  disposition  of  the  District  Court 
of  San  Juan,  Section  1,  and  that  he  has  been  and  is  disposed 
to  substitute  the  defendant  spouses  in  such  rights  and  obli- 
gations as  they  acquired  and  assumed  in  the  purchase  of  the 
joint-ownership  interest  which  is  the  subject-matter  of  this 
action. 

Under  our  former  laws  the  right  of  legal  redemption  was 
governed  by  Law  LV,  Title  V  of  Partida  5,  according  to  which 
any  person  holding  a  thing  in  common,  although  undivided, 
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could  sell  it  to  persons  having  an  interest  therein  or  to  a 
third  person,  but  if  one  of  the  joint-owners  wished  to  pay 
as  much  for  it  as  the  third  party,  he  could  take  it  in  prefer- 
ence to  the  third  party.  By  Law  LXXV  of  Toro  it  was  pro- 
vided that  if  a  person  sold  a  part  of  an  inheritance  which  he 
held  in  eonunon  with  another,  according  to  the  Law  of  Par- 
tidas  the  person  desiring  to  redeem  it  was  obliged  to  deposit 
the  purchase  price. 

Subsequently,  article  674  of  the  Spanish  Law  of  Civil  Pro- 
cedure of  1856  required,  .among  other  things  necessary  for 
maintaining  an  action  for  redemption,  that  the  purchase  price, 
if  known,  should  be  deposited,  and  if  unknown,  that  a  bond 
should  be  given  to  insure  such  deposit  when  the  purchase 
price  became  known.  The  said  article  was  re-enacted  in  arti- 
cle 1618  of  the  Spanish  Law  of  Civil  Procedure  of  February 
3,  1881,  and  by  article  1616  of  the  Law  of  Civil  Procedure 
which  went  into  effect  in  Porto  Rico  on  January  1,  1886. 

This  being  the  status  of  the  statutory  law  on  this  subject, 
the  Spanish  Civil  Code  was  promulgated  and  went  into  effect 
in  Porto  Eico  in  1890.  Article  1518  of  this  code,  which,  al- 
though included  under  conventional  redemption,  is  applicable 
to  legal  redemptions  pursuant  to  article  1625,  provided  that 
the  right  of  redemption  could  not  be  exercised  without  reim- 
bursing the  purchaser  for  the  purchase  price  together  with 
the  expenses  of  the  contract  and  any  other  legitimate  pay- 
ment made  by  reason  of  the  sale  and  the  useful  and  neceo- 
sary  expenses  incurred  by  the  thing  sold. 

Therefore,  according  to  the  Civil  Code,  considered  in  rela- 
tion to  the  Law  of  Civil  Procedure  then  in  force,  in  order 
that  the  redemption  might  be  made  it  was  necessary,  not  onlv 
to  pay  the  purchase  price  and  the  other  expenses  referred 
to  in  the  Civil  Code,  but  also  to  deposit  the  said  purchase  price 
pursuant  to  the  Law  of  Civil  Procedure  in  order  to  maintain 
the  action. 

The  Spanish  Civil  Code  was  substituted  in  this  Island 
by  the  Revised  Civil  Code  of  1902,  which,  with  slight  modi- 
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fication8,  is  a  reproduction  of  the  former  code,  and  which 
re-enacted  literally  the  provisions  regarding  redemption,  sec- 
tion 1421  thereof  being  identical  with  article  1518  of  the  for- 
mer code.  When  the  Revised  Civil  Code  of  1902  was  promul- 
gated and  went  into  eflFect  the  Spanish  Law  of  Civil  Proce- 
dure was  still  in  force  in  Porto  Rico  as  to  redemption,  and, 
as  the  Code  of  Civil  Procedure  was  enacted  in  the  year  1904, 
the  question  upon  which  this  appeal  is  based  now  presents 
itself,  namely,  whether  the  deposit  formerly  required  by  the 
Law  of  Civil  Procedure  is  still  necessary  in  actions  for  re- 
demption. 

There  is  no  doubt  that  the  Spanish  Civil  Code  as  well  as 
the  Revised  Civil  Code  require  only  the  reimbursement  of 
the  purchase  price  and  the  expenses  mentioned  therein  and 
contain  no  provision  requiring  a  deposit.  Such  deposit,  ac- 
cording to  the  Judgments  of  the  Supreme  Court  of  Spain 
of  December  31  and  October  16,  1906,  was  required,  not  be- 
cause of  the  provision  of  the  Civil  Code,  but  pursuant  to  arti- 
cle  1618  of  the  Law  of  Civil  Procedure,  and,  therefore,  if  the 
latter  is  not  now  in  force  in  Porto  Rico,  the  deposit  is  not 
necessary. 

The  Code  of  Civil  Procedure  of  1904  was  not  so  full  as 
to  include  every  kind  of  procedure  and  section  361  thereof 
only  repeals  all  laws,  royal  decrees,  orders,  military  orders, 
acts,  or  parts  of  acts  inconsistent  or  in  conflict  with  the  new 
code,  and,  as  we  find  no  provision  therein  inconsistent  or 
in  conflict  with  the  former  law  relative  to  deposits  in  actions 
for  redemption  we  must  conclude  that  it  still  continues  in 
force  on  this  subject  and  that,  therefore,  it  is  necessary  to 
make  the  deposit  in  order  to  maintain  an  action  for  redemp- 
tion. In  further  proof  of  the  fact  that  all  the  proceedings 
provided  for  in  the  old  Law  of  Civil  Procedure  were  not  re- 
pealed, we  find  that  when  the  Act  of  1905  relating  to  Special 
Legal  Proceedings  was  enacted,  which  act  governs  some  of 
the  proceedings  included  in  the  old  law  of  procedure,  it  was 
expressly  provided  therein  that  all  previous  laws  in  conflict 
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therewith  were  repealed  but  that  the  special  proceedings  es- 
tablished in  the  Civil  Code,  in  the  Mortgage  Law  and  its  Regu- 
lations, and  any  other  law  in  so  far  as  not  provided  for  therein, 
should  remain  in  force;  and  as  it  cannot  be  doubted  that 
actions  for  redemption  are  governed  by  special  proceedings, 
inasmuch  as  specific  requirements  are  necessary  for  maintain- 
ing them,  such  as  making  a  deposit,  which  is  not  required 
in  ordinary  actions,  we  may  also,  in  view  of  this  fact,  hold 
that  the  deposit  required  by  the  former  Law  of  Civil  Pro- 
cedure is  required  since  the  adoption  of  the  Code  of  Civil 
Procedure  of  1904. 

That  such  deposit  was  not  governed  by  the  Civil  Code 
there  can  be  no  doubt,  because  it  was  already  required,  first, 
by  the  Law  of  Toro  and,  later,  by  the  Law  of  Civil  Procedure, 
and  it  is  understood  that  such  deposit  should  be  necessary  be- 
cause, as  the  law  grants  only  nine  days  for  redemption,  the 
person  who  brings  the  action  should  have  the  money  ready 
in  that  time,  and  also  to  avoid  the  making  of  false  offers  of 
payment  and  the  contingency  that  the  money  may  not  be  forth- 
coming when  the  time  arrives  to  comply  with  the  judgment 
for  redemption. 

Having  reached  the  foregoing  conclusion,  let  us  see  now 
in  what  manner  the  deposit  should  be  made,  inasmuch  as  the 
plaintiff  in  the  present  case,  according  to  the  allegation  of 
the  complaint,  deposited  the  same  with  his  notary  and  because 
some  understand  that  such  deposits  should  be  made  accord- 
ing to  the  rule  established  for  the  deposit  of  amounts  due 
in  order  to  be  released  from  the  debt. 

We  understand  that  the  deposit  should  be  made  by  pay- 
ing the  amount  of  the  purchase  price  into  the  court  having 
jurisdiction  of  the  case,  for  only  in  this  manner  can  compli- 
ance be  given  to  the  provision  of  that  law  (section  1619)  that 
the  court  shall  order  the  delivery  of  the  amount  deposited  to 
the  public  depository  designated  for  that  purpose.  This  pro- 
\isioil  of  law  is  suflSciently  clear  to  show  the  manner  in  which 
the  deposit  should  be  made,  therefore  the  sections  of  the  Civil 
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Code  governing  deposits  in  cases  in  which  it  is  necessary 
tc  make  them  in  order  to  produce  the  effects  of  payment,  are 
not  applicable  to  the  deposit  required  in  actions  for  redemp- 
tion ;  nor  is  it  necessary  in  said  actions  to  tender  the  amount 
before  bringing  the  action,  for  the  law  which  exacts  the  de- 
posit does  not  so  require. 

Hence,  the  deposit  being  necessary,  the  complaint  must 
allege  that  the  money  is  deposited,  for  otherwise  the  omission 
of  such  allegation  would  be  sufficient  to  justify  holding  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  As  the  complaint  in  this  case  does  not  allege 
that  the  $7,000,  the  purchase  price  of  the  property  sought 
to  be  redeemed,  had  been  deposited,  there  is  no  doubt  that 
the  judgment  appealed  from  dismissing  the  complaint  should 

be  affirmed  on  this  ground. 

Affirmed. 

Chief  Justice  Hernandez  and  Justices  Wolf  and  del  Toro- 
concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
case. 


Pabkeb,  Plaintiff  and  Eespondent,  v.  OliiER,  Defendant  and- 

Appellant. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in  an 
Aeticn  of  Unlawful  Detainer  in  Tenancy  at  Sufferance. 

No.  1133.— Decided  July  11,. 1914. 

Plkading — Judgment  on  the  Pleadings. — When  the  eomplaint  is  sufficient  of 
itself  and  has  been  verified  in  the  proper  manner,  it  is  indispensable  that 
the  material  allegations  thereof  have  not  been  specifically  denied  in  the 
answer  and  that  no  new  matter  has  been  set  up  amounting  to  a  contradiction 
or  a  legal  defense  in  order  that  judgment  may  be  rendered  on  the  pleadings 
on  motion  of  the  plaintiff. 

UsLAWPUL  Detainee — ^Judgment  on  the  Pleadings — ^Evidknce. — ^When  the  de- 
fendant in  an  action  of  unlawful  detainer  in  tenancy  at  sufferance  denies 
all  the  material  allegations  of  the  complaint  and  at  the  first  hearing  admits 
having  received  a  letter  from  the  plaintiff  notifying  him  that  from  a  certain: 

^«c.  Vol.  ti   9 
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date  the  permission  granted  him  to  occupy  a  certain  lot  on  which  he  had 
built  a  house  \7ould  be  rescinded  and  revoked,  the  admission  that  he  had 
received  such  letter  is  not  sufficient  upon  which  to  sustain  the  plaintiff's 
motion  made  at  the  second  hearing  for  the  introduction  of  oral  testimonT 
and  before  the  same  had  been  heard  for  a  judgment  on  the  pleadings  and 
evidence. 

The  facts  are  stated  in  the  opinion. 

Mr.  0.  M.  Wood  for  the  respondent. 

Mr,  Artemio  P.  Rodriguez  for  the  appellant. 

Mr.  Chief  Justice  Hernandez  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  by  the  defendant,  Jose  Oiler  Diaz,  from 
a  judgment  rendered  by  the  District  Court  of  San  Juan,  Sec- 
tion 1,  on  October  20,  1913,  in  an  action  of  unlawful  detainer, 
in  which  judgment  it  was  ordered  that  the  defendant  be 
evicted  from  the  property  described  in  the  complaint  and  that 
he  pay  the  costs  of  the  action. 

The  essential  allegations  of  the  verified  complaint  are,  in 
summary,  that  the  plaintiff,  Cornelius  B.  Parker,  is  the  owaer 
of  lot  No.  201  of  the  property  ''El  Quinto''  situated  in  the 
ward  of  Pajaros  of  Bayamon,  which  lot  is  described  in  the 
complaint  and  that  on  September  1,  1913,  defendant  Oiler 
Diaz,  without  permission  from  the  plaintiff  and  without  any 
contract,  took  possession  of  the  said  lot  and  holds  the  same 
at  sufferance  without  paying  any  rental  or  other  considera- 
tion therefor,  refusing  to  vacate  the  same, 
i  The  defendant  filed  a  verified  answer  to  the  complaint,  ad- 
mitting that  the  plaintiff  is  the  owner  of  the  lot  in  controversy, 
but  denying  that  he  is  in  possession  of  the  same  without  any 
title,  alleging,  on  the  contrary,  that  he  has  been  in  possession 
of  the  property  since  the  year  1905  by  virtue  of  a  contract  of 
lease  entered  into  with  the  former  owners  of  the  property 
and  ratified  by  the  plaintiff,  which  lease  he  took  for  the  sole 
purpose  of  building  on  the  lot,  as  he  did,  a  one-story  frame 
house  with  a  galvanized  iron  roof ;  that  the  said  house  is  still 
on  the  lot  and  in  pei'fcct  condition,  he  having  agreed  with  the 
plaintiff  in  the  year  1908  to  pay  him  the  sum  of  $1  monthly 


July  11, 1914.]  Pabkee  v.  Ollbr.  131 

as  rental,  which  agreement  has  not  been  rescinded  or  an- 
nulled, and  that  he  owes  nothing  for  back  rent. 

At  the  first  hearing  of  the  case  on  October  14,  1913,  both 
parties  introduced  documentary  evidence. 

The  evidence  of  the  plaintiff  consists  of  a  copy  of  a 
letter  which  he  had  written  to  the  defendant  on  August  27, 
1913,  notifying  him  that  he  needed  the  lot  occupied  by  the 
defendant  on  and  after  September  1  following  and  that  the 
permit  was  rescinded  and  revoked.  The  defendant  acknowl- 
edged  having  received  the  said  letter. 

The  evidence  of  the  defendant  consisted  of  the  following : 
(a)  A  certificate  of  the  secretary  of  the  Municipal  Court  of 
Bayamon  attesting  that  on  July  15, 1913,  the  present  plaintiff, 
Cornelius  B.  Parker,  brought  an  action  of  unlawful  detainer 
in  the  said  court  against  Jose  Oiler  Diaz  for  failure  to  pay 
the  rental  of  the  lot  iu  question  since  July  1,  1911,  amounting 
to  $2.50,  the  plaintiff  alleging  that  up  to  the  date  of  the  com- 
plaint the  defendant  had  paid  only  the  first  three  monthly 
instalments,  which  action  was  dismissed;  (6)  three  receipts 
show] jg  that  the  defendant  had  paid  the  plaintiff  rent  for  the 
lot  as  follows :  $2  to  August,  1909,  $3  to  August,  1910,  and  $12 
from  July,  1910  to  May,  1911. 

Both  parties  offered  oral  testimony  and  October  20,  1913, 
was  the  day  set  for  the  second  hearing;  but  before  the  said 
evidence  was  introduced  the  plaintiff  made  a  motion  for  judg- 
ment in  his  fa^-or  on  the  pleadings  and  the  evidence,  on  the 
ground  that  the  defendant  admitted  all  the  essential  allega- 
tions of  the  complaint  when  he  acknowledged  the  receipt  of 
the  notification  of  August  27, 1913,  to  the  effect  that  the  plain- 
tiff needed  the  lot  on  and  after  September  1  following  and 
that  the  permit  was  rescinded  and  revoked.  The  court  sus- 
tained the  motion  over  the  objection  of  the  defendant  and 

4 

rendered  judgment  in  favor  of  the  plaintiff  in  the  terms  here- 
tofore stated. 

We  are  of  the  opinion  that  the  court  erred  in  sustaining 
the  said  motion  of  the  plaintiff  and  in  rendering  judgment  in 
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the  terms  in  which  it  did.  In  his  answer  to  the  complaint, 
instead  of  admitting  the  principal  allegation  of  the  plaintiff 
to  the  effect  that  he  held  possession  of  the  lot  at  sufferance, 
defendant  Oiler  Diaz  positively  denied  the  same,  alleging  that 
he  held  possession  nnder  a  lease,  and  that  allegation  was  cor- 
roborated by  the  copy  of  the  letter  which  the  plaintiff  ad- 
dressed to  him  on  August  27,  1913,  stating  that  he  needed  the 
lot  on  and  after  September  1  following  and  that  the  permit 
was  rescinded  and  revoked. 

''•  •  •  a  judgment  on  the  pleadings  may  be  rendered,  on 
motion  of  the  plaintiff,  when  the  material  allegations  of  the  complaint, 
which  is  sufl&cient  in  itself  and  verified  by  oath,  are  not  denied  spe- 
cifically by  the  answer,  and  no  new  matter  is  set  up  constituting  a 
defense.''    Horton  et  al.  v.  Robert,  11  P.  R.  R.,  168. 

These  requisites  are  not  present  in  this  case,  therefore 
the  judgment  appealed  from  is  contrary  to  the  foregoing  doc- 
trine. 

And  it  cannot  be  contended  that  by  virtue  of  the  letter 
which  the  plaintiff  introduced  in  evidence  and  which  the  de- 
fendant admitted  having  received,  the  allegation  of  the  plain- 
tiff that  the  defendant  held  possession  of  the  lot  at  sufferance 
was  proven,  because,  apart  from  the  fact  that  the  latter  did 
not  expressly  admit  that  he  held  the  lot  at  sufferance,  it  would 
result  that  the  case  was  decided,  not  only  on  the  pleadings,  hut 
also  on  the  evidence,  and  as  the  oral  evidence,  the  examination 
of  which  was  set  for  the  same  day  on  which  ^e  motion  was 
made,  was  not  introduced,  although  the  defendant  did  not 
v/aive  its  introduction,  the  case  could  not  be  decided  on  the 
merits  of  the  pleadings  and  the  evidence. 

For  the  foregoing  reasons  the  judgment  appealed  from 
should  be  reversed  and  a  new  trial  granted. 

Judgment  reversed  and  case  remanded 
for  new  trial. 

Justices  Wolf,  del  Toro,  Aldrey,  and  Hutchison  concurred. 
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6.  Lebesma  &  Co.,  Plaintiffs  and  Appellants,  v.  Centbal 
Cambalache,  Defendant  and  Respondent. 

Appeal  from  the  District  Court  of  Arecibo  in  an  Action  for 
Rescission  of  Contract  and  Indemnity  for  Damages. 

No.  1070.— Decided  July  11,  1914. 

Contract  for  Sale  op  Sugar — Private  Contract — ^Assumption  op  Obliga- 
tions— Third  Party. — When  a  private  contract  is  entered  into  between  the 
owner  of  a  central  and  a  merchant  for  the  sale  of  sugar  for  a  fixed  number 
of  years  and  the  owner  of  the  central  sells  the  sugar  to  another  person 
without  stipulating  in  the  agreement  that  the  purchaser  assumes  the  obliga- 
tions of  the  vendor  as  to  the  former  contract,  the  purchaser  is  not  bound  to 
comply  with  the  said  contract  for  the  sale  of  the  sugar. 

Agent. — In  order  that  acts  performed  by  A  may  bind  B»  it  must  be  shown  that 
A  acted  as  tbe  real  and  lawful  representative  of  B. 

CoxTRACT — Damages — Contractual  Relation. — ^When  in  an  action  for  the  rescis- 
sion of  a  contract  and  an  indemnity  for  damages  the  existence  of*  a  con- 
tractual relation  between  the  plaintiff  and  defendant  is  not  shown,  an  indem- 
nity for  damages  for  lack  of  fulfilment  of  the  contract  cannot  be  recovered. 

Appeal — Errors. — Errors  committed  by  the  trial  court  in  the  admission  and  ex- 
clusion of  evidence  which  are  not  detrimental  to  the  substantial  rights  of 
the  parties  do '  not  constitute  grounds  for  the  reversal  of  the  judgment 
appealed  from. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cayetano  Coll  y  Cuchi  and  Scmtiago  B.  Palmer  for 
the  appellants. 

Mr.  Antonio  Sarmiento  for  the  respondent. 

Mb.  Justice  del  Toro  delivered  the  opinion  of  the  court. 

This  is  an  action  for  the  rescission  of  a  contract  and  for 
damages  in  which  judgment  was  rendered  by  the  District 
Court  of  Arecibo  against  the  plaintiffs. 

Summarized,  the  complaint  alleges:  1st.  That  the  plain- 
tiffs are  a  general  commercial  partnership  and  that  the  de- 
fendant is  a  corporation,  both  organized  under  the  laws  of 
Porto  Rico  and  domiciled  in  Arecibo ;  2d.  That  the  agricul- 
tural partnership  of  Westphaling  &  Co.,  domiciled  in  Are- 
cibo end  owner  of  the  Central  Oriente,  entered  into  a  con- 
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tract  with  the  plaintiffs  which  was  set  out  in  the  following 
terms : 

**Arecibo,  p.  R.,  July  10,  1909. 
**  Messrs.  G.  Ledesma  &  Co., 

^^Areciho. 
**Dear  Sirs:  In  conformity  with  the  conversation  between  your 
Don  Manuel  and  our  Don  Carlos,  you  are  appointed  our  agents  for 
the  sale  of  our  sugars  and  those  of  our  successors  or  assignees  for  a 
period  of  five  years,  with  option  on  our  part  to  renew  the  contract 
for  five  years  more.  You  are  to  pay  the  highest  market  price  f.  o.  b. 
in  Arecibo,  less  9  cents  per  100  lbs.  for  lighterage  and  storage  and 
1  per  cent  commission.  In  case  we  should  obtain  a  better  offer  from 
a  third  person  and  it  should  not  suit  you  to  outbid  that  offer,  we  are 
at  liberty  to  sell  our  sugar  to  another  purchaser,  crediting  you  with 
1  per  cent  commission  on  the  first  cost,  but  not  allowing  you  the  9 
cents  for  Ughterage  and  storage. 
**  Yours  truly, 

(Signed)  Westphaling  &  Co.'' 


<  ( 


3d.  That  subsequent  to  the  date  of  the  said  contract  the  agri- 
cultural partnership  of  Westphaling  &  Co.  was  dissolved  and 
a  corporation  known  as  Central  Oriente  was  organized,  which 
took  charge  of  the  assets  and  liabilities,  as  well  as  of  all  the 
rights  and  obligations  of  said  partnership,  and  that,  besides, 
the  new  corporation  took  charge  of  and  assumed  all  the  obli- 
gations of  the  contract  for  the  sale  and  shipment  of  sugar 
entered  into  between  Westphaling  &  Co.  and  G.  Ledesma  & 
Co.,  to  which  this  action  refers,  which  contract  was  duly  com- 
plied with  by  the  said  Central  Oriente  during  the  crop  which 
began  in  January  and  ended  in  June  of  1910 ;  4th.  That  sub- 
sequent to  June  of  1910  the  new  corporation,  Central  Oriente, 
sold  all  its  factories,  lands  and  plantings  to  the  defendant, 
Central  Cambalache,  Inc.,  the  later  taking  charge  of  all  the 
contracts  and  obligations  of  the  former,  and  in  compliance 
with  the  contract  between  Westphaling  &  Co.  and  the  plain- 
tiff partnership,  which  the  latter  alleges  was  transferred  to 
the  Central  Oriente  and  later  to  the  defendant  corporation, 
riaid  defendant  corporation,  Central  Cambalache,  Inc.,  de- 
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livered,  during  the  crop  which  began  in  January  and  ended 
in  June  of  1911,  all  the  sugars  produced  from  the  sugar-cane 
which  could  have  been  ground  by  the  Central  Oriente,  Inc., 
to  be  sold  and  shipped  by  the  plaintiff  firm  according  to  the 
terms  and  conditions  of  the  said  contract ;  5th.  That  the  plain- 
tiffs made  preparations  and  contracted  serious  obligations  for 
the  sale  and  shipment  of  the  sugar  to  be  manufactured  and 
dehvered  to  the  plaintiffs  by  the  defendant  in  1912  in  accord- 
ance with  the  terms  of.  the  said  contract,  and  that  the  defend- 
ant, without  cause  or  reason,  refused  to  deliver  the  sugars 
to  the  plaintiffs ;  6th.  That  the  plaintiffs  have  sustained  losses 
by  the  defendant 's  action  to  the  amount  of  $54,000.  The  com- 
plaint  concludes  with  the  prayer  that  judgment  be  rendered 
against  the  defendant  as  follows :  1st.  Rescinding  the  contract 
of  shipment  and  sale  of  sugars  of  July  10,  1909 ;  2d.  That  it 
indemnify  the  plaintiffs  in  the  sum  of  $54,000  for  the  losses 
which  they  sustained  by  reason  of  the  noncompliance  with  the 
said  contract ;  and  3d.  That  the  defendant  pay  the  costs,  dis- 
bursements, and  attorney's  fees. 

The  following  is  a  true  copy  of  the  pertinent  parts  of  the 
answer  to  the  complaint : 

**1.  Defendant  denies,  for  want  of  information,  the  facts  alleged 
in  the  second  count  of  th'j  complaint  in  the  paragraph  beginning 
'And  the  plaintiff  firm  further  alleges/  on  to  the  end.  The  defendant 
alleges  besides  that  this  denial  is  not  verified  as  regards  the  genu- 
ineness of  the  document  copied  in  the  complaint  because  it  does  not 
appear  to  be  signed  by  said  defendant. 

'*2.  Defendant  also  denies,  for  lack  of  information,  the  facts 
alleged  in  the  third  count  ot  the  complaint. 

'*3.  Defendant  denies  absolutely  that  the  Central  Oriente  sold 
all  of  its  lands  and  plantings  to  the  defendant  and  th?.t  the  latter 
took  charge  of  all  the  contracts  and  obligations  of  the  former,  and 
denies  in  the  same  manner  that  in  compliance  with  the  contract  which 
the  complaint  alleges  was  entered  into  between  Westphaling  &  Co. 
and  the  plaintiffs,  the  defendant  delivered  to  the  latter  during  the 
crop  of  1911  all  the  sugars  produced  from  the  canes  which  could  have 
been  ground  by-  the  Central  Oriente,  Inc.,  to  be  sold  and  shipped  by 
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the  said  plaintiffs  pursuant  to  the  terms  and  conditions  of  the  said 
contract. 

^*4.  Defendant  denies,  for  lack  of  information,  the  preparations 
and  expenses  for  the  crop  of  1912  referred  to  in  the  fifth  count  of 
the  complaint,  and  further  denies  absolutely  that  the  defendant  re- 
fused to  deliver  to  the  plaintiffs  the  sugars  of  the  crop  of  1912  which 
it  should  have  delivered  to  them  by  virtue  of  the  contract  referred 
to  in  the  complaint.  Said  contract,  if  it  existed  as  alleged,  was  never 
accepted,  much  less  complied  with,  by  the  defendant,  nor  was  its  ful- 
filment ever  requested  or  demanded  by  anyone. 

**5.  Defendant  absolutely  denies  the  sixth  count  of  the  complaint 
and  prays  the  court  to  render  judgment,  at  the  proper  time,  against 
the  plaintiffs  dismissing  the  complaint  with  costs,  disbursements 
and  a  reasonable  attorney's  fee." 

On  June  10, 1913,  both  parties  appeared  by  their  attorneys 
heforo  the  district  court  and  introduced  evidence  and  sub- 
n)itted  oral  arguments.  On  October  1,  1913,  after  fully  and 
caref ulljr  considering  the  pleadings  and  the  evidence,  the  court 
rendered  judgment  dismissing  the  complaint  without  special 
imposition  of  costs.  From  that  judgment  the  plaintiffs  took 
the  present  appeal. 

In  our  opinion,  admitting  that  Westphaling  &  Co.  con- 
tracted with  the  plaintiffs  as  set  out  in  the  letter  transcribed 
in  the  second  count  of  the  complaint,  the  fundamental  ques- 
tion to  be  decided  in  this  case  is  simply  whether  or  not  such 
obligation  passed  to  the  defendant,  Central  Cambalache,  Inc. 

The  allegations  of  the  complaint  referring  to  the  obliga- 
tions contracted  by  Central  Oriente  and  Central  Cambalache, 
Inc.,  in  the  contract  for  the  sale  and  shipment  of  sugars  en- 
tered into  by  Westphaling  &  Co.  with  the  plaintiffs,  having 
been  denied,  the  burden  was  on  the  latter  to  prove  them  at  the 
trial  and  they  introduced  documentary  and  oral  evidence  for 
that  purpose. 

The  deeds  by  which  Westphaling  &  Co.  sold  their  rural 
properties  and  assigned  their  rights  to  Central  Oriente,  and 
the  deeds  by  which  Central  Oriente  sold  and  transferred  all 
their  properties,  rights  and  interests  to  Central  Cambalache, 
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Inc.,  are  copied  literally  in  the  transcript  of  the  record  brought 
up  to  this  court.  We  have  examined  them  carefully  and  agree 
with  the  trial  court  that  no  reference  is  made  in  any  part 
thereof  to  the  contract  for  the  sale  and  shipment  of  sugars 
referrea  to  in  this  action  How,  then,  can  the  defendant  bo 
held  Uable  for  the  fulfilment  of  the  said  contract?  The  fact 
that  it  was  entered  into  by  the  former  owner  of  the  properties 
which  are  now  owned  by  the  defendant,  is  of  no  importance 
masmuch  as  the  contract  under  consideration  is  a  purely  per- 
f  onal  one  and  does  not  affect  the  properties  conveyed. 

The  plaintiffs  submit  the  following  statement  as  a  forcible 
argument  in  support  of  their  contention  when  considered  in 
the  light  of  the  testimony  of  their  witnesses : 


41 


STATEMENT     OF     THE     BUQAR     OF     CENTRAL     CAMBALACHE     FOR     THE     CROP 

OF     1911. 

Total   manufactured 146,144  sacks. 

Less  direct  sales   by  the  Central 52 


tt 


I. 


liess   15,000  sacks   transferred  by   Roses   to 
Ledesma  as  from  Oriente 

75;^  Hoses  98,319  sacks. 

25%  Ledesma  32,773 

PurehaaeJt: 

100,092  sacks 
46,000      **      —15,000 


146,092  sacks. 


15,000 


«( 


Roses 
Ledesma 


100,092  sacks 
81,000     *' 


146,092  sacks 

Shipments: 
By  Steamer 
By  R.R. 
Used 

Boses 
69,200 
20,000 
10.892 

Exported: 
By  Steamer 
By  R.R. 

100,092  sacks 

104,200  sacks 
81,000      •* 

131,092  sacks 

Ledesma 
35,000 
11,000 


131,092  sacks. 
131,092      '' 

Over   1,773  sacks. 
Less     1,773     " 

Total 

104,200  sacks. 
81,000      " 
10,892      '* 


46,000  sacks 


146,092  sacks. 


Less 
Over 


450  sacks 
450      •' 


135,200  sacks 

Proportion  R.R.      22.92^ 

89,200  sacks  Roses  20.45p  sacks 

46,000      **  Ledesma     10,550      '' 

Final  Liquidation: 

Roses  credits  Ledesma: 

4^  profit  quintal  on  1,773  sacks  total  excess  4,433  quintals 1177.32 

\i  com.  on  basis  of  $4  per  quintal 177 .  32 

4f(  profit  quintal  on  50  sacks  -  1,125  quintals 45.00 

$399 . 64 
Arecibo,  P.  R.,  September  22,    1911.    Seal.     Successors  of  Roses 
A  Co.     Arecibo,  P.  R." 
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The  testimony  of  witnesses  Ledesma,  manager,  and  Astor, 
general  attorney  in  fact,  of  the  plaintiffs,  in  relation  to  the 
statement  transcribed,  tends  to  show  that  in  1911  Central 
Cambalache,  Inc.,  actually  complied  with  the  contract  entered 
into  by  Westphaling  &  Co.  with  the  plaintiff  firm.  Never- 
theless, we  agree  also  with  the  trial  court  that  this  evidence 
cannot  be  given  the  scope  attributed  to  it  by  plaintiffs.  While 
it  is  tiiie  that  the  foregoing  statement  contains  the  words, 
''Less  15,000  sacks  transferred  by  Eoses  to  Ledesma  as  from 
Oriente,''  it  does  not  appear  that  this  statement  was  author- 
ized by  Central  Cambalache,  Inc.,  but  by  the  Successors  of 
Boses  &  Co.,  who  have  not  been  shown  conclusively  to  be  the 
lawful  representatives  of  Central  Cambalache. 

Having  reached  the  conclusion  that  the  existence  of  the 
contractual  relation  between  the  plaintiffs  and  the  defendant 
alleged  in  the  complaint  has  not  been  proved,  it  would  be 
idle  to  discuss  the  matter  of  damages.  If  there  is  no  con- 
tract, no  claim  lies  for  damages  for  its  nonfulfilment. 

There  is  also  included  in  the  transcript  of  the  record  a 
bill  of  exceptions  setting  out  two  exceptions  taken  by  the 
plaintiff  during  the  trial.  One  refers  to  a  supposed  error 
committed  by  the  court  in  not  allowing  the  plaintiffs  to  prove 
the  damages  sustained  by  them  for  the  year  1914  and  the 
other  to  the  action  of  the  court  in  permitting  the  defendant 
to  introduce  in  evidence  certain  documents  tending  to  show 
that  Ledesma  himself,  the  manager  of  the  plaintiff  firm,  being^ 
the  president  of  the  board  of  directors  of  Central  Camba- 
lache, it  was  resolved  by  the  board  to  sell  all  the  crop  of  1912 
to  Georgetti,  Cintron,  Aboy  &  Co.  Even  though  the  errors 
alleged  had  been  committed,  they  would  have  no  influence 
upon  the  decision  of  this  appeal.  As  to  the  first,  because  we 
have  seen  that  there  is  no  basis  for  a  consideration  of  whether 
or  not  damages  were  suffered  by  the  plaintiffs,  and  as  to  the 
second,  because  the  evidence  offered  and  admitted  is  not  nec- 
essary for  arriving  at  the  conclusion  that  the  existence  of 
the  contract  alleged  in  the  complaint  to  have  been  entered  into 
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betweor.  the  plaintiffs  and  the  defendant,  has  not  been  proved. 
The  decision  of  this  case  is  sustained  by  the  pleadings  of  both 
parties  and  by  the  evidence  of  the  plaintiffs. 

The  judgment  appealed  from  should  be  affirmed. 

Afflrmed. 

Chief  Justice  Hernandez  and  Justice  Wolf  and  Aldrey 
concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
ease. 


Vendilbll,  Plaintiff  and  Appbllant,  v.  Pellot,  Defendant 

AND   EeSPONDENT. 

Appeal  from  the  District  Court  of  Aguadilla  in  an  Action 

of  Debt. 

No.  1117.— Decided  ^^7  11>  1914. 

Verification — Vebiptcation  When  Affiant  Cannot  Sign. — When  a  defendant 
who  verifies  the  ans^Ter  to  the  complaint  does  not  know  how  to  sign,  he 
should  place  his  mark  at  the  foot  of  the  afSdavit  and  another  person  should 
write  the  affiant's  name  near  his  mark  and  sign  his  own  name  as  witness. 
Hence,  an  affidavit  in  which  the  notary  attests  that  the  defendant  made  the 
oath  and  affixed  his  mark  before  him  is  defective,  unless  a  witness  signed 
in  the  manner  above  indicated. 

Id. — ^Verification  of  Answer  Based  on  a  Document. — The  provisions  of  sec- 
tion 118  of  the  Code  of  Civil  Procedure  should  be  complied  with  in  such  a 
case,  i.  e.,  the  affiant  should  swear  that  the  facts  on  which  the  denial  is 
based  are  true  of  his  own  knowledge,  except  as  to  those  which  he  knows 
from  information  and  belief,  in  which  case  he  should  state  that  he  believes 
them  to  be  true. 

Id. — Amendment  of  Verification — Appeal. — ^When  a  pleading  is  not  verified 
or  the  verification  is  null  and  void,  the  defect  may  be  corrected  by  an  amend- 
ment. In  such  a  case  the  appellate  court  may  reverse  the  judgment  ap- 
pealed from  and  remand  the  case  to  the  court  of  its  origin  with  instructions 
that  the  defendant  be  granted  leave  to  amend  his  verified  answer  and  the 
action  be  proceeded  with  according  to  law. 

The  facts  are  stated  in  the  opinion. 
Mr.  Jose  de  Diego  for  the  appellant. 
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Mr.  Enrique  Gonzalez  Mena  for  the  respondent. 

Mr.  Justice  del  Tobo  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  District  Court 
of  Aguadilla  dismissing  a  certain  complaint  in  an  action  of 
debt. 

Summarized,  the  complaint  alleges  (1)  that  plaintiff  and 
defendant  are  of  age,  landowners  and  residents  of  Isabela; 

(2)  that  the  defendant,  with  the  plaintiff  as  surety,  made 
three  promissory  notes  payable  to  Eduardo  Quevedo  of  Isa- 
bela, which  were  exhibited  with. the  complaint  and  are  as  fol- 
lows :  One  of  June  18,  1910,  for  $236,  due  December  18,  1910 ; 
one  of  October  1,  1910,  for  $236,  due  March  30,  1911,  and  an- 
other of  March  24,  1911,  for  $100,  due  September  24,  1911; 

(3)  tiat  at  the  maturity  of  th6  said  notes  debtor  Pellot  failed 
to  pay  them  nor  did  he  pay  them  at  the  expiration  of  the 
extensions  granted  by  creditor  Quevedo,  so  that  the  plaintiff, 
as  solidary  surety  and  principal  debtor,  had  to  pay  to  the 
isaid  Quevedo  the  amount  of  the  debt  of  $572;  (4)  that  on 
several  occasions  the  plaintiff  demanded  of  defendant  Pellot 
the  payment  of  the  said  amount,  but  has  not  received  the 
ecnie.  The  complaint  concludes  with  the  prayer  that  judg- 
ment be  rendered  against  the  defendant  for  the  amount 
claimed,  with  interest,  costs  and  attorney's  fees. 

We  transcribe  below  the  first  of  the  promissory  notes  ex- 
hibited with  the  complaint.  The  other  two  are  drawn  up 
in  similar  form.  The  second  is  signed  by  Eugenio  Vendrell 
at  the  request  of  Pellot  and  the  third  by  the  same  person  who 
signed  the  first,  Pedro  Van  Derdys. 

**A.  Received  of  surety  Tiburcio  Vendrell.  (Signed)  E.  Que- 
vedo. I  owe  and  promise  to  pay  to  the  order  of  Eduardo  Quevedo 
of  this  vicinage,  on  March  30  of  the  coming  year,  the  sum  of  $236, 
American  gold,  received  as  a  loan  from  the  said  Quevedo  to  my  entire 
satisfaction.  For  the  paymejit  thereof  I  pledge  my  present  and  future 
properties  and  I  waive  such  laws  and  rights  as  may  favor  me.  Isa- 
bela, October  10,  1910.  Higinio  Pellot  per  (signed)  Pedro  Van 
Derdys. 
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**I  gaarantee  the  payment  of  this  note  as  surety  and  principal 
debtor,  waiving  the  rights  of  excussion,  endorsement  and  joint  lia- 
bility, and  1  agree  to  any  extension  which  may  be  granted.  At  the 
request  of  Tiburcio  Vendrell,  who  does  not  know  how  to  sign.  (Signed) 
Eugenio  Vendrell.  Piled  in  the  office  of  the  secretary  this  18th  day 
of  June,  1913.     (Signed)  Telesforo  Cab&n,  secretary." 

■  w 

.  1- 

Summarized,  the  defendant's  answer  to  the  complaint  is 
as  follows:  (1)  He  admits  its  first  allegation;  (2)  he  denies 
the  second  allegation  and  alleges  that  at  no  tim^  did  he  ask 
the  plaintiff  to  be-  his  surety,  and  that  he  did  not  make  any 
promissory  note  payable  to  Eduardo  Quevedo  of  Isabela  on 
the  dates  and  for  the  amounts  stated  in  the  second  allegation ; 
(3)  he  denies  the  third  allegation  and  alleges  that  he  was 
never  asked  to  pay  any  promissory  note  or  granted  any  exten- 
r-ion;  (4)  he  denies  the  fourth  allegation  and  alleges  that  the 
plaintiff  never  demanded  of  him  the  payment  of  any  sum  of 
money.  The  answer  concludes  with  the  prayer  that  the  court 
(lismiso  the  complaint  with  costs  against  the  plaintiff. 

At  the  trial  evidence  was  introduced  by  both  parties  and 
on  January  5,  1914,  the  court  rendered  judgment  against  the 
plaintiff. 

In  his  brief  filed  in  this  court  in  support  of  the  appeal 
taken  by  him,  the  plaintiff  maintains  that  the  trial  court 
erred  (1)  in  not  striking  out  the  affidavit  to  the  answer  to 
the  complaint;  (2)  in  not  rendering  judgment  in  favor  of 
the  plaintiff  on  the  merits  of  the  complaint,  and  (3)  in  ren- 
dering judgment  dismissing  the  complaint  against  the  weight 
of  the  evidence. 

Let  us  examine  the  first  error. 

The  verification  of  the  answer  is  as  follows: 

**I  swear  that  I  am  the  defendant  in  this  case  and  that  all  the 
allegations  contained  in  the  foregoing  answer  are  true,  as  to  some, 
of  my  own  knowledge,  and,  as  to  others,  upon  information  and  belief. 
(Signed)  Higinio  Pellot. 

**  Sworn  to  and  marked  before  me  by  Higinio  Pellot,  of  age,  sin- 
gle, farmer,  resident  of  Isabela,  whom  I  know  perspnally,  this  25th 
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day  of  October,  1913.  Attest:  (Signed)  Angel  M.  Torregrosa,  notary 
public.  (There  is  a  25-cent  internal  revenue  stamp  afSxed  and  can- 
celed and  a  stamped  impression  reading  *  Angel  M.  Torregrosa,  At- 
torney and  Notary,  Aguadilla,  Pto.  Rico.')   No.  14  of affidavit." 

The  appellant  alleges  that  the  affidavit  transcribed  is  void 
because  of  defects  in  form  and  substantial  defects. 

One  of  the  defects  of  form  pointed  out  by  the  appellant 
is  that  Higinio  Pellot,  being  an  ignorant  person  who  did  not 
know  how  to  sign,  should  have  complied  with  the  provisions 
of  the  Notarial  Act  of  1906,  section  14  6f  which  provides 
that  when  any  of  the  parties  to  an  instrument  *'are  unable 
to  sign,  the  notary  shall  state  the  fact,  and  one  of  the  wit- 
nesses shall  sign  for  the  party,  and  such  witness  shall  pre- 
cede his  signature  with  the  note  in  his  ovni  handwriting  that 
he  signs  for  himself  and  for  the  party,  in  the  name  of  said 
party  or  parties.'' 

The  document  in  this  case  is  a  verified  pleading. 

Either  the  pleading  or  the  affidavit  of  verification,  says 
Cyc,  should  be  subscribed  by  the  person  verifying,  but  both 
need  not  be  subscribed  in  order  to  make  the  affidavit  suffi- 
cient.    31  Cyc,  545,  and  cases  cited. 

The  jurat,  continues  Cyc,  should  conform  to  the  local 
statutory  requirements  and  to  the  general  rules  govemins; 
affidavits.    31  Cyc,  545,  and  cases  cited. 

In  the  present  case  the  answer  is  subscribed  by  the  def end- 
ant 's  attorney  and  the  verification  appeal^  in  the  form  tran- 
scribed herein.  If  Higinio  Pellot  had  been  able  to  sign  his 
own  name,  it  would  be  sufficient  for  him  to  have  signed  either 
the  answer  or  the  verification  pursuant  to  the  jurisprudence 
cited.  But  Higinio  Pellot  did  not  know  how  to  sign  and,  ac- 
cording to  the  attestation  of  the  notary,  he  affixed  his  mark. 

The  act  to.  establish  a  registry  of  affidavits  or  declarations 
executed  before  notaries  and  other  officers,  approved  March 
12,  1908  (Acts  of  1908,  p.  39),  is  silent  as  to  what  should 
be  done  when  a  person  taking  an  oath  does  not  know  how  to 
sign.    We  have  already  seen  what  the  Notarial  Act  prescribes 
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in  such  cases,  and  taking  into  account,  besides,  that  section 
392  of  the  Political  Code,  in  defining  the  meaning  and  scope 
of  the  words  *  *  signature ' '  and  *  *  subscription, ' '  among  others, 
establishes  that  they  include  mark  when  a  person  is  unable 
to  write  his  name, — his  name  being  written  near  it  and  wit- 
nessed by  a  person  who  signs  his  own  name  (see  the  English 
text  of  the  section  cited),  we  must  reach  the  conclusion  that 
the  practice  which  should  be  followed .  and  is  followed  gen- 
erally is  that  the  person  taking  the  oath  in  cases  of  this 
Mnd  should  affix  his  mark  and  another  person  should  write 
the  affiant's  name  near  the  mark  and  sign  his  own  name  as 
witness. 

Therefore,  the  defect  of  form  to  which  the  appellant  refers 
exists,  and,  furthermore,  we  are  of  the  opinion  that  the  sub- 
stantial defect  indicated  by  him  also  exists,  namely,  that  the 
defendant  failed  to  state  what  facts  are  known  to  him  of 
his  own  knowledge  and  what  upon  information  and  belief. 

It  is  true,  as  contended  by  the  respondent,  that  this  case 
does  not  come  under  section  118,  but  under  section  119,  of 
the  Code  of  Civil  Procedure ;  but  it  is  also  true  that  the  rule 
contained  in  section  118  should  be  applied  to  section  119,  there- 
fore when  the  genuineness  of  a  document  transcribed  in  the 
complaint  or  of  a  copy  of  a  document  annexed  thereto  is  de- 
nied, instead  of  employing  the  vague  and  uncertain  words 
'*as  to  some  facts^  of  my  own  knowledge  and,  as  to  others, 
upon  information  and  belief,"  employed  in  the  present  case, 
it  should  be  averred,  in  accordance  with  the  form  prescribed 
in  section  118,  that  the  facts  relative  to  the  denial  are  known 
to  the  affiant  of  his  own  knowledge,  except  those  which  he 
states  he  knows  upon  information  and  belief,  in  which  case 
he  should  add  that  he  believes  them  to  be  true. 

Having  reached  the  foregoing  conclusions,  the  judgment 
appealed  froiki  should  be  reversed  and  there  is  no  need  to 
consider  the  other  errors  assigned  by  the  appellant.  The 
defects  alleged  before  this  court  were  duly  alleged  in  the 
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district  court  also  and  are  presumed  to  have  been  recognized 
by  the  trial  court. 

Now,  as  this  is  a  case  in  which,  after  weighing  the  evi- 
dence, the  trial  court  held  that  the  plaintiff  had  failed  to  prove 
the  debt  sued  for,  and  as  defects  are  pleaded  which,  although 
they  may  be  considered  substantial,  are  susceptible  of  amend- 
ment, we  are  of  opinion  that  the  judgment  appealed  from 
should  be  reversed  and  the  case  remanded  to  the  court  of 
its  origin  with  instructions  that  the  defendant  be  granted 
leave  to  amend  his  verified  answer  and  that  the  case  proceed 
in  accordance  with  law. 

Our  decision,  we  think,  is  sustained  by  the  attendant  cir- 
cumstances and  by  jurisprudence,  which,  summarized  by  Cyc, 
is  as  follows : 

**An  affidavit  of  verification  may  usually  be  amended  nunc  pro 
tunc,  in  respect  to  the  jurat,  or  venue,  or  in  respect  to  any  other 
matter  either  of  form,  or  substance,  within  the  discretion  of  the 
court,  where  the  allowance  of  the  amendment  tends  to  a  fair  trial 
of  the  case  on  the  merits  and  the  adverse  party  is  given  a  reasonable 
time  to  meet  the  amended  pleading.  Where  no  verification  has  been 
attached  to  a  pleading,  or  one  which  is  a  nuUity,  the  deficiency  may 
be  supplied  by  amendment.'    31  Cyc,  545,  546. 

The  judgment  appealed  from  should  be  reversed  in  the 
manner  stated. 

Judgment  reversed  omd  case  remoulded  to  the 
lower  court  in  order  that  leave  be  granted 
to  amend  the  verification  to  the  answer  and 
that  the  proceedings  be  continued  in  accord- 
ance with  law. 

Chief  Justice  Hernandez  and  Justices  Wolf,  Aldrey  and 
Hutchison  concurred. 
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Ex  PA3Tn  C::mtb6n  et  al..,  Petitioners  and  Appellants,  and 
The  People,  Contestant  and  Respondent. 

Ai'PSAL  from  the  District  Court  of  Ponce  in  Habeas  Corpus 

Proceedings. 

No.  695.— Decided  July  13,  1914. 

CoNTEMFT — .TuRisDiCTiON  OF  MUNICIPAL  JUDGES. — PuTsuant  to  section  61  of  the 
Code  of   Criminal   Procedure,   which   alone   empowers   municipal   judges   to 
piuiiah  for  contempt,  said  judges  may  punish  for  the  said  offense  only  when, 
committed  before  them  and  not  when  committed  beyond  their  presence^ 

CONSTEUCTION  OP  LaW — DISCREPANCIES  BETWEEN  ENGLISH  AND  SPANISH  TEXT. 

vriicn  a  statute  is  of  American  origin,  as  in  the  case  of  the  Code  of  Criminal 
i'rocedure,  the  English  text  governs  in  preference  to  the  Spanish  in  case  of 
discrepancy. 

T!ie  facts  are  stated  in  the  opinion. 

Mr.  Alfonso  Lastra  Charriez  for  the  appellants. 

Mr.  Salvador  Mestre,  fiscal,  for  The  People. 

Mr.  Justice  Aldrey  delivered  the  opinion  of  the  court. 

Qenaro  Cintrcn  and  Pedro  Osoro  presented  a  petition  to 
the  District  Court  of  Ponce  for  a  writ  of  habeas  corpus  to 
release  them  from  imprisonment  on  the  ground  that  they 
were  imprisoned  unlawfully  because  the  Municipal  Court  of 
Ponce  had  no  jurisdiction  to  punish  them  for  contempt,  which 
is  the  offense  for  which  they  were  sentenced  to  the  imprison- 
ment. 

After  the  hearing  on  the  petition  the  judge  of  the  district 
court  ordered  that  they  serve  out  the  sentences  and  from  this 
decision  the  petitioners  took  the  present  appeal. 

According  to  the  writ  under  which  the  petitioners  were 
committed  to  prison  for  contempt,  when,  on  the  day  after  the 
appellants  had  been  sentenced  to  pay  a  fine  of  $5  or  to  suffer 
five  days '  imprisonment  for  violating  the  Weights  and  Meas- 
ures Act,  the  deputy  marshal  of  the  Municipal  Court  of  Ponce 
demanded  of  the  appellants  in  their  mercantile  establish- 
ment that  they  pay  the  fine,  informing  them  that  if  they  did 
not  he  would  commit  them  to  jail,  they  resisted  obstinately 

/>ec.  Vol.  21— 10 
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and  used  language  against  the  deputy  marshal  and  the  judge 
of  the  munioiiH^l  oaurt  which  it  is  not  neoesaary  to  repeat 
here.  The  court  aummoned  them  to  show  cause  why  they 
should  not  be  punished  for  contempt,  and,  after  they  had  been 
heard,  rendered  judgment  sentencing  them  to  five  days'  im- 
prisonment each. 

In  his  report  on  the  case  to  this  court  the  fiscal  recom- 
mended that  the  decision  of  the  district  court  dismissing  the 
petition  for  a  writ  of  habeas  corpus  be  reversed  and  that 
this  court  order  the  discharge  of  the  appellants  on. the  ground 
that  municipal  courts  have  no  jurisdiction  to  punish  for  con- 
tempts committed  beyond  the  presence  of  the  judge,  and 
t4ted  in  support  of  his  recommendation  the  holding  in  the 
<3ase  of  Ex  parte  Pesquera,  17  P.  R.R.,  706.  The  lower  court 
also  relied  on  the  said  case  in  dismissing  the  petition  of  the 
appellants. 

In  that  case  contempt  was  committed  in  the  presence  of 
the  court  and  it  was  there  said  that,  although  according  to 
the  Act  of  March  1, 1902,  whose  sections  1  and  3  were  amended 
by  the  Act  of  March  8,  1906,  municipal  courts  had  no  juris- 
diction to  punish  tor  contempt  because  the  said  act  referred 
only  to  the  Supreme  Court,  to  district  courts  and  to  any  other 
<;ourt  of  record  which  might  be  created,  nevertheless  they 
.are  authorized  to  punish  for  contempt  by  sections  56  and 
61  of  the  Code  of  Criminal  Procedure. 

The  first  of  the  said  sections  defines  the  powers  of  justices 
of  the  peace,  which,  as  we  held  in  the  said  case  of  Pesquera, 
are  applicable  to  the  judges  of  municipal  courts,  and  section 
61  of  the  English  edition,  provides  that  justices  of  the  peac« 
shall  have  power  to  punish  for  contempt  committed  before 
them  in  the  exercise  of  their  judicial  duties  by  a  fine  not 
exceeding  $2.50  or  imprisonment  in  jail  not  exceeding  five 
days,  or  both.  The  Spanish  text  does  not  say  that  the  con- 
tempt must  be  conm^tted  in  the  presence  of  the  justice  of 
the  peace,  but  when  a  law  is  of  American  origin,  aa  in  the 
case  of  the  Code  of  Cruxdnal  Procedure,^  we  will  follow  the 
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English  text  in  preference  to  the  Spanish  in  case  of  a  dis- 
orepancy  between  them. 

Therefore,  if,  as  we  have  held,  the  power  of  municipal 
courts  to  punish  for  contempt  is  conferred  by  said  seotion  61, 
and  if  this  section  only  authori^s  them  to  punish  for  contempt 
committed  in  their  presence,  it  is  manifest  that  they  have 
no  jurisdiction  to  punish  for  contempts  committed  beyond 
their  presence,  and  as  the  contempt  which  caused  the  impris- 
onment of  which  the  appellants  complain  was  not  committed 
in  the  presence  of  the  judge,  the  judgment  rendered  by  the 
court  is  illegal  for  lack  of  jurisdiction. 

The  decision  appealed  from  should  be  reversed,  the  peti- 
tioners discharged  and  the  bail  bond  canceled. 

Judgment  reversed  and  petitioners  discharged. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro  and 
Hutchison  concurred. 


Gonzalez,  Plaintiff  and  Appellant,  v.  Godkeaxj  et  al.. 

Defendants  and  Respondents. 

Appeai.  from  the  District  Court  of  Guayama  in  an  Action  for 
the  Legal  Redemption  of  Community  Property. 

No.  1091.— Decided  July  13,  1914. 

Kedemftion  op  Community  PhoPEaTY — Subrogation  op  Redeemer. — An  allega- 
tion of  the  complaint  that  the  same  is  filed  with  the  object  of  subrogating 
the  plaintiff  to  the  purchaser  is  sufficient  to  show  that  the  redeemer  is 
disposed  to  be  subrogated  to  the  purchaser  in  the  same  conditions  of  the 
contract. 

Id. — Tender  op  Purchase  Price  and  Expenses. — There  is  no  provision  of  law 
requiriag  the  rtdeeming  co-ewner  to  make  a  prior  tender  te  the  purchaser 
of  the  purchase  price  and  other  ej^penses  referred  to  in  section  1431  of  the 
CiTil  Code  before  exercising  his  right  of  redemption  before  the  court,  hence 
mieh  allegation  need  not  be  set  up  In  the  complaint. 
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Id. — Deposit  op  Puechase  Pbiob — Complaint. — ^In  an  action  for  legal  reden^- 
tion  of  community  property  a  complaint  which  alleges  that  the  redeemer  has 
deposited  the  purchase  price  in  the  court  having  jurisdiction  of  the  action, 
is  sufficient. 

The  facts  are  stated  in  the  opinion. 

Mr.  Tomds  Bernardini  de  la  Huerta  for  the  appellant. 

Mr.  Jose  C.  Ramos  for  the  respondents. 

Mb.  Justice  Aldbby  delivered  the  opinion  of  the  court. 

Manuel  Gonzalez  y  Martinez  brought  an  action  in  the  Dis- 
trict Court  of  Guayama  against  Guillermo  Godreau  and  his 
wife  for  legal  redemption  in  joint-ownership.  The  complaint 
was  demurred  to  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  the  court  sus- 
tained the  demurrer  and  rendered  judgment  dismissincr  the 
complaint,  from  which  judgment  the  present  appeal  was  taken. 

All  the  questions  raised  in  this  appeal  as  to  whether  it 
is  necessary  to  deposit  the  purchase  price  of  the  property 
to  be  redeemed,  as  well  as  the  manner  in  which  such  deposit 
should  be  made,  were  considered  and  decided  by  us  on  the 
9th  instant  in  the  case  of  Isaac  Gonzalez  Martinez  v.  Acha 
et  al.,  in  which  we  said: 

*'We  understand  that  th3  deposit  should  be  made  by  paying  the 
amount  of  the  purchase  price  into  the  court  having  jurisdiction  of 
the  case,  for  only  in  this  manner  can  compliance  be  given  to  the  pro- 
vision of  that  law  (section  1619)  that  the  court  shall  order  the  deliv- 
ery of  the  amount  deposited  to  the  public  depository  designated  for 
that  purpose.  This  provision  of  law  is  sufficiently  clear  to  show  the 
manner  in  which  the  deposit  should  be  made,  therefore  the  sections 
of  the  Civil  Code  governing  deposits  in  cases  in  which  it  is  necessary 
to  make  them  in  order  to  produce  the  effects  of  payment  are  not  appli- 
cable to  the  deposit  required  in  actions  for  redemption,  nor  is  it  nec- 
essary in  said  actions  to  tender  the  amount  before  bringing  the  action, 
for  the  law  which  exacts  the  deposit  does  not  so  require." 

In  the  present  action  the  plaintiff  deposited  in  the  Dis- 
trict Court  of  Guayama  the  amount  of  the  purchase  price  of 
the  property  sought  to  be  redeemed  at  the  time  lie  fijed  the 
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complaint,  and  the  only  distinct  question  in  the  present  case 
is  that  the  respondents  maintain  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  and  that 
the  judgment  appealed  from  should  be  affirmed,  because,  as 
it  is  necessary  that  every  complaint  should  allege  the  exist- 
ence of  a  right  and  its  infringement  by  the  defendant  in  order 
that  the  court  may  grant  the  proper  remedy,  it  should  have 
been  alleged  that  the  plaintiff  tendered  to  the  defendants 
the  purchase  price  and  the  other  expenses  referred  to  in 
section  1421  of  the  Civil  Code  within  the  nine  days  allowed 
by  the  statute  for  the  redemption  and  that  the  defendants 
refused  to  accept  the  same.  Furthermore,  the  respondents 
contend  that  the  complaint  should  have  alleged  that  the  plain- 
tiff is  willing  to  substitute  the  purchasers  under  the  same 
conditions  of  the  contract. 

As  to  this  last  contention  we  may  say  that  the  respondent 
has  overlooked  the  fact  that  the  plaintiff  alleged  the  follow- 
ing in  his  complaint:  ***  *  *  and  as  the  law  confers  upon 
the  plaintiff  the  right  of  redemption  in  order  to  be  subro- 
gated to  the  purchaser,  the  present  action  is  brought  for 
that  purpose  *  *  *.^'  These  words  constitute  the  requi- 
site to  which  the  respondents  refer. 

In  regard  to  the  first  point,  we  will  say  that  the  statute 
contains  no  provision  requiring  the  joint-owner  who  seeks 
to  redeem  the  property  sold  to  tender  to  the  purchaser  the 
purchase  price  and  the  other  expenses  referred  to  in  the  code 
in  order  to  bring  an  action  to  enforce  his  right  of  redemption. 
The  right  to  redeem  the  joint-interest  sold  to  a  third  person 
does  not  arise  because  the  vendee  may  have  refused  to  accept 
the  tender  of  the  purchase  price  to  him  by  the  redeemer  but 
from  the  fact  that  the  sale  was  made  to  a  third  person.  To 
accept  the  theorj'  of  the  respondents,  the  right  to  bring  an 
action  for  legal  redemption  would  arise  when  the  purchaser 
refused  to  receive  the  purchase  price  and  not,  as  provided 
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in  seoiion  1427  of  the  Civil  Code,  from  the  time  when  the  sale 
was  recorded  in  the  registry  of  property,  or,  if  not  recorded, 
from  the  time  the  redeemer  may  have  had  knowledge  of  the 
sale.  On  the  other  hand,  the  time  allowed  by  the  statute  for 
exercising  the  right  of  redemption  is  so  short  that  it  would 
not  be  possible  in  many  instances  to  locate  the  purchaser  for 
the  purpose  of  tendering  him  the  purchase  price  and  to  bring 
the  action  within  nine  days.  Such  allegation,  then,  is  not 
necessary  and  consequently  the  fact  that  it  is  not  made  does 
not  render  the  complaint  demurrable. 

In  view  of  the  foregoing  and  of  our  decision  in  the  case 
cited  herein^  we  must  hold  that  the  complaint  is  sufficient  and 
that  the  lower  court  erred  in  dismissing  the  same.  There- 
fore, the  judgment  of  the  lower  court  must  be  reversed  and 
the  case  remanded  for  further  proceedings. 

Judgment   reversed  and  case  remanded  for 
further  proceedings  in  accordance  ivith  this 
opinion, 

m 

Justices  Wolf  and  del  Toro  concurred. 
Chief  Justice  Hernandez  and  Justice  Hutchison  took  no 
part  in  the  decision  of  this  case. 


The  People,  Plaintiff  and  Respondent,  v.  Mabcano, 

Defendant  and  Appellant. 

Appeal  from  the  District  Court  of  Humacao  in  a  Prosecution 
for  Violation  of  Section  300  of  the  Penal  Code. 

No.  693.— Decided  July  14,  1914. 

Duplicity  op  Ghaboes — Statement  op  Case — ^Appeal. — A  plea  made  for  tlie 
first  time  on  appeal  that  for  acts  committed  on  the  same  day  and  in  the  same 
circumstances  the  accused  was  charorcd  with  two  offenses  and  sentenced  twice 
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instead  of  once,  should  be  dismissed  when  the  record  fails  to  show  that  said 
plea  was  made  in  the  lower  court  and  the  same  is  not  shown  from  the  state- 
ment  of  the  case. 

Mr,  Salvador  Mestre,  fiscai,  for  The  People. 
Mr.  Manuel  F.  Rossy  for  the  appellant. 

JUDGMENT. 

The  present  case  coming  on  for  hearing  on  July  7,  instant, 
and  both  parties  appearing,  this  court  has  examined  the  tran- 
script of  the  record,  which  contains  no  statement  of  the  case 
or  bill  of  exceptions,  and  the  only  plea  set  up  in  support  of 
the  appeal  being  that  in  the  case  at  bar  Marcano  was  con- 
victed of  the  offense  defined  in  section  300  of  the  Penal  Code 
and  in  another  case  of  the  offense  defined  in  section  299  of 
the  same  code,  whereas  the  appellant  contends  that  he  should 
have  been  punished  for  only  one  of  said  offenses,  which  plea 
cannot  be  sustained,  among  other  reasons,  because  it  does 
not  appear  that  it  was  interposed  in  the  lower  court  and  be- 
cause there  is  no  statement  of  the  case  to  support  it;  there- 
fore, in  view  of  the  decisions  rendered  by  this  court  in  the 
cases  of  The  People  v.  Belpre,  19  P.  E.  R.,  485  and  487,  and 
it  not  having  been  shown  that  any  fundamental  error  has  been 
committed,  the  appeal  is  dismissed  and  the  judgment  ren- 
dered by  the  District  Court  of  Humacao  on  April  7  of  the 
present  year,  from  which  this  appeal  was  taken,  is  affirmed. 
Let  due  notice  hereof  be  given. 

Affirmed. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro,  Al- 
drey  and  Hutchison  concurred. 
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The  People,  Plaintiff  and  Eespondent,  v.  Maboano  et  al., 

Defendants  and  Appellants. 

Appeal  from  the  District  Court  of  Humacao  in  a  Prosecution 

for  Gaming. 

No.  696.— Decided  July  14,  1914. 

Duplicity  op  Charges — Statement  op  Case — Appeal. — A  plea  made  for  the 
flrst  time  on  appeal  that  for  acts  committed  on  the  same  day  and  in  the  same 
circmnstances  the  accused  was  charged  with  two  offenses  and  sentenced  twice 
instead  of  once,  should  be  dismissed  when  the  record  fails  to  show  that  said 
plea  was  made  in  the  lower  court  and  the  same  is  not  shown  from  the  state- 
ment of  the  case. 

Mr.  Salvador  Mestre,  fiscal,  for  The  People. 
Mr.  Manuel  F.  Rossy  for  the  appellants. 

JUDGMENT. 

The  present  case  coming  on  for  hearing  on  July  7,  instant, 
and  both  parties  appearing,  this  court  has  examined  the  tran- 
script of  the  record,  which  contains  no  statement  of  the  case 
or  bill  of  exceptions,  and  the  only  plea  set  up  in  support  of 
the  appeal  being  that  in  the  case  at  bar  defendants  were  con- 
victed of  the  offense  defined  in  section  299  of  the  Penal  Code 
and  in  another  case  of  the  offense  defined  in  section  300  of 
the  same  code,  whereas  the  appellants  contend  that  they  should 
have  been  punished  for  only  one  of  said  offenses,  which  plea 
<;annot  be  sustained  because,  among  other  reasons,  if  does 
not  appear  that  it  was  interposed  in  the  lower  court  and 
because  there  is  no  statement  of  the  case  to  support  it ;  there- 
fore, in  view  of  the  decisions  rendered  by  this  court  in  the 
cases  of  The  People  v.  Belpre,  19  P.  R.  R.,  485  and  487,  and 
it  not  having  been  shown  that  any  fundamental  error  has 
been  conimitted,  the  appeal  is  dismissed  and  the  judgment 
rendered  by  the  District  Court  of  Humacao  on  April  7  of 
the  present  year,  from  which  this  appeal  was  taken,  is  affirmed. 
Let  due  notice  hereof  be  given. 

Affirmed. 
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€!liief  Justice  Hernandez  and  Justices  Wolf,  del  Toro,  Al- 
drey  and  Hutchison  concurred. 


The  People,  PiAintiff  and  Ebspondent,  v.  Gaboia, 

Defendant  and  Appellant. 

Appeal  from  the  District  Court  of  Humacao  in  a  Prosecution 

for  Slander. 

No.  68].— Decided  July  15,  1914. 

Slander — Criticism  of  Poblic  Officials — Freedom  of  Speech. — The  slanderous 
language  which  an  accused  is  charged  with  using  in  criticising  public  officials 
should  be  construed  in  a  liberal  sense,  having  regard  for  the  public  welfare, 
freedom  of  speech  and  the  right  which  every  citizen  has  to  criticise  public 
officials  in  matters  of  general  interest. 

Id. — ^Freedom  of  Speech. — In  construing  Act  No.  49  of  March  9,  1911,  relating 
to  slander,  due  regard  must  be  had  to  the  freedom  of  speech  guaranteed 
by  the  Act  of  February  27,  1902,  defining  the  rights  of  the  people,  and  the 
constitutional  provision  relative  to  the  same  matter. 

Id. — CrviL  Action  for  Slander. — The  principles  governing  civil  actions  for  dam- 
ages for  slander  are  applicable,  by  analogy,  to  criminal  actions  for  the  same 
offense. 

Id. — Slanderous  Statement. — The  ''slanderous  statement"  to  which  section  3 
of  Act  No.  49  of  March  9,  1911,  refers  must  include  the  elements  stated 
in  section  1  or  2  of  the  said  act  in  order  to  constitute  the  offense  of  slander. 

Id.  —  Slanderous  Statement  —  Construction  of  Law  —  Erroneous  Transla- 
tion.— According  to  Act  No.  49  of  March  9,  in  order  to  constitute  the  offense 
of  slander  it  is  necessary  that  the  commission  of  a  crime  be  charged  or  that 
the  words  considered  slanderous  be  equivalent  to  '*relato*'  or  '^infarme*' 
which  is  the  correct  translation  into  Spanish  of  the  words  ' '  tale "  or  "  report ' ' 
used  in  the  English  text  of  the  said  act. 

Id. — ^Loafer  and  Vagabond. — The  public  statement  that  a  mayor  is  a  loafer  and 
a  vagabond  and  that  he  should  employ  his  time  at  work  and  in  attending 
to  the  needs  of  the  poor  is  not  a  ''tale''  or  "report"  in  the  sense  in  which 
these  words  are  used  in  section  2  of  the  act  to  define  and  punish  slander, 
nor  does  it  charge  the  commission  of  a  crime,  therefore  it  is  not  slander. 

COSSTBUCTION    OF    LaW — DISCREPANCY    BETWEEN    ENGLISH    TEXT    AND    SPANISH 

Translation. — When  a  statute  is  of  American  origin,  the  original  English 
text  must  govern  in  case  there  is  inconsistency  between  said  text  and  the 
Spanish  translation. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  E.  Foote,  fiscal,  for  The  People. 
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Mr,  Rafael  Ldpez  Landron  for  the  appellant. 
Mr.  Justice  Hutchison  delivered  the  opinion  of  the  eourt. 
This  case  originated  in  the  Municipal  Court  of  Vieques 
upon  the  following  complaint: 

' '  I,  Carlos  Benitez  Castaiio,  mayor  and  resident  of  Vieques,  Porto 
Rico,  Guzman  Benitez  Street,  of  age,  make  complaint  against  Emi- 
lio  Garcia  for  the  crime  of  slander  (misdemeanor)  committed  as  fol- 
lows: That  on  November  2,  1913,  at  4.30  p.  m.,  more  or  less,  and  in 
the  market  place  of  the  municipality  of  Vieques,  within  the  muni- 
cipal judicial  district  of  Vieques,  Porto  Rico,  pertaining  to  the  judi- 
cial district  of  Humacao,  P.  R.,  the  accused  Emilio  Garcia  maliciously, 
wilfully  and  falsely  and  with  the  intention  of  injuring  my  honor, 
reputation  and  worthiness,  publicly  uttered  words  in  disparagement 
of  my  reputation  such  as  *the  mayor  of  this  town  of  Vieques  is  a  va- 
grant (vago),  is  a  vagabond  {vagabundo)^  he  should  devote  himself 
to  work  and  to  the  necessities  of  the  poor,'  contrary  to  the  law  in 
such  case  made  and  provided  and  against  the  peace  and  dignity  of 
The  People  of  Porto  Rico.  Signed.  C.  Benitez  Castafio,  mayor  of 
Vieques,  complainant." 

Upon  the  trial  de  novo  upon  the  same  complaint  in  the 
District  Court  of  Humacao  the  defendant  was  found  guilty 
and  sentenced  to  pay  a  fine  of  $25  or  in  default  thereof  to 
suffer  one  day  in  jail  for  each  dollar  unpaid,  and  to  the  pay- 
ment of  the  costs. 

The  appellant  has  filed  no  brief  and  the  record  shows  no 
statement  of  the  case  nor  bill  of  exceptions.  In  the  oral  argu- 
ment the  discussion  was  devoted  chiefly  to  the  meaning  of 
the  language  quoted  in  the  complaint,  it  being  urged  that  the 
words  therein  set  forth  should  not  be  considered  as  slander- 
ous in  their  ordinary,  everyday  meaning  and  acceptation.  It 
was  also  suggested  without  citation  of  authority  that  the  court 
in  its  interpretation  of  the  phrase  in  question  should  take 
a  liberal  view  of  the  matter  upon  grounds  of  public  policy 
and  in  the  interest  of  freedom  of  speech  and  the  right  of  all 
citizens  to  discuss  public  men  and  matters  of  public  interest. 
We  fully  concur  in  this  last-mentioned  proposition,  although 
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in  the  view  we  take  of  the  case  we  need  not  consider  at  length 
the  various  shades  of  meaning  that  the  alleged  slanderous, 
statement  might  or  might  not  convey. 

Free  speech  in  Porto  Rico  is  fully  guaranteed  by  section 
3  of  an  Act  to  Define  the  Rights  of  The  People,  approved 
Febraary  27,  1902,  which  reads  as  follows : 

**  Section  3. — Freedom  of  speech  shall  not  be  impaired  and  every 
person  in  Porto  Rico  shall  be  free  to  speak,  write  or  publish  what- 
ever he  will  on  any  subject,  being  responsible,  however,  for  all  abuse 
of  that  liberty." 

We  should  not  lose  sight  of  this  provision  nor  of  the  time- 
honored  constitutional  principle  therein  sought  to  be  pre- 
served, in  applying  to  cases  like  the  present  our  recent  act 
defining  and  punishing  the  crime  of  slander. 

Slander  is  not  a  crime  at  common  law  but  in  some  of  the 
States,  as  in  Porto  Rico,  statutes  have  been  passed  making 
certain  slanderous  charges  criminal  offenses.  The  most  com- 
mon provisions,  however,  relate  to  charges  imputing  to  a 
female  a  want  of  chastity  and  no  cases  in  point  are  found 
construing  a  statute  similar  to  ours.  25*  Cyc,  569,  and  notes  f 
Newell  on  Slander  and  Libel,  page  920,  sec.  30. 

We  find  a  close  analogy,  however,  in  civil  suits  to  recover 
damages  for  slander  and  the  principles  involved  would  seem 
to  apply  a  fortiori  to  a  criminal  action.  Thus  in  Sillars  v. 
Cottier,  6.  L.  B.  A.,  680,  the  words  spoken  of  the  plaintiff 
were  as  follows: 

'*I  am  sorry  that  the  representative  from  this  district  has  had 
a  change  of  heart.  Sometimes  (slapping  his  hand  upon  his  pocket) 
a  change  of  heart  comes  from  the  pocket." 

The  court,  after  referring  to  the  Constitution  of  the  United 
States  and  that  of  Massachusetts,  quotes  from  Kent's  Com- 
mentaries as  follows: 

''Entire  freedom  of  discussion  in  respect  to  tlie  character  and 
conduct  of  public  men  is  deemed  essential  to  the  judicious  exercise 
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of  the  right  of  suffrage,  and  of  that  control  of  their  rulers  which 
resides  in  the  free  people  of  the  United  States." 

And  then,  after  an  interesting  discussion  of  the  language 
alleged  in  that  case  to  be  slanderous,  the  opinion  concludes 
as  follows : 

"It  is  one  of  the  infelicities  of  public  life  that  a  public  officer  is 
thus  exposed  to  critical,  and  often  to  unjust,  comments;  but  these, 
unless  they  pass  the  bounds  of  what  the  law  will  tolerate,  must  be  borne 
for  the  sake  of  maintaining  free  speech. 

**In  the  various  cases  which  have  been  cited  to  us,  or  which  have 
come  under  our  observation,  where,  under  such  circumstances,  ac- 
tions have  been  maintained,  the  words  have  been  considered  to  con- 
tain a  charge  of  positive  misconduct.  Such,  for  instance,  were  WU- 
son  V.  Noonan,  23  Wis.,  105;  Powers  v.  Dubois,  17  Wend.,  63,  and 
Littlejohn  v.  Greeley,  13  Abb.  Pr.,  41. 

"But  where  the  words  spoken  have  simply  amounted  to  the  opin- 
ion of  the  speaker,  however  strongly  expressed,  as  to  the  disposition 
of  the  public  officer,  the  actions  have  been  held  not  to  be  maintainable. 
Onsloiv  V.  Home,  3  Wils.,  177;  Hogg  v.  Dorrah,  2  Port.  (Ala.),  212. 

*'In  like  manner,  words  conveying  a  suspicion  that  a  person,  not 
a  public  officer,  has  committed  a  crime,  are  not  actionable.  Simmons 
V.  Mitchell,  L.  R.  6  App.  Cas.  156. 

''The  plaintiff  further  avers  in  his  declaration  that  it  is  for  the 
interest  and  true  dignitj'^  of  the  Commonwealth  that  the  scandal  of 
magnates  shall  not  be  permitted,  and  relies  on  the  old  doctrine  of 
scandalum  magnatum  to  support  his  declaration. 

**Mr.  Odgers,  in  his  work  on  Libel  and  Slander,  says  that  he  be- 
lieves no  such  action  has  been  brought  (in  England)  since  1710. 

**In  Townshend  on  Slander  it  is  said  that  scandalum  magnatum 
is  not  known  in  the  United  States.    Sec.  187. 

'*In  Hogg  v.  Dorrah,  supra,  the  plaintiff's  counsel  expressly  dis- 
claimed relying  upon  this  doctrine.  The  plaintiff  has  cited  no  deci- 
sion or  text-book  to  support  his  contention  that  this  special  remedy 
exists  in  this  country,  and  we  are  of  the  opinion  that  it  has  never 
been  adopted  in  Massachusetts.  See  also  Beeves  v.  Winn,  97  N.  C, 
246.'' 

This  is  but  an  elaboration  of  the  final  proposition  stated 
in  the  brief  of  the  appellee  in  the  same  case  in  which  Odgers, 
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Libel  and  SlandjBr,  is  quoted  tp  the  effect  that  those  who  fill 
a  public  position  must  not  be  too  thin-skinned  in  reference 
to  comments  made  upon  them. 

In  the  case  at  bar,  however,  we  prefer  to  rest  our  deci- 
sion mainly  upon  the  plain  proposition  that  the  words  imputed 
to  the  defendant  in  the  complaint  cannot  from  any  point  of 
view  be  held  to  constitute  a  slanderous  statement  within  the 
meaning  of  our  statute.  The  language  of  the  latter  is  too 
clear  to  require  interpretation.  Sections  1,  2  and  3  of  the 
Act  to  Define  and  Punish  Slander,  approved  March  9,  1911, 
read  as  follows : 

"Section  1. — Slander  is  a  false  and  malicious  utterance  made  by 
Tvord  of  mouth  in  a  public  manner  against  a  natural  person  or  a 
body  corporate,  whereby  said  natural  person  or  body  corporate  is 
charged  with  the  commission  of  a  deed  punishable  by  law. 

**  Section  2. — Slander  is  also  a  tale  or  report  maliciously  and  pub- 
licly made  tending  to  injure  the  honor,  reputation  or  worthiness  of 
a  natural  person  or  body  corporate. 

**  Section  3. — Any  slanderous  statement  made  publicly,  whether 
in  the  presence  of  the  injured  person  or  in  his  absence,  shall  be  pre- 
sumed to  be  malicious  and  shall  constitute  the  crime  of  slander.'' 

The  ''slanderous  statement"  referred  to  in  section  3  must, 
of  course,  contain  words  amounting  to  slander  within  one 
or  the  other  of  the  definitions  of  thfit  term  given  in  sections 
1  and  2 ;  otherwise  it  cannot  be  slanderous.  That  no  utter- 
ance, however  false  and  malicious  it  may  be,  can  constitute 
slander  under  section  1  unless  the  commission  of  a  deed  pun- 
ishable by  law  is  charged,  is  not  open  to  argument.  It  is 
equally  clear  that  section  2  refers  only  to  ''tales"  or  "le- 
ports"  and  cannot  by  any  stretch  of  the  imagination,  under 
any  rules  of  construction  susceptible  of  application  in  the 
interpretation  of  a  penal  statute,  be  held  to  include  any  word, 
or  combination  of  words,  that  does  not  amount  to  a  "tale" 
or  a  "  report, ' '  however  much  such  word  or  phrase  may  tend 
to  injure  the  honor,  reputation  or  worthiness  of  a  natural 
person  or  body  corporate.       , 
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Now,  to  say  publicly  of  a  mayor  or  of  any  other  person 
or  public  officer  that  he  is  a  vagrant  (vtigo)  or  a  vagabond 
{vagahundo)  or  both,  giving  to  these  words  the  most  unfa- 
vorable meaning  that  can  be  found  in  the  dictionaries  of"  the 
language  in  which  they  were  spoken,  and  that  he  should  devote 
himself  to  work  and  to  the  necessities  of  the  poor,  however 
impolite,  or  questionable  as  a  matter  of  taste,  or  offensive 
to  the  person  so  criticised  the  use  of  such  language  may  be, 
is  not  to  utter  either  a  *  *  tale "  or  a  ^  *  report ; ' '  and  it  is  not, 
nor  can  it  be,  claimed  that  such  language  charges  the  com- 
mission of  any  crime  known  to  our  Penal  Code. 

In  Demolli  v.  United  States,  6  L.  R.  A.,  new  series  424, 
Hook,  circuit  judge,  concludes  his  opinion  as  follows: 

if  •  ♦  rpjjg  ]me8  of  criminal  statutes  are  not  elastic  or  ad- 
justable, and  the  extension  or  stretching  of  them  by  judicial  au- 
thority, even  to  cover  conduct  grossly  offensive  to  public  morals  and 
decency,  as  was  that  of  Demolli,  is  productive  of  far  more  evil  than 
could  result  from  the  escape  of  the  individual  offender. 

**A  penal  code  of  China  authorized  the  judge,  if  he  could  find 
no  criminal  law  precisely  applicable,  to  be  guided  by  the  spirit  of 
the  provisions  enacted  for  those  cases  most  resembling  that  under 
consideration  (Staunton's  Penal  Code  of  China,  sec.  44,  p.  43) ;  but 
in  this  country,  as  was  observed  in  Todd  v.  United  States,  158  U.  S., 
278,  282,  39  L.  ed.,  982,  983,  15  Sup.  Ct.  Rep.,  889,  890,  4t  is  axio- 
matic that  statutes  creating  and  defining  crimes  cannot  be  extended 
by  intendment,  and  that  no  act,  however  wrongful,  can  be  punished 
under  such  a  statute  unless  clearly  within  its  terms.  'There  can 
be  no  constructive  offenses,  and  before  a  man  can  be  punished  his 
case  must  be  plainly  and  unmistakably  within  the  statute.'  '* 

The  specific  question  upon  which  the  decision  of  this  case 
really  hinges  was  not  raised  in  this  court,  nor,  so  far  as  we 
Imo^v,  in  the  court  below.  It  is  also  true  that  the  Spanish 
version  of  section  2  of  the  law  above  quoted  reads  "any  word 
or  thought  maliciously  and  publicly  spoken, ' '  etc.  ( toda  pala- 
bra  0  concept 0  proferido  maliciosa  y  puhlicamente,  etc.)> 
where  the  English  version  says  **a  tale  or  report  maliciously 
and  publicly  made.''    The  Spanish  version,  which  is  clearly 
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an  exeerable  translation,  would  upon  its  face  amply  sustain 
the  judgment,  but  tliis  court  has  generally  held^  especially 
when  the  statute  is  new  or  of  American  origin,  that  in  case 
of  conflict  the  English  text  must  control.  People  v.  Charon, 
7  P.  B.  E.,  416;  Cruz  v.  Dominguez,  8  P.  R.  E.,  551;  People 
V.  Torres,  9  P.  B.  B.,  396. 

The  complaint  charges  no  offense  and  the  judgment  must 
be  reversed  and  the  ease  dismissed. 

Judgment  revenged  and  defendcmt  acqmtted. 

Justices  Wolf  and  del  Toro  concurred. 
Chief  Justice  Hernandez  and  Justice  Aldrey  signed  stat- 
ing that  they  concurred  in  the  judgment. 


Mattei,  Plaintiff  and  Appellant,  v,  Badillo,  Defendant 

AND   EeSPONDENT. 

Appeal  from  the  District  Court  of  Aguadilla  in  an  Action 
for  an  Injunction  to  Recover  the  Possession  of  Real  Prop- 
erty. 

No.  1109.— Decided  July  16,  1914. 

Injunction — Becovery  of  Possession — Forcible  or  Fraudulent  Aots. — ^In  en- 
acting that  dispossession  must  bo  accomplished  by  forcible  or  fraudulent  acts, 
Act  No.  43  of  March  13,  1913,  does  not  make  it  a  necessary  requisite  that 
dispossession  shall  be  effected  by  physical  force  or  fraud,  it  being  sufficient 
that  it  be  done  against  the  will  of  the  possessor  or  without  his  consent. 

Id. — FORCIBLE  OR  Fraudulent  Acts. — ^When  a  person  is  deprived  of  the  pos- 
session of  his  property  against  his  will,  this  constitutes  a  forcible  act  wMeh 
may  be  carried  into  effect  by  force,  intimidation,  threats  or  any  other  act 
affecting  the  liberty  of  the  possessor.  When  a  person  is  deprived  of  his 
poesessiOB  without  his  consent,  there  exists  a  fraudulent  act  which  can  be 
carried  into  effect  by  means  of  fraud  or  deceit,  properly  speaking,  or  by  any 
other  at't  equivalent  to  deceit,  for  example,  surprise  or  acts  performed  un- 
known to  or  behind  the  back  of  the  holder. 

Id.— PoaciBLK  OR  Fraudulent  Ans — Threats — Fsncino  in  Lanr. — ^A  pefrson  is 
deprived  of  possession  by  forcible  or  fraudulent  acts  when,,  a»  in  the  ease  at 
bar,  it  is  proved  that  the  defendant  threatened  anyone  entering  the  land 
with  imprisenmenti  which  involves  an  element  of  force,  and,  in   addition. 
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•  placed  a  fen<!e  aroui|d  the  land  and  put  up  a  sign  forbidding^  entrance,  to 
the  surprise  ond  behind  the  back  of  the  lawful  owner,  thereby  showing  a 
fraudulent  attempt  to  dispossess  the  owner,  which  may  be  clarified  as  a 
fraudulent  act. 

T}e  tacts  are  stated  in  the  opinion. 

Mr.  Luis  MontcUvo  Guenard  for  the  appellant. 

Mr.  Juan  B.  Soto  for  the  respondent. 

Mr.  Chief  Justice  Hernandez  delivered  the  opinion  of 
the  court. 

This  is  an  action  to  recover  the  possession  of  certain  real 
property  and  in  the  complaint  the  plaintiff,  Luisa  Mattel, 
widow  of  Campos,  prays  for  an  injunction  against  the  defend- 
ant, Teodoro  Baclillo,  for  the  restoration  to  her  of  the  mate- 
rial possession  of  three  and  a  half  cuerdas  of  land  of  which 
she  has  been  deprived  and  requiring  the  defendant  trespasser 
to  abstain  henceforth  from  the  commission  of  any  such  act 
as  he  has  committed  or  other  acts  depriving  her  of  the  pos- 
session, under  the  penalty  of  contempt  of  court  for  disobe- 
dience of  the  injunction,  pursuant  to  Act  No.  43,  approved 
March  13,  1913,  with  costs,  disbursements,  and  attorney's 
fees  against  the  defendant. 

The  plaintiff  alleges  the  following  facts  as  constituting 
her  cause  of  action,  namely :  That  she  is  the  owner  of  a  rural 
property  consisting  of  4.25  cuerdas  of  land  in  the  ward  of 
Guayabo  of  the  district  of  Aguada,  which  property  is  recorded 
in  the  registry  of  property;  that  she  was  in  actual  posses- 
sion of  the  said  property  within  four  months  immediately 
prior  to  the  filing  of  the  complaint;  that  the  defendant  owns 
another  property  which  bounds  the  said  property  on  the  south 
and  west  and  appears  as  the  property  of  Genaro  Chaparro; 
that  under  the  pretext  of  separating  the  two  properties 
the  defendant  put  up  a  wire  fence  on  the  property  of  the 
plaintiff,  forcibly  and  fraudulently  depriving  her  of  the  pos- 
session of  three  and  a  half  cuerdas,  more  or  less,  of  her  prop- 
erty on  the  south  and  west,  and  that  the  defendant  is  perform- 
ing acts  of  ownership  on  the  land  of  which  she  has  been  dis- 
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possessed  by  plowing  it  and  preparing  to  plant  it  to  sugar- 
cane. 

The  defendant  denied  the  fundamental  allegations  of  the 
complaint  and  as  new  matter  of  defense  alleged  that  he  is  the 
owner  and  possessor  in  fee  simple  of  a  tract  of  land  in  the 
ward  of  Guayabo  which  he  acquired  by  purchase  from  Genaro 
Chaparro  by  a  deed  of  January  27,  1913,  which  deed  is  re- 
corded in  the  registry  of  property,  and  that  he  has  put  up 
a  wire  fence  on  the  said  property  which  does  not  enclose 
any  property  belonging  to  the  plaintiff. 

After  trial  and  on  December  18,  1913,  the  court  rendered 
judgment  denying  the  injunction  prayed  for,  reserving  to 
the  parties  such  rights  as  they  might  have  to  the  ownership 
or  possession  of  the  lot  of  land  referred  to  in  the  complaint, 
with  costs  against  the  plaintiff. 

Prom  that  judgment  counsel  for  Luisa  Mattei  appealed  to 
this  court. 

The  principal  ground  for  the  dismissal  of  the  complaint, 
as  stated  by  the  court  in  its  opinion,  is  that  the  evidence  intro- 
duced by  the  plaintiff  at  the  trial  is  insufficient  to  sustain 
the  essential  allegations  of  the  complaint  even  when  consid- 
ered separately,  and  when  considered  in  conjunction  with 
that  of  the  defendant  it  is  totally  inadequate  to  sustain  the 
action.  The  appellant  bases  her  appeal  on  the  ground  that 
the  court  erred  in  weighing  the  evidence,  which  she  endeav- 
ors to  prove  by  a  detailed  review  thereof. 

According  to  the  complaint  the  three  and  a  half  cuerdas 
of  land,  of  whose  possession  the  plaintiff  has  been  deprived, 
are  located  on  the  south  and  west  of  a  property  belonging 
to  her  containing  4.25  cuerdas  of  land,  bounded  on  the  north 
by  lands  of  Jose  Ramon  Badillo  and  Miguel  Bonet ;  on  the 
south  by  the  river  and  by  lands  of  Genaro  Chaparro;  on 
the  east  by  the  same  river  which  separates  it  from  lands  of 
Luisa  Mattei,  and  on  the  west  by  lands  of  the  said  Genaro 
Chaparro. 

It  was  shown  by  documentary  evidence  that  on  July  14,' 
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1913,  the  deputy  marshal  of  the  District  Court  of  Aguadilla 
delivered  possession  to  Pedro  F.  Acevedo,  as  representative 
of  the  plaintiff,  Luisa  Mattei,  of  a  property  of  the  area  and 
boundaries  above  described  in  execution  of  a  judgment  ren- 
dered in  an  action  of  unlawful  detainer  brought  by  the  for- 
mer against  Genaro  Chaparro,  and  that  the  said  property  , 
was  adjudicated  to  the  said  Luisa  Mattei  on  June  14,  1907, 
in  a  deed  of  partition  of  the  estate  of  her  deceased  husband, 
Elias  Campos,  which  deed  was  recorded  in  the  registry  of 
property. 

Let  us  examine  the  oral  evidence  introduced  at  the  trial 
by  both  parties. 

WITNESSES   FOB   THE   PLAINTIFF. 

Pedro  F.  Acevedo. — ^He  knows  that  Luisa  Mattei  has, 
among  other  properties,  a  property  containing  4.25  cuerdas 
of  land,  which  is  bounded  on  the  south  and  west  by  lands 
of  Genaro  Chaparro  and  a  river;  on  the  north  by  lands  of 
Eamon  Badillo,  now  belonging  to  Rafucci  and  Miguel  Bonet. 
and  on  the  east  by  a  country  road  leading  to  the  ward  of 
■Cruces,  which  property  is  divided  into  two  tracts  by  a  country 
road — one  tract  containing  3  and  the  other  1.25  cuerdas;  that 
as  representative  of  Luisa  Mattei  he  took  possession  of  said 
property  on  July  14,  1913,  when  delivery  of  the  same  was 
made  to  him  by  the  deputy  marshal  of  the  District  Court  of 
Aguadilla,  and  that  later  he  delivered  the  same  property 
to  an  employee  of  Giorgetti. 

Pedro  J.  Bou. — ^That  he  is  the  employee  of  Giorgetti  to 
whom  Acevedo  refers  and  took  possession  as  such  employee 
on  July  14  or  15,  1913,  of  three  cuerdas  of  land  forming  part 
of  a  tract  of  4.25  cuerdorS  to  which  the  marshal  of  the  Dis- 
trict Court  of  Aguadilla  had  formerly  given  possession  to 
Pedro  F.  Acevedo  in  the  name  of  the  plaintiff ;  that  as  he  was 
not  certain  of  the  boundaries,  Boucher  made  a  survey  of  the 
tract  of  three  cuerdas,  and  on  the  following  day  he  directed 
XJlises  Garcia  to  fence  in  the  same  assisted  by  another  who 
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knew  the  boundaries,  but  the  work  was  not  done  by  them; 
that  on  the  day  after  he  ordered  the  fencing  he  passed  by 
the  property  and  saw  a  sign  reading  ^'No  Admittance/*  but 
does  not  know  who  put  it  there;  that  he  saw  a  fence  sup- 
ported by  wooden  stakes  on  the  part  of  the  property  adjoin- 
ing the  country  road  and  that  the  said  fence  enclosed  the  lot 
of  three  cuerdas;  that  he  knows  Teodoro  Badillo  who  stated 
on  one  occasion  that  that  land  belonged  to  him. 

Tomds  Boucher,  Surveyor. — That  between  July  14  and  20, 
1913,  he  made  a  survey  of  three  cuerdas  of  land  belonging 
to  Luisa  Mattei  for  account  of  Central  Corsica  and  that  the 
boundaries  of  said  land  are  as  follows :  On  the  north  by  lands 
of  the  Successors  of  Raf ucci,  formerly  the  property  of  Ramon 
Badillo  and  Miguel  Bonet;  on  the  east  by  a  country  road, 
and  on  the  south  and  west  by  lands  belonging  to  Chaparro. 
The  property  surveyed  is  in  the  form  of  a  rectangle  on  the 
lower  part  but  irregular  on  the  upper  part;  that  he  segre- 
gated the  same  from  a  property  which  belonged  to  Genaro 
Chaparro;  that  he  made  the  partition  of  the  property  of 
Elias  Campos  in  the  year  1906  and  surveyed  the  three  cuer- 
das at  that  time;  that  said  three  cuerdas  were  adjudicated 
to  the  plaintiff  together  with  another  tract  of  one  and  a  half 
cuerdas,  the  whole  property  containing  four  and  a  quarter 
cuerdas  and  being  bounded  on  the  north  by  lands  of  Jose 
Ramon  Badillo  and  Miguel  Bonet;  on  the  south  by  lands 
belonging  to  Chaparro  and  a  river;  on  the  east  by  a  road 
and  the  river,  and  on  the  west  by  lands  belonging  to  Cha- 
parro. 

Elias  Delgado. — ^Went  with  Surveyor  Tomas  Boucher  be- 
tween July  14  and  20,  1913,  to  mark  the  points  of  a  tract  of 
three  and  a  half  cuerdas  of  land,  and  Pedro,  Giorgetti  's  over- 
seer, told  him  to  fence  it  in,  but  when  he  and  another  went 
to  do  so  they  found  there  the  assistant  overseer  who  told 
them  that  Badillo  had  said  that  he  would  imprison  anybody 
who  entered  there,  for  which  reason  they  were  unable  to  put 
up  the  fence;   that  afterwards  he  saw  a  wire  fence  on  the 
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property  but  does  not  know  by  whom  it  was  pnt  there,  and 
also  saw  one  of  Badillo 's  laborers  plowing  the  land  with  a 
yoke  of  oxen  belonging  to  Badillo. 

Teodoro  Badillo. — ^Purchased  from  Genaro  Chaparro  a 
tract  of  ten  cuerdt^s  of  land  and  at  the  time  of  the  purchase 
put  up  a  sign  reading  ^  *  No  Admittance. ' '  He  also  ordered  a 
fence  to  be  put  up,  but  the  wires  have  not  yet  been  strung; 
that  the  lands  which  Bamon  Badillo  and  Miguel  Bonet  had 
there  now  belong  to  Eafucci,  and  that  there  is  a  country  road 
on  the  east  of  it ;  that  he  had  the  portion  bounded  on  the  south 
by  the  lands  which  belonged  to  Bamon  Badillo  and  Miguel 
Bonet  plowed ;  that  Pedro  Bou  presented  himself  and  claimed 
three  ctierdas  of  land  as  belonging  to  Luisa  Mattei,  and  that 
he  does  not  remember  whether  he  presented  himself  about 
the  time  when  he  put  up  the  sign. 

WITNESSES   FOR   THE   DEFENDANT. 

Pedro  F.  Acevedo. — ^Adds  nothing  material  to  his  testi- 
mony as  witness  for  the  plaintiff. 

Teodoro  Badillo. — Explains  that  his  property  of  10  cuer- 
das  is  bounded  on  the  east  by  a  property  of  1.25  cuerdas  be- 
longing to  Luisa  Mattei. and  that  the  1.25  cuerdas  belonged 
to  a  niece  of  the  witness,  he  having  sold  it  for  her  to  Elias 
Campos,  the  plaintiff's  husband;  that  the  whole  of  the  said 
property  forms  one  single  tract  which  is  separated  from  the 
1.25  cuerdas  by  a  country  road  and  is  fenced  in,  and  that  it 
does  not  contain  any  part  of  the  land  belonging  to  the  plaintiff. 

Having  examined  jointly  and  relatively  the  probatory  ele- 
ments adduced  from  the  evidence  introduced  at  the  trial  by 
the  plaintiff,  which  evidence  is  rather  strengthened  than  con- 
tradicted by  the  evidence  for  the  defendant,  we  are  forced 
to  the  conclusion  that  the  error  assigned  in  support  of  the 
reversal  of  the  judgment  was  really  committed. 

The  plaintiff  has  proven  clearly  that  she  was  in  possession 
of  her  property  of  4.25  cuerdas  of  land  and  that  she  has  been 
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deprived  by  the  defendant  of  the  possession  of  three  cuerdas 
of  the  said  land.  I^he  mai-shal  of  the  District  Court  of  Agua- 
dilla  placed  her  in  possession  of  the  whole  of  the  said  prop- 
erty by  delivering  the  same  to  her  representative,  Pedro  F. 
Acevedo.  If  Giorgetti  was  in  possession  of  the  land,  he  held 
in  the  name  of  the  plaintiff,  by  whose  instructions,  accord- 
ing to  Acevedo  *s  testimony,  possession  was  given  to  hinl, 
and  just  so  that  there  should  be  no  doubt  about  the  boun- 
daries of  the  three  cuerdas  of  land  a  survey  was  made  by 
the  expert  surveyor,  Tomas  Boucher.  The  land  could  not 
be  fenced  in  by  the  plaintiff  because  of  the  opposition  of  the 
defendant  who,  as  though  the  property  were  his,  fenced  it  in 
and  placed  thereon  a  sign  forbidding  entry,  depriving  the 
plaintiff  of  that  of  which  she  or  her  representatives  were  in 
possession. 

There  can  be  no  doubt  that  Act  No.  43,  approved  March 
13, 1913,  to  provide  proceedings  for  the  recovery  of  the  pos- 
session of  real  property,  requires  that  the  deprivation  of 
possession  must  take  place  by  means  of  forcible  or  fraudu- 
lent acts. 

This  does  not  mean  that  in  order  to  take  advantage  of 
the  benefits  of  the  said  act  it  is  a  necessary  requisite  that 
a  person  be  deprived  of  the  material  possession  by  force  or 
fraud;  for  if  this  were  so,  the  intention  of  the  Legislature 
of  establishing  proceedings  for  carrying  out  the  provisions 
of  section  448  of  the  Civil  Code,  providing  that  every  pos- 
sessor has  a  right  to  be  respected  in  his  possession  and  that 
if  he  be  disturbed  therein  he  shall  bo  protected  or  reinstated 
in  such  possession  by  the  means  established  in  the  law  of 
procedure,  would  be  frequently  abused. 

Before  the  promulgation  of  the  present  Code  of  Civil  Pro- 
cedure the  old  law  of  procedure  provided  the  interdict  for 
the  recovery  of  possession  in  cases  like  the  present,  and  as 
that  procedure  was  understood  to  have  been  repealed  by  the 
new  Code  of  Civil  Procedure,  the  Legislature  sought  to  rees- 
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tablish  the  same,  to  a  certain  extent,  by  Act  No.  43,  to  which 
we  have  referred. 

According  to  the  old  law,  the  interdict  for  recovery  lay 
when  the  person  in  possession  or  in  tenancy  of  a  thing,  had 
been  deprived  of  such  possession  or  tenancy.  The  law  was 
silent  as  to  the  means  by  which  the  deprivation  was  eflfected. 

We  are  of  the  opinion  that  in  providing  that  the  depriva- 
tion must  be  effected  by  forcible  or  fraudulent  acts,  the  new 
act  does  not  make  it  a  necessary  requisite  that  the  depriva- 
tion be  effected  by  employing  physical  force  or  fraud.  It  is 
sufficient  that  it  be  done  against  the  will  of  the  owner  or  with- 
out his  consent.  In  the  first  case,  force,  intimidation,  threats, 
or  any  other  means  affecting  the  liberty  of  the  owner  might 
be  employed,  and  then  undoubtedly  violent  means  would  be 
used;  while  in  the  second  case,  or  when  the  owner  does  not 
give  his  consent,  certainly  the  deprivation  of  possession  may 
be  effected  either  by  fraud  or  deceit,  properly  speaking,  or 
by  any  other  means  equivalent  to  deceit,  such,  for  instance, 
-as  surprise  or  underhand  methods  unknown  to  the  owner. 

In  the  case  at  bar  both  means  were  employed,  for  the  de- 
fendant threatened  to  imprison  any  person  who  might  enter 
upon  the  land  in  question,  which  involves  an  element  of  force, 
and,  besides,  fenced  in  the  land  and  erected  a  sign  prohibit- 
ing entrance  upon  the  land,  to  the  surprise  and  without  the 
knowledge  of  the  lawful  owner,  revealing  artifice  to  effect 
the  deprivation  which  may  be  termed  a  fraudulent  act. 

For  the  foregoing  reasons  the  judgment  appealed  from 
should  be  reversed. 

Judgment  reversed  cmd  (mother  rendered  sus- 
taining the  complaint  with  costs  against  the 
defendant. 

Justices  Wolf,  del  Toro,  Aldrey  and  Hutchison  concurred. 
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Cabtaoena,  Plaintiff  and  Ebspondbnt,  v.  Mayagubz  Light  & 
Ice  Company,  Defendant  and  Appellant. 

Appeal  from  the  District  Court  of  Mayagiiez  in  an  Action 

for  Damages. 

No.  1069.--Decided  July  18,  1914. 

EicFLOTZBs'  Liability — Detect  in  Machinery — Cause  op  Accident. — ^When,  aa 
in  the  case  at  bar,  it  is  proved  that  the  plaintiff  worked  as  machinist  in  the 
factory  of  the  defendant  for  several  years  and  that  one  of  his  duties  was  to 
repair  the  defects  in  the  clutch  of  the  machine  and  that  the  accident  whic^ 
caused  the  injury  to  the  plaintiff  did  not  occur  while  the  machine  was  in 
operation,  thus  causing  the  jumping  out  or  breaking  of  the  clutch,  but 
occurred  while  the  plaintiff  was  repairing  the  defects  of  same,  it  cannot  be 
concluded  that  the  accident  was  the  necessary  and  exclusive  consequence  of 
any  defect  in  defendant's  machinery,  within'  the  meaning  of  the  act  in  force 
relating  to  the  liability  of  employers. 

Id. — Assumption  op  Risk — Defect  in  Machinery. — ^When,  as  in  the  case  at 
bar,  the  defect  in  the  clutch  of  the  defendant's  machinery  existed  from  the 
time  of  its  installation  in  the  year  1895,  since  which  time  the  plaintiff  had 
been  in  charge  of  the  same,  knew  of  the  said  defect  and  voluntarily  assumed 
the  obligation  to  repair  the  same,  and  there  is  nothing  to  show  that  he 
specifically  called  the  attention  of  the  defendant  to  the  fact  that  the  adjust- 
ment of  the  clutch  in  the  manner  which  he  had  followed  for  many  years 
placed  his  life  in  danger  or  exposed  him  to  bodily  injury  and  that  the 
defendant  promised  to  repair  the  defect  permanently  or  that  the  accident 
occurred  during  a  period  which  would  reasonably  warrant  the  deduction  that 
the  plaintiff  had  continued  to  work  under  the  impression  that  the  defendant 
would  repair  the  defect,  it  must  be  concluded  that  he  voluntarily  assumed 
the  risk  of  his  employment  and  must  take  the  consequence  of  his  own  acts. 

Tlie  facts  are  staled  in  the  opinion. 

Messrs.  N.  B.  K.  Pettingill,  Benjamin  J.  Horton  and  Fer- 
nando  Vazquez  for  the  respondent. 

Mr.  Leopoldo  Feliu  for  the  appellant. 

Mb.  Justice  del  Tobo  delivered  the  opinion  of  the  court. 

This  is  an  action  for  damages.  Both  parties  having  filed 
their  pleadings  and  the  case  having  been  tried,  the  District 
Court  of  Mayagiiez  rendered  judgment  on  May  9,  1913,  ad- 
judging that  the  defendant  company  pay  to  its  employee,  the 
plaintiff,  the  sum  of  $1,000  as  an  indemnity  for  the  damages 
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which  he  suffered  by  the  accident  described  in  the  complaint, 
together  with  costs^  disbursements,  and  an  attorney's  fee. 

After  considering  the  evidence  introduced  the  trial  court 
made  the  following  findings  of  fact : 

**That  the  defendant,  the  Mayagiiez  Light  and  lee  Company,  is 
a  company  incorporated  under  the  laws  of  Porto  Rico  for  the  pur- 
pose, among  other  things,  of  furnishing  light  and  power  in  the  city 
of  Mayagiiez  where  it  maintains  an  electric  plant  for  the  pubhc 
lighting  service.  That  the  plaintiff,  C&ndido  Cartagena,  had  been 
working  in  the  electric  plant  of  the  defendant  company  in  this  city 
of  Mayagiiez  stace  its  foundation,  the  said  plant  having  been  in  opera- 
tion since  the  year  1895. 

' '  It  was  proven  also  that  the  electric  plant  referred  to  in  the  com- 
plaint belongs  to  Ramon  Valdfe  and  that  on  March  8,  1911,  the  plain- 
tiff, Candido  Cartagena,  who  had  been  employed  in  the  said  plant 
since  its  foundation,  was  working  as  a  machinist  in  the  electric  plant 
situated  on  Candelaria  Street,  Mayagiiez,  and  belonging  to  the  de- 
fendant; that  on  the  morning  of  said  March  8,  1911,  while  he  was 
adjusting  the  clutch  of  engine  No.  2  a  piece  of  iron  flew  off  and  struck 
him  a  severe  blow  in  the  left  eye,  which  caused  him  great  physical 
pain,  compelling  him  to  keep  to  his  bed,  and  prevented  him  from 
doing  any  work  whatever  for  four  months  after  the  accident;  that 
he  has  become  totally  blind  of  the  said  left  eye  and  is  still  partly  in- 
capacitated from  working  at  the  trade  by  which  he  earned  his  living, 
and  that,  in  addition,  he  has  suffered  severe  physical  pain  and  spent 
large  sums  of  money  in  his  efforts  to  be  cured. 

**It  was  proved  also  that  the  said  ]f)laintiff,  C&ndido  Cartagena, 
as  such  machinist,  earned,  while  in  the  employ  of  the  defendant  and 
up  to  the  time  of  the  accident,  $60  monthly. 

*  *  It  was  proven  by  the  tcptimony  of  the  witnesses  for  the  plaintiff 
and  for  the  defendant  that  the  clutch  of  said  engine  No.  2  had  been 
defective  since  its  installation,  for,  according  to  defendant's  witness 
Pastor  Carrero,  said  clutch  had  been  out  of  order  ever  since  it  was 
placed  on  said  engine  and  always  had  to  be  adjusted  with  a  hammer. 

*'As  to  this  point  it  has  been  proved,  as  before  stated,  that  the 
clutch  was  always  out  of  order  even  before  the  engine  belonged  to 
the  present  owner,  Ramon  Valdes,  and  that  notwithstanding  the  fact 
that  he  was  told  of  the  said  defect  after  the  Mayagiiez  Light  and 
Ice  Company  had  taken  charge  of  the  machinery  or  electric  plant, 
as  has  been  proven,  the  said  defect  has  never  been  properly  and  com- 
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pletely  repaired  by  the  defendant,  by  Bani6n  Valdes,  who  owns  the 
plant,  or  by  any  person  by  order  of  the  defendant. 

"It  was  proven  satisfactorily  that  Weneeslao  Sifre  was  the  super- 
intendent and  manager  of  the  said  plant  at  the  time  the  accident 
occurred,  having  been  placed  in  that  position  and  charged  with  its 
obligations  and  duties  by  the  owner,  Rani6n  Valdes ;  that  said  super- 
intendent Sifre  inspected  the  plant  twice  a  day  and  once  at  night 
to  see  how  it  operated;  that  every  morning  the  machinist  on  duty 
submitted  to  the  superintendent  or  manager,  Weneeslao  Sifre,  a 
report  of  all  the  adjustments  or  repairs  requiring  immediate  atten- 
tion in  the  said  electric  plant ;  that  on  various  and  repeated  occasions, 
as  was  proved  sufSciently,  the  clutch  became  loose  and  it  was  neces- 
sary to  adjust  it  with  a  hammer.  This  was  proved  both  by  the  wit- 
nesses for  the  plaintiff  and  for  the  defendant,  including  the  engineer 
who  18  now  in  charge  of  the  said  plant. 

"Moreover,  witness  Pastor  Carrero,  who  was  called  by  the  defend- 
ant and  is  the  present  machinist  of  the  electric  plant,  testified  to  the 
fact  that  since  the  electric  plant  has  belonged  to  the  defendant,  the 
Mayagiiez  Light  and  Ice  Company,  the  clutch  has  been  adjusted 
about  eight  or  ten  times. 

"It  has  also  been  proven  that  one  of  the  duties  of  the  machinist, 
which  position  was  held  by  C&ndido  Cartagena  in  the  said  plant, 
was  to  adjust  these  defects  of  the  clutch. ' ' 

After  the  foregoing  findings  of  fact  the  trial  court  reached 
the  following  conclusions  on  which  it  based  its  said  judgment : 

"1.  That  the  plaintiff  has  suffered  serious  injuries  as  a  conse- 
quence of  the  accident  which  gave  rise  to  this  action. 

"2.  That  the  plaintiff  was  discharging  his  duty  with  proper  care 
and  diligence  when  he  received  the  said  injuries. 

"3.  That  the  injuries  to  the  plaintiff  were  caused  by  a  defect  in 
engine  No.  2  used  in  the  electric  plant,  which  defect  was  known  ^f 
and  was  not  remedied  owing  to  the  negligence  of  the  employer  or 
of  his  superintendent,  Weneeslao  Sifre,  whose  sole  and  principal 
duty  was  shown  to  be  the  management  of  the  electric  plant. 

"4.  That  the  injury  was  due  solely  and  exclusively  to  the  negli- 
gence of  the  defendant,  the  Mayagiiez  Light  and  Ice  Company." 


The  attorney  for  the  defendant-appellant  assigned  and 
argued  eleven  errors  in  his  brief.    We  will  disregard  the  first 
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ten  and,  in  view  of  the  attendant  circumstances,  consider 
only  the  last,  which  covers  the  whole  case,  and  which  reads 
as  follows:  **The  judgment  rendered  by  the  court  is  not  in 
conformity  with  the  evidence  nor  supported  thereby,  nor  is 
it  in  accordance  with  the  law.  ^  ^ 

We  have  considered  carefully  the  evidence  introduced  and 
in  our  opinion  it  has  been  correctly  weighed  by  the  trial  court. 
The  question  to  be  decided  is  whether  or  not  the  findings  of 
fact  sustain  the  conclusions  of  the  district  court  and  support 
the  judgment  appealed  from. 

First,  we  will  examine  the  case  in  the  light  of  the  act  in 
relation  to  the  liability  of  employers  for  injuries  sustained 
by  their  employees  while  in  their  service,  approved  March 
1,  1901.  Section  1  of  the  said  act  (section  322  of  the  Revised 
Statutes)  provides  that  the  right  to  maintain  an  action  for 
damages  against  the  employer  shall  exist,  among  other  cases, 
when  personal  injury  is  caused  to  an  employee  who  is  him- 
self in  the  exercise  of  due  care  and  diligence  in  the  line  of 
his  duties  by  reason  of  any  defect  in  the  machinery  connected 
with,  or  used  in,  the  business  of  the  employer,  which  defect 
originated  or  had  not  been  discovered  or  remedied  owing 
to  the  negligence  of  the  employer  or  of  any  person  in  the 
service  of  the  employer  and  entrusted  by  him  with  the  duty 
of  seeing  that  the  said  machinery  was  in  good  condition. 

According  to  the  findings  of  fact  of  the  trial  court,  the  rela- 
tion of  employer  and  employee  existed  between  the  plaintiff 
and  defendant  in  the  present  case,  and  it  was  proved  also  that 
the  employee  received  a  personal  injury  while  engaged  in 
the  service  of  the  employer.  Up  to  this  point  all  the  statu- 
tory requirements  for  maintaining  an  action  for  damages  have 
been  shown,  but  was  the  accident  due  to  any  defect  in  the 
machinery  of  the  employer? 

According  to  the  evidence  as  weighed  by  the  trial  court, 
the  clutch  of  the  defendant's  machine  had  been  out  of  order 
since  its  installation  in  1895  and  it  has  always  been  found 
necessary  to  hammer  it  into  place.    Also,  according  to  the 
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evidence,  the  plaintiflF,  Candido  Cartagena,  worked  on  the 
defendant's  engine  since  1895  and  one  of  his  duties  as  ma^ 
chinist  was  precisely  to  repair  the  defects  in  the  clutch.  Fi- 
nally, according  to  the  evidence  as  weighed  by  the  trial  court, 
the  accident  which  caused  the  injury  to  the  plaintiff  did  not 
occur  while  the  engine  was  in  operation  by  reason  of  which, 
for  example,  the  clutch  flew  off  or  broke,  but  it  occurred  while 
the  plaintiff  was  adjusting  the  defective  clutch.  This  being 
the  case,  it  cannot  be  concluded  that  the  accident  was  a  nec- 
essary and  sole  consequence  of  the  defect  in  the  machinery 
of  the  defendant,  even  supposing  that  the  defect  in  the  clutch 
in  question,  in  view  of  the  attendant  circumstances,  may  be 
considered  as  one  of  the  defects  referred  to  in  the  act  rel- 
ative to  the  liability  of  employers. 

If  we  consider  the  case  in  the  light  of  the  general  provi- 
sions of  law  and  apply  the  doctrine  of  the  assumption  of  risk, 
it  results  also  that  the  case  must  be  decided  against  the  plaiur 
tiff.  As  we  have  said,  the  defect  in  the  clutch  of  the  defend- 
ant's engine  existed  since  its  installation  in  the  year  1895, 
and  from  that  same  date  the  plaintiff  had  been  in  charge  of 
the  engine  now  belonging  to  the  defendant.  Therefore,  the 
plaintiff  had  known  of  the  defect  for  many  years  and  as  such 
machinist  he  voluntarily  assumed  the  obligation  of  repair- 
ing the  same.  There  is  nothing  whatever  to  show  that  the 
plaintiff  specially  called  the  attention  of  the  defendant  to 
the  fact  that  the  adjusting  of  the  clutch  in  the  manner  in  which 
it  had  been  done  for  many  years  endangered  his  life  or  ex- 
posed him  to  the  dangers  of  personal  injury,  that  the  defend- 
ant thereupon  promised  to  remedy  the  defect  and  that  the 
accident  occurred  during  a  period  of  time  which  would  per- 
mit of  the  reasonable  inference  that  the  plaintiff  had  con- 
tinued to  work  in  the  belief  that  the  defendant  would  repair 
the  defect.  Are  et  oZ.  v.  Borinquen  Sugar  Company,  17 
P.  B.  E.,  886 ;  Hough  v.  Railway  Co.,  100  U.  S.,  225.  On  the 
contrary,  it  appears  that  if  the  plaintiff  considered  his  work 
to  be  dangerous,  nevertheless  he  voluntarily  imdertook  it  and 
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must,  therefore,  take  the  consequences  arising  from  his  own 
acts.  See  the  decisions  of  this  court  in  the  cases  of  CUmdio 
V.  Cortinez,  9  P.  E.  R.,  97,  and  Perez  v.  Yahucoa  Sugar  Com- 
pany, 15  P.  R.  B.,  200. 

The  Supreme  Court  of  Massachusetts,  in  the  case  of 
O'Mallep  V.  South  Boston  Gas  Light  Company,  158  Mass., 
135,  136,  expressed  itself  as  follows: 

''The  doctrine  of  assumption  of  the  risk  of  his  employment  by 
an  employee  has  usually  been  considered  from  the  point  of  view  of 
a  contract,  express  or  implied;  but  as  apphed  to  actions  of  tort  for 
negligence  against  an  employer,  it  leads  up  to  the  broader  principle 
expressed  by  the  maxim,  Volenti  non  fit  injuria.  One  who,  knowing 
and  appreciating  a  danger,  voluntarily  assumes  the  risk  of  it,  has  no 
just  cause  of  complaint  against  another  who  is  primarily  respon- 
sible for  the  existence  of  the  danger.  As  between  the  two,  his  volun- 
tary assumption  of  the  risk  absolves  the  other  from  any  particular 
duty  to  him  in  that  respect,  and  leaves  each  to  take  such  chances  as 
exist  in  the  situation,  without  a  right  to  claim  anything  from  the 
other.  In  such  a  case,  there  is  no  actionable  negligence  on  the  part 
of  him  who  is  primarily  responsible  for  the  danger.  If  there  is  a 
failure  to  do  his  duty  according  to  a  high  standard  of  ethics,  there 
is,  as  between  the  parties,  no  neglect  of  legal  duty." 

Therefore,  in  view  of  the  facts  and  applying  the  law  as 
construed  by  the  courts,  we  are  constrained  to  reverse  the 
judgment  appealed  from.  The  present  case  might  serve  as 
a  basis  for  those  who  assert  the  necessity  of  a  radical  reform 
of  the  laws  regulating  indemnities  for  accidents  to  employees, 
but  until  such  reform  is  effected  the  courts  are  helpless,  for 
their  province  consists  in  deciding  cases  according  to  the  laws 
in  force. 

Reversed. 

Chief  Justice  Hernandez  and  Justices  Wolf  and  Aldrey 
concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
case. 
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Cabassa,  Plaintiff  and  Respondent,  v.  Bbavo,  Defendant 

AND  Appellant. 

Appeal  from  the  District  Court  of  Mayagiiez  in  an  Action 

for  Divorce. 

Motion  of  the  Respondent  for  Dismissal  of  the  Appeal. 

No.  1172.— Decided  July  18,  1914. 

CoxSTBUCTiON  OP  LAW. — Statutes  should  be  construed  by  giving  effect  to  all 
their  provisions. 

Appeal — STATuroftY  Bight. — The  right  of  appeal  is  not  an  absolute  but  a  statu- 
tory right,  and  the  party  wishing  to  exercise  that  right  should  comply  sub- 
stantially with  all  the  provisions  relative  thereto. 

Id. — Transcript  or  Record. — In  accordance  with  the  last  paragraph  of  section 
299  of  the  Code  of  Civil  Procedure  as  amended  by  Act  No.  70  of  March  9, 
1911,  the  provisions  of  which  are  imperative  and  not  directory,  the  ainellant 
must  serve  a  copy  of  the  transcript  of  the  record  on  the  respondent  and  if 
he  refuse  to  supply  such  omission  after  being  notified  of  a  motion  to  dis- 
miss the  appeal  on  that  ground,  the  appeal  will  be  dismissed. 

iGKORANCE  OF  Law. — Ignorance  or  a  mistaken  understanding  of  the  law  is  no 
excuse    for   non-compliance   therewith. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pascasio  Fajardo  and  E,  Ramirez  Nadal  For  the 
appellant. 

Messrs.  Jose  Sabater,  Francisco  Parra  Capo  and  G. 

Torres  for  the  respondent. 

Mb.  Chief  Justice  Hernandez  delivered  the  opinion  of 
the  conrt. 

This  is  a  motion  by  counsel  for  the  plaintiff  for  di^  missal 
of  the  appeal  on  the  ground  that  he  had  not  been  furnished 
with  a  copy  of  the  transcript  of  the  record  jBled  in  this  court 
for  the  purposes  of  the  appeal.  The  appellant  filed  a  written 
objection  to  the  said  motion  alleging  that  according  to  Act 
No.  70  of  March  9,  1911,  he  is  not  oblijifod  to  delive*  a  copy 
of  the  transcript  of  the  record  to  the  respondent. 

Section  299  of  the  Code  of  Civil  Procedure,  as  amended 
by  Act  No.  70  of  March  9, 1911,  after  prescribing  that  the  bill 
of  exceptions  and  statement  of  the  case,  when  approved  and 
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certified  to  by  the  judge,  shall  form  a  part  of  the  judgment 
roll,  concludes  as  follows: 

''The  record  of  an  appeal  shall  be  constituted  by  the  certificate 
to  be  issued  by  the  secretary  of  the  court  a  quo  or  by  the  attorneys 
of  the  parties,  of  the  judgment  roll  and  of  the  notification  of  the 
appeal.  Said  certificate  shall  be  filed  in  the  office  of  the  secretary 
of  the  Supreme  Court  within  the  next  thirty  days  following  that  on 
which  the  bill  of  exceptions  and  summary  of  the  case  was  approved 
with  a  declaration  that  a  literal  copy  of  the  same  certified  to  by  the 
counsel  for  the  appellant,  has  been  delivered  to  the  counsel  for  the 
appellees. ' ' 

The  use  by  the  Legislature  of  the  verb  *  *  shall ' '  in  the  said 
paragraph  clearly  reveals  its  intention  to  establish  an  im- 
perative rule  of  procedure  and  not  a  directory  rule  whose 
fulfilment  is  at  the  option  of  the  appellant.  Undoubtedly 
the  purpose  of  the  statute  was  that  the  respondent  should 
have  a  literal  copy  of  the  transcript  of  the  record  so  as  to 
be  able  to  prepare  his  brief  for  the  Supreme  Court.  The  law 
is  clear,  and  pursuant  to  section  13  of  the  Civil  Code,  the  let- 
ter thereof  cannot  be  disregarded,  especially  when  it  is  not 
even  attempted  to  show  an  intention  to  comply  therewith. 
We  must  construe  the  statute  by  giving  effect  to  all  and  omit- 
ting none  of  its  provisions.  Section  26  of  the  Evidence  Act 
of  1905.  Nadal  v.  American  Railroad  Company ,  19  P.  R.  R., 
1024. 

Nqw,  is  the  omission  in  question  a  sufficient  ground  for 
dismissal  of  the  appeal?  It  unquestionably  is.  The  right 
of  appeal  is  not  an  absolute  right  but  is  of  statutory  origin 
and  the  party  who  desires  to  assert  such  right  should  com- 
ply substantially  with  all  the  provisions  relating  to  its  exer- 
cise.   2  Ruling  Case  Law,  100. 

In  the  present  case,  not  only  has  the  appellant  failed  to 
comply  with  the  statute,  but  expressly  alleges  that  he  is  not 
required  to  do  so. 

This  is  not  the  first  time  that  this  question  has  been  raised 
in  this  court.    See  the  cases  of  Gar(Aa  v.  American  Railroad 


Jq]j20^1914.]  HbbnIndez  v.  Hutchison.  175 

Company,  17  P.  E.  R.,  914;  Successors  of  Jose  Martinez 
V.  Tomds  DdvUa  <&  Co.,  17  P.  R.  R.,  970;  Hernandez  v.  Amerir- 
can  Railroad  Company,  17  P.  R.  R.,  1177;  Avalo  Sanchez 
V.  Porrata  et  al.,  18  P.  R.  R.,  874. 

In  the  first  three  cases  we  overruled  the  motion  for  dis- 
missal because  the  appellant,  on  being  notified  of  the  motion 
and  before  the  hearing  thereon,  supplied  the  omission  by 
delivering  a  copy  of  the  transcript  of  the  record  to  the  re- 
spondent. In  the  last  case  we  overruled  the  motion  to  dis- 
miss because  it  was  shown  that  a  copy  of  the  transcript  of 
the  record  had  been  delivered  to  the  attorney  representing 
two  of  the  respondents  who  was  associated  with  another  attor- 
ney who  appeared  for  the  other  five  respondents,  but  in  none 
of  said  cases  did  the  appellant  refuse  to  supply  the  omission 
and  allege  that  he  was  not  required  to  deliver  a  copy  of  the 
transcript  of  the  record  to  the  respondent.  Ignorance  or 
an  erroneous  understanding  of  the  law  is  no  excuse  for  non- 
compliance therewith. 

The  motion  should  be  sustained  and  the  appeal  dismissed. 

Appeal  dismissed. 

Justices  Wolf,  del  Toro  and  Aldrey  concurred. 
Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
case. 


Hernandez,  Petitioner,  v.  Hutchison,  District  Judge, 

Respondent. 

Petition  for  a  Writ  of  Certiorari  to  the  Judge  of  the  District 
Court  of  Mayaguez  in  a  Proceeding  to  Secure  the  Effec- 
tiveness of  Judgment  in  an  Action  for  Damages  for  Libel. 

No.  128.— Decided  July  20,  3914. 

Oebtiorabi — Attachment — Juwsdiction. — According  to  section  1  of  the  Act  of 
March  1,  1902.  to  secure  the  effectiveness  of  judgments,  as  amended  bj  the 
Act  of  March  12,  1903,  the  attachment  should  be  applied  for  before  final 
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judgment  is  rendered  by  the  trial  court  and  said  court  lacks  jurisdictioa  to 
grant  the  same  after  the  rendition  of  final  judgment.  Said  proceeding  maj 
be  reviewed  on  a  writ  of  certiorari. 
Final  Judgment — ^Attachment. — Pursuant  to  the  Act  of  March  1,  1902,  a 
final  judgment,  in  its  bearing  upon  an  attachment  for  the  effectiveness  of 
judgment,  is  that  rendered  by  the  court  having  original  jurisdiction  of 
the  case. 

The  facts  are  stated  in  the  opinion. 

The  petitioner  appeared  pro  se. 

The  respondent  did  not  appear. 

Mb.  Chief  Justice  Hebnandez  delivered  the  opinion  of 
the  court. 

On  July  2,  1914,  Agustin  Hernandez  Mena  filed  a  petition 
in  this  court  pro  se  for  a  writ  of  certiorari  to  the  judge  of 
the  District  Court  of  Mayagiiez  to  command  him  to  send  up 
the  original  record  in  the  civil  action  No.  3956  brought  by 
Jose  Benet  Colon  against  the  said  Hernandez  Mena  to  recover 
an  indemnity  for  damages,  praying  that  after  reviewing  the 
] proceedings  this  court  set  aside  the  order  made  by  H.  M. 
Hutchison  as  judge  of  the  said  court  of  Mayagiiez  on  May 
15,  1914,  at  the  instance  of  the  plaintiff,  Jose  Benet,  directing 
the  secretary  to  issue  a  writ  of  attachment  to  the  marshal 
against  the  property  of  the  defendant,  Hernandez  Mena,  to 
secure  the  effectiveness  of  judgment,  and  likewise  vacate  the 
writ  of  attachment  issued  to  the  marshal  and  release  the  at- 
tachment levied  by  him  on  June  22,  1914,  under  the  order 
referred  to. 

The  writ  of  certiorari  having  been  issued,  the  origiaal 
record  of  said  case  No.  3956  was  brought  up  to  this  court  and 
it  shows  the  following: 

First.  That  an  action  having  been  brought  by  Jose  Benet 
Colon  against  Agustin  Hernandez  Mena  for  the  recovery 
of  $45,000  as  an  indemnity  for  damages  for  defamatory  libel, 
an  order  was  entered  in  the  District  Court  of  Mayagiiez  on 
February  4,  1913,  at  the  instance  of  the  plaintiff  granting  an 
attachment  to  secure  the  effectiveness  of  the  judgment  which 
might  be  rendered  in  the  case  against  property  of  the  defend- 
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ant,  Hernandez  Mena,  in  an  amount  sufficient  to  cover  $5,000 
cf  the  amount  claimed  plus  $700  for  costs,  disbursements,  and 
attorney's  fees,  the  plaintiff  being  required  to  give  bond  for 
the  sum  of  $3,000. 

Second.  That  after  the  filing  of  the  required  bond,  in  order 
to  execute  the  said  order  the  secretary  issued  a  writ  to  the 
marshal,  who  executed  the  same  on  February  18,  1914,  by 
attaching  certain  properties  belonging  to  Hernandez  Mena* 

Third.  That  in  the  action  brought  by  Benet  Colon  against; 
Hernandez  Mena  judgment  was  rendered  by  the  District 
Court  of  Mayaguez  on  October  31,  1913,  adjudging  that  the? 
defendant  pay  to  the  plaintiff  the  sum  of  $2,000  as  an  indem- 
nit)^  for  damages,  without  special  imposition  of  costs,  from 
which  judgment  the  defendant  appealed  to  this  court  pending 
the  approval  of  the  statement  of  the  case  presented  by  the 
appellant. 

Fourth.  That  on  May  15,  1914,  on  motion  by  the  plaintiff, 
the  District  Court  of  Mayaguez,  by  its  judge,  H.  M.  Hutchi- 
son, ordered  the  secretary  to  issue  a  new  writ  to  the  marshal 
commanding  him  to  attach  sufficient  property  belonging  to  the 
defendant  to  cover  the  aforesaid  amount  to  secure  the  effec- 
tiveness of  the  judgment.  It  does  not  appear  that  that  order 
was  executed. 

The  proceedings  followed  by  the  District  Court  of  Maya- 
giiez  for  the  purpose  of  securing  the  effectiveness  of  the  judg- 
ment in  the  action  of  Jose  Benet  Colon  against  Agustin  Her- 
nandez Mena  for  an  indemnity  for  damages  being  recited,  and 
said  proceedings  Jiaving  been  examined  in  relation  to  the 
statute  applicable  to  the  case — namely,  the  Act  of  March  1, 
1902,  as  amended  by  the  Act  of  March  12,  1903 — ^we  are  of 
the  opinion  that  the  District  Court  of  Mayaguez  lacked  juris- 
diction to  make  the  order  of  May  15,  1914,  the  setting  aside 
of  which,  as  well  as  of  the  proceedings  for  its  execution,  is 
prayed  for  in  the  petition  filed  by  Hernandez  Mena. 

In  deciding  the  case  pf  Bolivar  v.  Aldrey,  District  Judge, 
on  April  29,  1907,  we  laid  down  the  doctrine  that  the  act  ap- 

i>w.  Vol.tl-lt 
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proved  March  12,  1903,  entitled  **An  Act  to  amend  the  act 
entitled  *An  Act  to  secure  the  eflfectiveness  of  judgments,' 
approved  March  1,  1902,''  dispelled  all  doubt  which  might 
have  existed  as  to  the  proper  time  for  applying  for  an  attach- 
ment to  secure  the  eflfectiveness  of  judgment,  for  section  1 
thereof  provides  in  clear  and  precise  terms  that  the  petition 
for  such  attachment  may  be  presented  when  the  complaint  is 
filed  or  at  any  stage  of  the  proceedings  before  final  judgment, 
and  as  a  final  judgment,  a/s  we  then  said,  should  be  under- 
stood to  be  a  judgment  rendered  in  an  action  or  special  pro- 
ceeding by  the  court  before  which  it  was  brought,  the  neces- 
sary conclusion  is  that  final  judgment  having  been  rendered 
in  the  case  of  Benet  Colon  against  Hernandez  Mena  when  the 
order  for  the  attachment  to  secure  the  eflfectiveness  of  the 
judgment  was  entered  on  May  15,  1914,  the  said  order  is  null 
And  void. 

The  present  case  is  similar  to  that  of  Bolivar  v.  Aldrey, 
12  P.  R.  R.,  216,  already  cited  and  to  which  we  refer. 

For  the  foregomg  reasons  the  order  made  by  the  District 
Court  of  Mayaguez  on  May  15,  1914,  relative  to  securing  the 
•eflfectiveness  of  judgment,  is  set  aside  and  all  the  proceedings 
incident  to  the  said  order  are  null  and  void. 

Petition  granted  and  order  set  aside. 

r 

Justices  Wolf,  del  Toro  and  Aldrey  concurred. 
Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
case. 


CoMPANiA  Industbial  de  Santurce,  Pedro  Bolivar,  Ltd., 
Plaintiff  and  Appellant,  v.  Sanchez,  Defendant  and 
Respondent. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in  an 

Action  of  Debt. 

No.  1132.— Decided  July  20,  1914. 

SuBETT — Contract. — The  defendant  wrote  the  plaintiff  a  letter  reading  as  fol- 
lows:   ''I  hatre  the  jdeastire  of  recommending  to  you  mj  friend  Mareelino 
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Bamto,  who  will  purchase  some  lumber  from  you  with  which  to  build  a 
house  in  Santurce  and  it  seems  to  me  that  you  will  be  able  to  give  him  the 
lowest  prices  because  he  is  entirely  reliable  personally  and,  besides,  in  recom- 
imnding  him  to  yon  I  may  be  responsible  to  you  for  everything  he  may 
purchase."  It  was  held  that  the  said  letter  did  not  constitute  a  surety 
contract  per  se  and  that  the  defendant  was  not  liable  for  the  value  of  the 
lumber  purchased  by  the  said  Barreto,  especially  when  it  is  taken  into 
account  that  Ihe  letter  referred  only  to  one  house,  whereas,  according  to  the 
evidence,  Barreto  built  several  houses  with  the  lumber  which  he  purchased. 
Besides,  Biureto  made  various  payments  on  account  of  the  lumber  purchased 
and  it  may  be  that  the  value  of  the  lumber  which  he  obtained  for  the  con- 
struction of  the  first  house  was  paid  for  in  full. 

The  facts  are  stated  in  the  opinion. 

Mr.  Damidn  Monserrat,  Jr.,  for  the  appellant. 

Mr.  Eugenio  Benitez  Castano  for  the  respondent. 

Mr.  Justice  del  Toro  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  District  Court 
of  San  Juan,  Section  1,  dismissing  a  certain  action  of  debt. 

Summarized,  the  allegations  of  the  complaint  are  as  fol- 
lows: 1.  That  the  plaintiffs  are  a  commercial  partnership 
<Ioing  business  in  San  Juan  and  the  defendant  is  a  merchant 
residing  in  Carolina ;  2.  That  on  September  5,  1910,  the  de- 
fendant signed  and  addressed  the  following  letter  to  the 
plaintiffs : 

**  Carolina,  P.  R.,  September  5,  1910. 

^'COMPANfA   IndUSTRIAIj  DE   SaNTURCE, 

'*8an  Juan,  P.  R. 

"My  Dear  Sirs  and  Friends:  I  have  the  pleasare  of  recommend- 
iRg  to  you  my  friend  Mareelino  Barreto,  who  will  purchase  some 
lumber  from  you  with  which  to  build  a  house  in  Santurce  and  it  seems 
to  me  that  you  will  be  able  to  give  him  the  lowest  prices  because  he 
is  entirely  reUable  personally  and,  besides,  in  recommending  him 
to  you  I  may  be  responsible  to  you  for  everything  he  may  purchase. 

**  Always  at  your  orders, 

''Yours  very  truly,  etc., 

**F.   SANCHEZ   OSORK).'' 

3.  That  the  plaintiffs  accepted  the  guaranty  and  sent  Maree- 
lino Barreto  several  lots  of  lumber  to  the  value  of  $2^942.40 ; 
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4.  That  in  June,  1911,  the  defendant  was  notified  of  the 
amount  of  the  said  account  and  he  answered  that  thereafter 
nothing  more  should  be  sold  to  Barreto  under  his  guaranty; 

5.  That  the  plaintiffs  brought  an  action  against  Barreto  to 
recover  the  $2,942.40  due  and  obtained  a  judgment  which  they 
could  not  realize  on  because  Barreto  had  no  property,  and 
that  the  defendant  has  also  failed  to  satisfy  said  judgment 
although  requested  to  do  so ;  6.  That  the  defendant  has  failed 
to  comply  with  the  obligation  which  he  contracted  in  his  let- 
ter of  September  5,  1910. 

The  complaint  concludes  with  the  prayer  that  judgment  be 
rendered  against  the  defendant  for  the  sum  of  $2,942.40,  to- 
gether with  lawful  interest,  costs,  disbursements,  and  an 
attorney's  fee. 

The  defendant  answered  denying  the  first  allegation  of  the 
complaint,  admitting  the  genuineness  of  the  letter  transcribed 
in  the  second  allegation,  admitting  that  the  plaintiffs  had  sent 
lumber  to  Barreto,  but  alleging  that  they  had  made  several 
shipments  amoimting  to  $4,792.47,  instead  of  $2,942.40,  and 
fihat  Barreto  had  made  several  payments  on  account — one  of 
$1,000  on  December  13,  1910,  another  of  $500  on  January  5, 
1911,  and  another  of  $350  on  April  17, 1911.  The  answer  also 
denied  that  the  plaintiffs  accepted  the  guaranty  of  the  defend- 
ant and  alleged  that  the  defendant  had  never  expressly  offered 
such  security  or  intended  to  do  so.  It  denied  allegations  4, 
5,  and  6  of  the  complaint  and  alleged  the  following  as  new 
matter:  (a)  That  in  writing  the  letter  transcribed  in  the 
second  allegation  of  the  complaint  he  only  intended  to  recom- 
mend a  person  whom  he  supposed  to  be  worthy  of  credit  and 
that  the  plaintiffs  never  asked  the  defendant  whether  he  made 
himself  surety  for  M.  Barreto ;  (b)  that  as  soon  as  the  plain- 
tiffs wrote  to  the  defendant  holding  him  as  surety  the  de- 
fendant protested,  and  (c)  that  the  letter  of  September  5, 
1910,  referred  to  the  necessity  which  Barreto  was  under  of 
building  one  house  while  the  plaintiffs  not  only  furnished  him 
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lumber  to  construct  one  house,  but  furnished  Mm  lumber  to 
build  more  than  six  houses. 

The  answer  concludes  with  the  prayer  that  the  court  ren- 
der judgment  in  favor  of  the  defendant,  with  costs  and  attor- 
ney's fees  against  the  plaintiffs. 

At  the  trial  both  parties  introduced  their  evidence  and  on 
February  10,  1914,  the  district  court  rendered  the  judgment 
formerly  referred  to. 

The  evidence  of  the  plaintiffs  consisted  of  the  letter  tran- 
scribed in  the  complaint,  of  various  other  letters  addressed 
by  the  plaintiffs  to  the  defendant  and  of  the  testimony  of 
Pedro  Bolivar,  managing  partner  of  the  plaintiffs,  Eodrigo 
Eolan,  general  attorney  in  fact  of  the  plaintiffs,  Romualdo 
Tolmo,  an  employee  of  the  plaintiffs,  Marcelino  Barreto, 
Celestino  Marrero,  secretary  of  the  trial  court,  and  Damian 
Monserrat,  Jr.,  attorney  for  the  plaintiffs,  and  of  the  record 
of  the  action  brought  by  the  plaintiffs  against  Barreto  to 
recover  the  same  amount  claimed  in  this  action.  The  evidence 
of  the  defendant  consisted  of  the  testimony  of  the  defendant 
himself  and  of  various  letters  written  by  him  to  the  plain- 
tiffs. 

We  agree  with  the  trial  court  that  the  principal  question 
involved  in  this  case  is  the  legal  signification  of  the  letter 
addressed  by  the  defendant  to  the  plaintiffs  and  transcribed 
in  the  complaint.  We  agree,  also,  with  the  following  reason- 
ing of  said  trial  court  and  with  its  citations  from  Commenta- 
tor Manresa.  Judge  Cordova  Davila  expresses  himself  as 
follows : 

''In  our  opinion,  the  letter  quoted  is  not  sufKeient  to  constitute 
a  surety  obligation  nor  can  it  be  construed  as  such.  From  a  gram- 
matical point  of  view,  the  language  cited  cannot  be  held  to  make  de- 
fendant S&nchez  Osorio  liable  as  surety  or  guarantor.  The  word 
'may'  is  facultative.  It  indicates  the  power  or  the  faculty  to  do 
something;  not  the  necessity  or  duty  of  doing  it.  It  expresses  no 
obligation  whatever.  It  does  not  imply,  either  categorically  or  indi- 
rectly, an  agreement  to  perform  a  specified  duty. 
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^'From  a  juridical  standpoint,  the  condosdon  cannot  be  reached 
that  the  aforesaid  letter  constitutes  an  agreement  as  surety.  It  is 
elementary  that  consent,  which  is  an  essential  requisite  to  every  agree- 
ment, may  be  given  expressly  or  by  implication.  This  is  the  general 
rule  in  the  broad  and  very  vast  field  of  business  transactions;  but 
precisely  on  account  of  its  special  and  onerous  character,  a  surety 
contract  is  an  exception  to  the  general  rule.  In  it  tacit  consent  is 
not  binding,  but  only  express,  explicit,  unequivocal  and  cf^tegorical 
consent.  Consent  cannot  be  presumed  or  inferred  from  more  or  less 
reasonable  deductions.  It  should  be  given  in  a  clear  and  positive 
manner  and  be  express  and  conclusive,  pursuant  to  the  provisions 
of  section  1728  of  our  Civil  Code.  According  to  that  section,  surety 
is  not  presumed;  it  must  be  express  and  cannot  be  extended  further 
than  that  specified  therein.  Let  us  see  what  the  distinguished  com- 
mentator, Manresa,  says  in  construing  article  1827  of  the  Spanish 
Civil  Code,  which  is  the  same  as  section  1728  of  the  Revised  Civil 
Code: 

**  *In  fact,  although  surety  is  an  accessory  obligation  of  the  prin- 
cipal  obligation,  it  is  none  the  less  a  special  obligation  distinct  from 
that  of  the  debtor  which,  therefore,  presupposes  and  requires  the 
intention  of  the  person  contracting  it  to  bind  himself  to  comply  with 
what  the  debtor  was  under  obligation  to  do  in  the  event  of  the  lat- 
ter's  default.  And  to  such  a  point  is  the  said  requisite  necessary 
that  without  the  volition  of  the  surety  there  is  no  consent  and  this 
is  the  only  element  which  can  give  life  to  the  juridical  obligation  as 
surety. 

**  'For  this  reason  all  codes,  like  our  own,  contain  the  provision 
that  surety  is  not  presumed  or  that  it  must  be  express,  or  both,  as 
provided  in  the  article  which  we  are  considering.  But  what  was  the 
intention  of  the  legislators. in  making  this  provision?  In  what  sense 
must  it  be  understood  ?  That  is  the  most  important  question  of  those 
suggested  by  the  meaning  of  the  said  article. 

**  *  Consent  or  intention  to  contract  an  obligation  is  always  a  nec- 
essary requisite  to  every  contractual  obligation,  but,  according  to  the 
general  principles  which  we  have  considered  in  studying  the  subject 
of  obligations  derived  from  intention  and  especially  the  theory  of 
consent  as  an  essential  requisite  to  contracts,  such  intention  may  be 
shown  expressly  by  words  which  demonstrate  the  same  directly  and 
clearly  or  in  a  manner  implied  from  acts  which  reveal  the  intention 
to  be  bound. 

**  *And  in  view  of  this  double  means  of  expression,  which  really 
appears  to  be  opposed  to  the  wording  of  the  provision  contained  in 
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this  article,  a  doubt  arises  as  to  whether  on  this  point  the  legislators 
have  departed  from  the  general  principles  indicated,  requiring  a 
special  manner  for  the  determination  or  expression  of  the  desire  to 
contract  an  obligation. 

"  *In  our  opinion  the  doubt  must  be  decided  in  the  affirmative, 
for  what  the  statute  seeks  to  provide  is  that  surety  must  be  consti- 
tuted expressly,  the  intention  and  will  to  contract  the  obligation  being 
shown  in  a  direct  and  unequivocal  manner  and  excluding,  therefore, 
the  tacit  form  of  its  expression.  For  that  reason  it  is  not  only  pro- 
vided that  surety  is  not  presumed  but  also  that  it  must  be  express. 

"  *The  reasons  for  that  special  provision  are  derived,  as  we  have 
stated,  from  the  very  nature  of  surety.  By  its  nature  it  is  a  gratuitous 
obligation,  although  said  gratuity  is  not  essential,  as  we  have  shown, 
and  is  ordinarily  contracted  without  remuneration  or  recompense  and 
with  no  other  correlative  obligation  in  favor  of  the  surety,  who,  in 
many  instances,  finds  himself  under  the  cruel  necessity  of  paying 
debts  of  others  from  which  he  derives  no  benefit  and  is  vrithout  an 
efficient  remedy  against  the  insolvent  debtor.  Laurent,  in  comment- 
ing upon  the  hazardous  nature  of  surety,  cites  the  well-known  prov- 
erb, "The  surety  pays  the  debt,"  and  the  legislators,  with  this  idea 
in  mind,  intended  that  in  order  that  the  surety  may  have  eflPect  not 
only  must  there  exist  the  certainty  that  the  surety  really  intended 
to  assume  the  obligation,  but  also  that  it  be  evident  that  in  doing 
so  he  acted  with  a  knowledge  of  what  he  was  doing  in  order  tlius  to 
avoid  that  a  person  who  through  an  unreflecting  feeling  of  affection 
or  compassion  may  be  disposed  to  go  surety,  may  not  be  easily  led 
by  that  first  generous  impulse,  but  that  in  binding  himself  he  do 
so  in  a  careful  and  thoughtful  manner,  giving  him  time  to  think  the 
matter  over  so  that  the  expression  of  his  volition  may  be  a  sufficient 
guaranty  of  his  deliberate  intention  to  bind  himself  to  fulfil  the  obli- 
gation undertaken  in  case  the  principal  should  default. '  12  Manresa^ 
Spanish  Civil  Code,  226." 

The  letter  in  question  is  so  worded  as  apparently  to  invite 
an  explanation  to  concrete  and  fix  the  responsibility  of  its 
writer,  and  not  only  is  there  nothing  to  show  that  the  explana- 
tion was  requested  but  the  receipt  of  the  letter  does  not  even 
appear  to  have  been  acknowledged.  Besides,  even  in  case  it 
could  be  held  that  the  letter  should  be  construed  as  a  real 
surety  contract,  it  would  still  be  necessary  to  conclude  that 
the  complaint  was  properly  dismissed  in  view  of  the  evidence. 
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Only  one  house  is  spoken  of  in  the  letter  and  the  evidence 
shows  that  Barreto  was  furnished  lumber  by  the  plaintiffs 
for  the  construction  of  several  houses  during  quite  a  long 
time,  with  the  knowledge  of  the  plfiintiffs.  Barreto 's  account 
current  with  the  plaintiffs  amounts  to  $4,692.47  and  Barreto 
paid  them  $1,850  on  account.  This  might  show,  perhaps,  as 
held  by  the  trial  court,  that  the  price  of  the  lumber  for  the 
house  first  built,  which  was  that  to  which  the  defendant  un- 
doubtedly made  reference,  has  been  paid  already,  and  it  is 
well  settled  that  under  the  law  (section  1728  of  the  Eevised 
Civil  Code)  the  security  cannot  be  extended  further  than  that 
specified  therein. 

In  view  of  the  foregoing,  the  appeal  should  be  dismissed 
and  the  judgment  appealed  from  affirmed. 

Affirmed, 

Chief  Justice  Hernandez  and  Justices  Wolf,  Aldrey  and 
Hutchison  concurred. 


Pardo,  Plaintiff  and  Respondent,  v.  Pakdo,  Defendant  and 

Appellant. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in 

an  Action  for  Divorce. 

No.  1025.— Decided  July  21,  1914. 

DivoBCE — OouNTERCLAiBC — Gboss-Oomplaint. — ^A  Counterclaim  or  cross-complaint 
may  be  filed  in  a  suit  for  divorce. 

Id. — Counterclaim — ^Abandon^clnt. — The  time  elapsed  between  the  filing  of  the 
complaint  and  the  counterclaim  cannot  be  included  in  computing  the  period 
of  one  year  required  by  subdivision  5  of  section  164  of  the  Civil  Code 
as  the  term  of  abandonment  necessary  to  constitute  a  cause  of  action  for 
divorce. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jose  de  Diego  for  the  respondent. 

Mr.  Jose  de  Guzman  Benitez  for  the  appellant. 
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Mb.  Justice  Ax.dbey  delivered  the  opinion  of  the  court. 

This  action  originated  in  a  complaint  which  Bosaura  Co- 
bian  de  Pardo  filed  against  her  husband,  Mariano  Pardo,  for 
divorce.  The  defendant  filed  a  cross-complaint  for  a  divorce 
from  his  wife  on  the  ground  of  desertion.  Although  the  Dis- 
trict Court  of  San  Juan,  Section  1,  rendered  judgment  dis- 
missing both  the  complaint  and  the  cross-complaint,  the  pres- 
<;nt  case  is  only  of  the  appeal  taken  by  the  defendant,  Mariano 
Pardo,  for  although  the  wife  also  appealed  from  the  judg- 
ment, her  appeal  was  dismissed.  Pardo  v.  Pardo,  19  P.  R.  R., 
1125. 

The  trial  court  dismissed  the  cross-complaint  on  the 
ground  that  the  husband  had  not  proved  the  desertion. 

The  appellant  alleged  in  the  cross-complaint  that  his  wife 
abandoned  their  home  on  September  26, 1911,  and  went  to  live 
with  her  parents  and  that  she  had  not  returned  up  to  the  date 
of  the  filing  of  said  cross-complaint,  i.  e.,  October  11,  1912, 
notwithstanding  that  one  year  and  fifteen  days  had  elapsed 
between  the  two  dates. 

The  return  of  service  on  the  amended  complaint  bears 
date  of  April  19, 1912,  and  therefore  from  September  26, 1911, 
when,  according  to  the  cross-complaint,  the  plaintiff  deserted 
her  husband,  to  April  19, 1912,  when  the  appellant  was  served 
with  the  amended  complaint,  only  six  months  and  some  days 
had  elapsed. 

According  to  subdivision  5  of  section  164  of  the  Civil  Code, 
the  abandonment  of  the  wife  by  the  husband  or  of  the  hus- 
band by  the  wife  for  a  longer  period  of  time  than  one  year 
is  ground  for  divorce. 

In  view  of  the  foregoing,  the  first  question  to  be  considered 
is  whether  the  time  elapsed  between  the  filing  of  the  complaint 
hy  the  wife  and  the  filing  of  the  cross-complaint  by  the  hus- 
band can  be  included  in  computing  the  time  of  abandonment 
required  by  law,  for,  if  it  should  not  be  computed,  then  from 
September  26,  1911,  to  the  date  of  the  filing  of  the  amended 
complaint,  or  April  19, 1912,  this  being  the  only  complaint  we 
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have  before  us,  the  year  required  by  law  in  order  to  maintain 
an  action  for  abandonment  has  not  elapsed,  and  therefore  the 
loross-complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

Before  deciding  this  question  we  will  point  out  that  al- 
though the  respondent  maintains  in  her  brief  that  cross-com- 
plaints or  counterclaims  cannot  be  entertained  in  actions  for 
divorce,  yet  this  question  has  been  decided  contrarily  by  the 
Supreme  Court  of  California  in  its  construction  of  section 
442  of  its  Code  of  Civil  Procedure,  which  is  similar  to  section 
115  of  our  code,  in  the  cases  of  Wadsivorth  v.  Wadsworth,  81 
Cal.,  182,  22  Pac,  648,  and  Mott  v.  Mott,  82  Cal.,  413,  22  Pac, 
1140,  which  cases  conclusively  determine  that  a  cross-com- 
plaint or  counterclaim  may  be  entertained  in  actions  for 
divorce.    See  also  14  Cyc,  page  72,  and  note. 

As  to  whether  desertion  may  be  pleaded  in  the  cross-com- 
plaint, counting  the  time  elapsed  since  the  action  for  divorce 
was  brought,  there  is  a  conflict  of  authorities.  In  some  cases 
it  is  held  that  the  separation  of  spouses  during  the  pendency 
of  an  action  for  divorce  is  justified,  highly  moral,  and  should 
not  be  included  in  computing  the  statutory  period  of  desertion, 
14  Cyc,  633;  Palmer  v.  Palmer,  36  Fla.,  385,  18  So.  720; 
Haltenhof  v.  Haltenhof,  44  III.  App.,  ]33;  Jolly  v.  Weber,  36 
La.  Ann.,  676 ;  Porrit  v.  Porrit,  18  Mich.,  420 ;  Doyle  v.  Doyle, 
26  Mo.,  545 ;  Salogne  v.  Salogne,  6  Mo.  App.,  602 ;  Marsh  v. 
Marsh,  82  Am.  Dec,  251;  Chipchase  v.  Chipchorse,  22  Atl, 
588;   17  Century  Digest,  par.  124. 

In  the  case  of  Hurning  v.  Hurning,  83  N.  W.,  342,  the  court 
said: 

**0f  course,  parties  to  divorce  proceedings  should  live  separate 
during  the  pendency  of  the  action,  for  while  the  suit  is  in  progress 
cohabitation  would  be  highly  improper.  Separation  under  such  cir- 
cumstances cannot  be  wrongful,  but  is  contemplated  by  law,  the  hus- 
band being  compelled  to  support  his  wife  while  the  suit  is  taking  its 
course.  If  separation  of  this  character  is  not  wrongful,  a  charge  of 
desertion  cannot  be  based  upon  it,  and  the  period  of  separation  which 
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is  proper — ^that  is,  the  legitimate,  actual,  and  direct  result  of  the 
proceeding — cannot  be  reckoned  as  any  portion  of  the  year  which, 
under  our  statute,  must  fully  elapse  and  expire  before  an  action  for 
divorce  on  the  ground  of  desertion  can  be  commenced." 

Other  authorities  maintain  that  desertion  may  be  pleaded 
:'n  the  cross-complaint  as  a  ground  for  the  divorce  including 
the  time  which  has  elapsed  since  the  action  began.  14  Cyc, 
463;  Needo  v.  Needo,  44  Pa.,  1;  Martin  v.  Martin,  33  W.  Va., 
695. 

Of  the  two  theories,  the  first  appears  to  us  to  be  the  mor^ 
logical  and  moral,  because  it  is  contrary  to  human  reason  that 
»  husband  and  wife  who  are  litigating  in  an  action  for  divorce 
and  who  often  charge  each  other  with  acts  that  are  degrading 
and  criminal,  can  live  together  under  one  roof,  and  if  such 
union  is  impossible  and  separation  is  necessary  and  obliga- 
tory, how  can  that  period  be  computed  as  part  of  the  period 
of  desertion  when,  in  order  that  desertion  may  exist,  it  is 
essential  that  there  be  no  cause  to  justify  it? 

Deciding,  then,  in  favor  of  the  theory  that  the  time  which 
elapsed  between  April  19,  1912,  the  date  of  the  filing  of  the 
complaint,  and  October  12  of  the  same  year,  when  the  cross- 
complaint  for  desertion  was  filed,  we  must  arrive  at  the  con- 
clusion that  from  September  25,  1911,  when,  it  is  alleged,  the 
Tvife  deserted  her  husband,  to  the  time  the  former  filed  her 
amended  complaint,  or  April  19,  1912,  the  statutory  period 
of  one  year  had  not  elapsed  and,  therefore,  that  the  cross- 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  for  which  reason  the  judgment  dismissing  the  cross- 
complaint  should  be  affirmed. 

The  judgment  appealed  from  should  be  affirmed. 

Affirmed. 

« 

Chief  Justice  Hernandez  and  Justices  Wolf  and  del  Toro 
concurred. 
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Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
case. 

A  motion  to  reconsider  having  been  filed  by  the  defendant, 
it  was  overruled  by  a  ruling  of  July  31, 1914. 


PiLLOT,  Plaintiff  and  Respondent,  v.  Pillot,  Defendant  and 
Respondent;  Balestieb,  Intbrvenor  and  Appellant. 

Appeal  from  the  District  Court  of  Guayama  in  a  Proceeding 

in  Intervention  in  an  Action  of  Debt. 

No.  1154.— Decided  July  21,  1914. 

Intervention — Judgment  by  Default — Trial. — Pursuant  to  seetion  72  of  the 
Code  of  Civil  Procedure,  leave  to  intervene  must  be  applied  for  previous  to 
the  triaL  After  judgment  by  default  has  been  entered  against  the  de- 
fendant no  irtervention  can  be  solicited  because  the  rendition  of  judgment 
is  equivalent  to  the  holding  of  a  trial  within  the  meaning  of  the  said 
section. 

The  facts  are  stated  in  the  opinion. 
Mr.  C.  Dominguez  Rubio  for  the  appellant. 
The  respondents  did  not  appear. 

Mr.  Chief  Justice  Hebnandez  delivered  the  opinion  of 
the  court. 

In  an  action  of  debt  brought  by  Martina  Pillot  against 
Josef  a  Pillot  for  $696.58  in  the  District  Court  of  Guayama 
judgment  by  default  was  entered  against  the  defendant  on 
April  13,  1914,  for  the  amount  claimed  and  the  costs  of  the 
fiction. 

On  April  27,  1914,  Eugenic  Balestier,  who  had  an  action 
for  divorce  pending  in  the  said  District  Court  of  Guayama 
against  his  wife,  defendant  Josefa  Pillot,  filed  two  motions- 
one  to  open  the  default  and  the  other  for  leave  to  intervene 
in  the  said  action — for  which  purpose  he  accompanied  the 
motions  by  a  complaint  in  intervention,  denying  all  the  allega- 
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tions  of  the  complaint  of  Martina  Pillot,  and  several  affidavits 
tending  to  show  the  non-existence  and  simulation  of  the  debt 
sought  to  be  recovered. 

By  a  decision  of  May  19  last  the  court  overruled  the  mo- 
tion for  leave  to  intervene  without  prejudice  to  any  rights 
which  the  mover,  Balestier,  might  have  in  the  action  between 
Martina  and  Josefa  Pillot.  From  that  decision  Balestier  ap- 
pealed to  this  court. 

Let  us  see  whether  the  lower  court  acted  according  to  law 
in  rendering  the  decision  appealed  from. 

Section  72  of  our  Code  of  Civil  Procedure,  which  is  similar 
to  section  387  of  that  of  California,  reads  as  follows : 

"Any  person  may,  before  the  trial,  intervene  in  an  action  or 
proceedmg,  who  has  an  interest  in  the  matter  in  litigation,  in  the 
success  of  either  of  the  parties,  or  an  interest  against  both.  An  inter- 
vention takes  place  when  a  third  person  is  permitted  to  become  a 
party  to  an  action  or  proceeding  between  other  persons,  either  by 
joining  the  plaintiff  in  claim  of  what  is  sought  by  the  complaint,  or 
by  uniting  with  the  defendant  in  resisting  the  claims  of  the  plain- 
tiff, or  by  demanding  anything  adversely  to  both  the  plaintiff  and 
the  defendant,  and  is  made  by  complaint,  setting  forth  the  grounds 
upon  which  the  intervention  rests,  filed  by  leave  of  the  court,  and 
served  upon  the  parties  to  the  action  or  proceeding  who  have  not 
appeared,  and  upon  the  attorneys  of  the  parties  who  have  appeared, 
who  may  answer  or  demur  to  it  as  if  it  were  an  ordinary  complaint. ' ' 

The  complaint  in  intervention  and  the  motion  for  leave  to 
file  it  were  presented  on  April  27  of  the  present  year,  after 
judgment  by  default  had  been  rendered  against  the  defendant 
on  the  13th  of  the  same  month,  hence  the  presentation  was 
not  made  before  but  after  the  trial.  And  the  appellant  can- 
not plead  in  his  favor  the  fact  that  judgment  was  rendered 
hy  default  and  that  a  reopening  of  the  case  was  requested, 
for  such  a  plea  is  inconsistent  with  the  doctrine  laid  down 
by  the  Supreme  Court  of  California  in  construing  section 
387  of  the  Code  of  Civil  Procedure  of  the  said  State,  which 
is  similar  to  our  section  72,  in  deciding  the  case  of  Hibernia 
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• 

Savings  and  Loan  Society  v.  Churchill^  128  Cal.,  633;  61 
Pac.,  278 : 

''It  is  the  general  rule  that  an  intervention  will  not  be  allowed 
when  it  would  retard  the  principal  suit,  or  require  a  reopening  of  the 
case  for  further  evidence,  or  delay  the  trial  of  the  action,  or  change 
the  position  of  the  original  parties.  {Van  Garden  v.  Ormsby,  55  Iowa, 
664 ;  Boyd  v.  Heine,  41  La.  Ann.,  393 ;  Bagland  v.  Wisrock,  61  Tex., 
391 ;  Cahn  v.  Ford,  42  La.  Ann.,  965 ;  Mayer  v.  Stahr,  35  La.  Ann., 
57.)  In  order  to  prevent  the  intrusion  of  strangers  after  the  issues 
between  the  original  parties  have  been  determined,  our  code  expressly 
provides  that  an  intervention  must  be  'before  the  trial' ;  and  a  default 
by  which  all  of  the  issues  tendered  by  the  complaint  are  admitted 
in  favor  of'  plaintiff  is  the  equivalent  of  a  trial  when  the  case  is  liti- 
gated. In  Henry  v.  Cass  County  Mill,  etc.,  Co,,  42  Iowa,  33,  it  was 
held  that  there  could  be  no  intervention  after  an  agreement  for  set- 
tlement between  the  original  parties,  although  no  judgment  had 
been  entered;  and  the  court  said:  'The  intervention  must  be  made 
before  the  trial  commences.  After  the  verdict  all  would  admit  it 
would  be  too  late  to  intervene.  But  the  voluntary  agreement  of  the 
parties  stands  in  the  place  of  a  verdict,  and,  as  between  the  parties 
to  the  record,  as  fully  and  finally  determines  the  controversy  as  a 
verdict  could  do  •  *  *.  It  is  not  the  intention  of  the  statute 
that  one  not  a  party  to  the  record  shall  be  allowed  to  intervene,  and 
open  up  and  renew  a  controversy  which  has  been  settled  between 
the  parties  to  the  record,  either  by  verdict  or  voluntary  agreement.' 
The  same  principle  applies  where  the  controversy  has  been  settled  by 
default.  And  that  a  default  is  the  equivalent  of  a  trial  when  the 
case  is  litigated  was  expressly  held  in  McCallon  v.  Waterman,  1  Flipp.. 
651,  Fed.  Case  No.  8675    •    •    •." 

The  foregoing  jurisprudence  was  ratified  subsequently  in 
the  case  of  Martin  v.  Lawrence,  156  Cal.,  191,  103  Pac,  914. 
Notes  on  California  Reports,  Supplement  III,  page  534.  See 
also  31  Cyc,  520. 

The  decision  appealed  from  should  be  affirmed. 

Affirmed. 
Justices  Wolf,  del  Toro,  Aldrey  and  Hutchison  concurred. 
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Castbllo  £t  Aiuj  Plaii^tiffs  and  Appellants,  v.  P£bez  et  al.^ 

Defendants  and  Respondents. 

Appeal  from  the  District  Court  of  Mayaguez  in  an  Action  to 
Annul  a  Judicial  Deed  of  Sale,  etc. 

No.  1130.— Decided  July  21,  1914. 

Sale  of  Pbopebtt  by  Pedmal  Court — ^Pubchase  by  Attoeney — Title  Con- 
veyed BY  Special  Master— ^JimisDiCTiON. — ^An  insular  district  court  has 
jurisdiction  of  an  action  to  annul  a  judicial  deed  of  sale  executed  by  a 
special  master  in  proceedings  before  the  Federal  Court  of  Porto  Bico  when 
the  complaint  does  not  assail  the  judgment  of  that  court  but  the  deed  of 
sale  on  the  ground  that  it  conveyed  title  to  the  attorney  for  the  plaintiff, 
thus  violating  the  provisions  of  section  1362  of  the  Civil  Code,  and  when, 
according  to  the  complaint,  the  case  was  terminated  in  the  Federal  Court 
.  several  years  before  and  the  property  is  beyond  the  custody  of  the  Federal 
Court  and  it  does  not  appear  that  the  nullity  of  said  title  was  raised  before 
that  court  or  decided  thereby,  or  that  it  affirmed  the  sale. 

JmusDicnoN — Presuiicption. — The  jurisdiction  of  a  court  of  record  is  presumed 
until  the  contrary  is  shown. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jose  Sabater  and  Jose  G.  Torres  for  the  appel- 
lants. 

Mr.  Jose  de  Diego  for  the  respondents. 

Mb.  Justice  Aldbey  delivered  the  opinion  of  the  court. 

The  original  complaint  in  this  case  was  filed  in  the  District 
Court  of  Mayaguez  on  September  3,  1913,  and  a  demurrer 
to  the  said  complaint  having  been  sustained,  an  amended  com- 
plaint was  filed,  alleging  substantially  as  follows:  That  the 
appellants,  Gerardo,  Salvador,  and  Jose  Castello  y  Camps,  are 
the  heirs  of  Agustin  Castello  Busquets,  who  died  in  the  year 
1906;  that  in  an  action  prosecuted  by  the  firm  of  A.  Buf- 
fer &  Sons  in  the  District  Court  of  the  United  States  for 
Porto  Bico  against  their  said  father  to  recover  a  debt  secured 
by  a  mortgage  on  a  certain  property  described  in  the  com- 
plaint, the  said  court  rendered  judgment  against  the  defend- 
ant on  January  9,  1904,  for  $10,264.81,  decreeing  that  in  de- 
faidt  of  its  payment  the  mortgaged  property  be  sold  at  public 
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auction  to  satisfy  the  debt  and  that  the  proceeds  of  the  sale 
be  paid  to  A.  Buffer  &  Sons,  or  to  their. attorney;  that  at  the 
auction  sale  which  took  place  on  September  4,  1904,  under  a 
special  master  of  the  said  court,  the  property  was  sold  for 
the  sum  of  $8,000  to  the  only  bidder,  N.  B.  K.  Pettingill,  who 
had  been  and  was  at  that  time  the  attorney  for  the  judgment- 
creditor  firm ;  that  said  Pettingill  purchased  the  same  on  his 
own  account  and  for  his  own  use ;  that  on  September  15, 1909, 
by  order  of  the  Federal  Court  the  special  master  executed  a 
deed  for  the  judicial  sale  of  the  property  before  a  notary 
public,  which  deed  was  recorded  in  the  Registry  of  Property 
of  Mayagiiez.  It  is  also  alleged  that  N.  B.  K.  Pettingill  and 
Lis  wife  afterwards  sold  the  property  to  the  other  defendant, 
Tomas  Perez  Sales,  and  took  a  mortgage  for  a  part  of  the 
purchase  price  and  that  when  the  said  sale  was  made  it  ex- 
plicitly appeared  and  does  appear  in  the  Registry  of  Prop- 
erty of  Mayagiiez  that  N.  B.  K.  Pettingill  was  the  attorney 
for  the  judgment  creditors,  A.  Ruffer  &  Sons. 

On  the  foregoing  allegations  the  appellants  prayed  that 
the  District  Court  of  Mayagiiez  decree  the  nullity  of  the  deed 
of  sale  executed  in  favor  of  N.  B.  K.  Pettingill  on  the  ground 
that  the  said  sale  was  in  violation  of  the  provisions  of  section 
1362  of  the  Civil  Code,  and  that  it  also  decree  the  nullity  of 
the  deed  by  which  Perez  Sales  acquired  the  property,  because 
the  defect  in  the  former  deed,  consisting  in  the  acquisition  of 
the  property  by  the  attorney  for  the  judgment  creditor  in  the 
action  in  which  the  sale  was  decreed,  was  shown  in  the  regis- 
try of  property;  and  the  appellants  further  prayed  for  the 
cancellation  of  the  records  which  had  been  made  of  the  said 
documents  in  the  said  registry. 

Defendant  Pettingill  filed  a  demurrer  to  the  amended  com- 
plaint, alleging  that  the  court  had  no  jurisdiction  of  the  sub- 
ject-matter, and  Perez  Sales  demurred  on  the  ground,  among 
others,  that  the  complaint  did  not  state  facts  suflScient  to  con- 
stitute a  cause  of  action. 

The  demurrer  alleging  lack  of  jurisdiction  was  sustained 
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by  the  lower  court  and  consequently  judgment  was  rendered 
dismissing  the  complaint,  from  which  judgment  the  plaintiffs 
have  appealed  to  this  court. 

The  question  raised  by  that  judgment  and  the  appeal 
therefrom  is  whether  the  District  Court  of  Mayagiiez  has 
jurisdiction  to  decree  the  nullity  of  a  title  to  property  ac- 
quired at  a  judicial  sale  made  in  proceedings  had  before  the 
District  Court  of  the  United  States  for  Porto  Eico  and  granted 
to  the  purchaser  by  order  of  the  said  court. 

From  what  is  shown  by  the  amended  complaint  we  can  se^ 
that  it  does  not  attack  the  judgment  of  the  District  Court  of 
the  United  States  for  Porto  Rico — ^a  Federal  court — which 
judgment  was  for  a  sum  of  money  and  in  default  of  its  payr 
ment  the  sale  at  public  auction  of  the  mortgaged  property, 
but  the  question  to  be  considered  and  decided  is  whether  the 
i;ale  to  N.  B.  K.  Pettingill  is  null  and  void  because  of  the  pur- 
chase of  the  property  at  a  judicial  sale  by  a  person  prohibited 
by  statute  from  making  such  purchase.  The  title  was  de- 
livered to  the  purchaser  in  1909  and  since  that  date  the  prop- 
erty has  been  in  his  possession  and  out  of  the  custody  of  the 
Federal  Court. 

The  rule  as  to  the  jurisdiction  of  state  courts  to  entertain 
actions  for  the  nullity  of  sales  made  in  Federal  courts  is 
clearly  defined  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Buck  v.  Colbath,  70  U.  S.,  341,  where  it  was 
said: 

**That  principle  is,  that  whenever  property  has  been  seized  by 
an  officer  of  the  court,  by  virtue  of  its  process,  the  property  is  to  be 
considered  as  in  the  custody  of  the  court,  and  under  its  control  for 
the  time  being ;  and  that  no  other  court  has  a  right  to  interfere  with 
that  possession,  unless  it  be  some  court  which  may  have  a  direct  super- 
visory control  over  the  court  whose  process  has  first  taken  possession,  or 
some  superior  jurisdiction  in  the  premises.  This  is  the  pruiciple  upon 
which  the  decision  of  this  court  rested  in  Taylor  v.  Caryl,  and  Hogan 
V.  Lucas,  both  of  which  assert  substantially  the  same  doctrine. 

''A  departure  from  this  rule  would  lead  to  the  utmost  confusion, 
and  to  endless  strife  between  courts  of  concurrent  jurisdiction  deriv- 

^w.  Vol.  tl    IS 
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ing  their  powers  from  the  same  source;  but  how  much  more  disas- 
trous would  be  the  consequences  of  such  a  course,  in  the  conflict  of 
jurisdiction  between  courts  whose  powers  are  derived  from  entirely 
different  sources,  while  their  jurisdiction  is  concurrent  as  to  the  par- 
ties and  the  subject-matter  of  the  suit. 

''This  principle,  however,  has  its  limitations;  or  rather  its  just 
definition  is  to  be  attended  to.  It  is  only  while  the  property  is  in 
possession  of  the  court,  either  actually  or  constructively,  that  the 
court  is  bound,  or  professes  to  protect  that  possession  from  the  pro- 
cess of  other  courts.  Whenever  the  litigation  is  ended,  or  the  pos- 
session of  the  officer  or  court  is  discharged,  other  courts  are  at  lib- 
erty to  deal  with  it  according  to  the  rights  of  the  parties  before  them, 
whether  those  rights  require  them  to  take  possession  of  the  property 
or  not.  The  effect  to  be  given  in  such  cases  to  the  adjudications  of 
the  court  first  possessed  of  the  property,  depends  upon  principles 
familiar  to  the  law;  but  no  contest  arises  about  the  mere  possession, 
and  no  conflict  but  such  as  may  be  decided  without  unseemly  and 
discreditable  collisions. 

''It  is  upon  this  ground  that  the  court,  in  Da^  v.  Gallup,  held  that 
this  court  had  no  jurisdiction  of  that  case.  The  property  attached 
had  been  sold,  and  the  attachment  suit  ended,  when  the  attaching 
officer  and  his  assistants  were  sued,  and  we  held  that  such  a  suit  in 
the  State  court,  commenced  after  the  proceedings  in  the  Federal 
court  had  been  concluded,  raised  no  question  for  the  jurisdiction  of 
this  court.'' 

Similar  doctrine  is  laid  down  in  the  ease  of  Wetherell  v. 
Eherle,  123  111.,  666,  in  which,  after  considering  the  case  of 
Sproehnle  et  al.  v.  Dietrich,  110  111.,  202,  the  court  concluded 
Ihat  although  it  was  held  in  the  Sproehnle  case  that  the  state 
court  was  without  jurisdiction  of  an  action  upon  a  judicial 
pale  made  in  a  Federal  court,  it  was  because  although  the 
sale  had  been  made  and  the  certificate  of  purchase  issued  to 
the  bidder  by  the  marshal,  nevertheless,  the  proceedings  were 
not  terminated  because  as  the  property  was  subject  to  redemp- 
tion the  marshal  had  not  executed  a  deed  of  sale  to  the  pur- 
chaser. In  the  case  of  Wetherell,  in  which  the  plaintiff  sought 
to  correct  a  certain  defect  in  her  title,  the  supposed  defect 
being  that  she  having  acquired  the  property  from  her  father 
it  was  sold  in  the  Federal  Court  as  belonging  to  her  husband 
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and  title  delivered  to  the  purchaser,  it  was  held  that  the  State 
court  had  jurisdiction  of  the  action  because  not  only  the  Uni- 
ted States  court,  but  all  its  officers,  had  ceased  to  have  any 
power,  control,  or  jurisdiction  over  the  case,  and  that,  there- 
fore, there  was  no  ground  for  fearing  that  jujrisdictional  com- 
plications would  arise  between  the  state  court  and  the  United 
States  court,  because  the  object  of  the  action  was  not  to  revise 
or  interfere  with  the  judgment  or  proceedings  of  the  United 
States  court  and  because  there  was  no  question  as  to  the  va- 
lidity or  regularity  of  the  sale  under  the  execution. 

Nor  in  the  present  case  are  the  proceedings  of  the  Federal 
Court  or  of  its  officers  brought  into  question,  for  the  funda- 
mental question  raised  is  that  the  purchase  made  by  N.  B.  K. 
Pettingill  is  null  and  void  because  he  lacked  capacity  to  pur- 
chase the  property  sold,  hj  express  statutory  prohibition,  and, 
although  it  is  alleged  in  the  complaint  that  the  special  master 
gave  him  a  deed  of  sale  by  order  of  the  Federal  Court,  there 
is  no  allegation  that  the  nullity  of  the  sale  by  reason  of  the 
iincapacity  of  the  purchaser  was  brought  to  the  attention  of 
the  court  and  decided  by  it  so  as  to  permit  of  its  being  con- 
sidered as  res  judicata  between  the  parties;  nor  does  it  ap- 
pear from  the  allegations  of  the  amended  complaint  that  there 
was  an  actual  approval  of  the  sale,  as  said  words  may  refer 
to  the  original  order  appointing  the  special  master  to  make 
the  sale.  If  there  had  been  an  approval  of  the  sale,  it  would 
have  been  an  easy  matter  to  say  so,  and  failure  to  do  so  must 
be  considered  as  showing  that  there  was  none.  In  any  event, 
until  it  is  clearly  established  that  the  lower  court  had  no  juris- 
diction of  the  subject-matter  its  jurisdiction  must  be  upheld, 
inasmuch  as  this  is  presumed  in  a  court  of  record  until  the 
contrary  is  shown. 

In  view  of  these  considerations,  we  cannot  hold  that  the 
District  Court  of  Mayagiiez  is  without  jurisdiction  of  this 
<ase. 

As  the  other  grounds  of  demurrer  were  not  considered  by 
the  lower  court  nor  touched  upon  by  the  parties  in  their  briefs 
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on  appeal,  we  prefer  that  they  be  considered  and  decided  by 
the  court  a  quo. 

The  judgment  appealed  from  should  be  reversed  and  the 
proceedings  continued  in  accordance  with  this  opinion. 

Judgment  reversed  and  case  remanded  for 
further  procedure  in  accordance  with  this 
opinion. 

Chief  Justice  Hernandez  and  Justices  Wolf  and  del  Tore 
concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
case. 


Martinez,  Plaintiff  and  Appellant,  v.  Jimenez  et  al., 

Defendants  and  Respondents. 

Appeal  from  the  District  Court  of  Aguadilla  in  an  Action  to 
Annul  Judicial  Proceedings  and  Records  of  Instruments 
in  the  Registry  of  Property. 

No.  1134.— Decided  July  21,   1914. 

Dehurker — Cause  op  Action — Ground  of  Demurrer. — ^A  demurrer  under  sec- 
tion 106  of  the  Code  of  Civil  Procedure  on  the  ground  that  the  complaint 
does  uot  state  tacts  sufficient  to  constitute  a  cause  of  action  is  sufficiently 
explicit  m  that  form  and  need  not  allege  the  grounds  on  which  it  is  based. 

Id. — ^Appeal — Fundamental  Error — Cause  of  Action. — ^When  an  appeal  is 
taken  from  a  judgment  holding  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  in  accordance  with  Rule  43  of  this 
court,  the  court  should  examine  the  allegations  of  the  complaint  even  when 
the  only  error  assigned  by  the  appellant  cannot  be  sustained,  in  order  to 
ascertain  whether  there  is  any  fundamental  error.  ' 

Fraud — Insufficiency  op  Complaint — Curable  Defects. — In  order  that  a  com- 
plaint alleging  fraud  may  be  sufficient,  the  facts  alleged  therein  must  be 
of  such  a  character  that,  admitting  them  to  be  true,  they  would  support  a 
judgment  against  the  defendant,  which  does  not  occur  in  the  present  case 
where  the  allegation  of  fraud  is  limited  to  deductions  and  suppositions.  A 
defect  of  this  iiature  in  the  complaint  may  be  corrected  by  amendment. 

The  facts  are  stated  in  the  opinion. 
The  appellant  filed  a  brief  pro  se. 
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Mr.  A.  Blasco  Pagan  for  the  respondents. 

Mr.  JtrSTicE  Aldrey  delivered  the  opinion  of  the  court. 

The  present  appeal  was  taken  by  Victor  P.  Martinez  from 
a  judgment  rendered  by  the  District  Court  of  Aguadilla  on 
appeal  on  February  21,  1914,  sustaining  a  demurrer  on  the 
ground  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  and  dismissing  the  complaint,  but 
reserving  to  the  plaintiff  the  right  to  bring  another  action  in 
accordance  with  an  opinion  which  the  court  would  deliver. 
A  second  ground  of  demurrer  alleging  res  judicata  was 
overruled. 

Although  the  appellant's  only  assignment  of  error  is  that 
the  lower  court  violated  section  106  of  the  Code  of  Civil  Pro- 
cedure in  sustaining  the  said  ground  of  demurrer  without 
specifying  the  reasons  and  grounds  upon  which  it  was  based, 
that  assignment  cannot  be  sustained  because,  as  this  court 
said  in  the  case  of  The  Property  Owners^  League  v.  The  City 
of  San  Juan,  14  P.  R.  R.,  85,  in  construing  section  106,  which 
is  alleged  to  have  been  violated  and  which  is  identical  to  sec- 
tion 431  of  the  Code  of  Civil  Procedure  of  California,  **A 
demurrer  on  the  grounds  *that  the  court  has  no  jurisdiction, 
either  of  the  person  of  the  defendant,  or  of  the  subject  of  the 
action,'  and  'that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,'  is  sufficiently  explicit  under 
the  rules  of  construction  adopted  by  the  courts  of  California. 
(EUisen  v.  Halleck,  6  Cal.,  387.)" 

Although  the  appeal  is  not  sustainable  on  the  error  alleged 
to  have  been  committed  by  the  court,  nevertheless,  as  the  ap- 
peal was  taken  from  a  judgment  adjudging  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
it  is  incumbent  upon  us  to  examine  the  allegations  of  the  com- 
plaint, because,  pursuant  to  Rule  43  of  this  court,  if  it  is 
erroneous  we  must  consider  it  as  it  would  be  a  fundamental 
error. 

The  action  was  brought  by  Victor  P.  Martinez  against 
Jtian  Antonio  Jimenez  and  Juan  de  Dios  Torres  and  he  al- 
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leges  substantially  as  follows :  That  defendant  Jimenez  made 
a  promissory  note  for  $371.45  payable  to  the  indorsee  of  the 
plaintiff  on  October  30,  1908,  and  to  guarantee  said  payment 
it  created  a  lien  on  his  present  and  future  properties ;  that  not- 
withstanding the  said  obligation  and  concealing  the  fact  that 
such  lien  existed,  the  defendants  and  their  relatives  reached 
an  understanding  by  which  Juan  de  Dios  Torres  sued  Juan 
Antonio  Jimenez  for  $500  which  the  former  had  gratuitiously 
loaned  the  latter  without  security,  which  acts  the  plaintiff 
alleges  to  be  nothing  more  nor  less  than  simulated  and  frau- 
dulent, for  Torres  was  not  in  a  position  to  make  the  said  loan 
and  it  is  not  reasonable  or  logical  to  suppose  that  he  would 
have  made  it  without  interest  or  security;  that  in  the  said 
action,  in  which  the  complaint  was  not  verified,  defendant 
Jimenez  filed  a  sworn  statement,  dated  December  20,  1909, 
authorizing  entry  of  judgment  by  confession  in  favor  of 
Torres  for  the  said  sum,  without  trial,  and  for  the  purpose 
of  securing  the  plaintiff  against  contingent  liability,  agreed 
that  said  judgment  should  become  a  lien  on  certain  property 
specified  in  the  complaint;  that  on  the  said  20th  day  of 
December,  1909,  the  court  rendered  judgment  against  Jimenez 
without  trial  for  the  said  sum  and  ordered  that  a  writ  of  exe- 
cution issue  against  the  property  of  the  debtor  to  satisfy  the 
said  judgment,  which  proceedings  the^plaintiff  considers  void 
because  the  prior  lien  of  Martinez  was  concealed,  because  the 
jurat  to  the  verification  of  the  statement  of  Jimenez  fails  to 
attest  that  he  was  known  personally,  and  because  no  evidence 
was  introduced  to  prove  the  debt  or  the  contingent  liability 
against  which  Torres  was  secured,  from  all  of  which  the  plain- 
tiff considers  that  the  defendants  conspired  to  defraud  the 
plaintiff  of  his  rights;  that  the  plaintiff  filed  a  complaint 
against  Jimenez  for  his  debt  and  obtained  a  judgment  in  his 
favor  on  March  7, 1910,  and  that  to  satisfy  the  same  the  mar- 
shal advertised  the  said  property  for  sale ;  that  on  March  17, 
1910,  the  said  judgment  of  December  20,  1909,  was  recorded 
in  the  registry  of  property ;  that  Torres  filed  a  complaint  in 
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intervention  against  the  plaintiff  and  against  Jimenez  on  May 
26, 1910,  but  the  return  of  service  on  the  summons  does  not 
state  the  place  where  it  was  served ;  that  the  appellant  could 
r»ot  answer  the  said  complaint  in  intervention  for  reasons 
heyond  his  control  and  judgment  was  rendered  on  June  13, 
1910,  adjudging  that  Juan  de  Dios  Torres  satisfy  his  judg- 
ment out  of  the  property  affected  thereby  in  preference  to 
Martinez,  and  the  plaintiff  contends  that  the  said  judgment 
is  void  because  it  was  rendered  when  the  summons  failed  to 
show  the  place  where  it  was  served,  because  the  case  had  not 
been  tried,  because  the  defendants  were  adjudged  to  pay  the 
costs  and  because  the  credit  of  Martinez  being  prior  to  that 
of  Torres,  it  was  entitled  to  preference ;  that  in  the  suit 
brought  by  Torres  against  Jimenez  the  marshal  was  ordered 
to  sell  the  property  levied  on  and  to  make  due  return  of  the 
result,  and  the  property  was  sold  to  Juan  de  Dios  Torres  to 
satisfy  his  credit  and  the  costs,  and  a  deed  thereto  was  made 
io  him,  which  proceedings  the  plaintiff  considers  null  and  void 
because  they  are  the  consequence  of  a  void  contract  and  of 
proceedings  which  are  contrary  to  law ;  that  notwithstanding 
the  said  sale,  Jimenez  remains  in  possession  of  the  property 
as  owner  with  the  consent  of  Torres  and  has  no  means  where- 
with to  pay  the  plaintiff's  debt. 

In  view  of  the  foregoing  facts  the  plaintiff  prayed  for  the 
annulment  of  the  loan  agreement  between  Jimenez  and  Torres 
and  also  of  the  action  between  them  for  its  recovery  as  well 
as  of  the  said  intervention  proceedings  and  the  record  of  the 
judgment  in  the  registry  made  December  20, 1909,  in  favor  of 
Torres;  that  the  deed  of  sale  executed  by  the  marshal  be 
declared  null  and  void  and  that  the  properties  mentioned  be 
held  subject  to  the  payment  of  the  amount  due  to  the  plaintiff. 

The  extract  which  we  have  made  from  the  complaint  shows 
that  the  annulments  sought  are  based  principally  on  the  l\ict 
that  the  debt  which  Jimenez  acknowedged  in  favor  of  Torres 
was  simulated  and  that  its  object  was  to  defraud  the  plaintiff 
of  his  rights ;  but  the  mere  fact  that  Torres  sued  Jimenez  to 
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recover  a  debt  which  was  not  witnessed  by  a  document  and 
that  the  latter  acknowledged  the  justness  of  the  debt  and  de- 
signated properties  with  which  to  satisfy  the  judgment,  is 
not  sufficient  to  justify  the  conclusion  that  the  claim  was  a 
simulated  one  made  to  defraud  Martinez  of  his  rights  as  cre- 
ditor of  Jimenez,  nor  do  the  errors  of  procedure  which  may 
have  been  committed  by  the  court  and  the  marshal  show  fraud 
of  themselves. 

The  only  allegation  of  fraud  in  connection  with  the  simu- 
lation of  Jimenez '  debt  to  Torres  is  so  worded  that  it  appears 
to  be  more  of  a  supposition  of  the  plaintiff  than  an  allegation 
of  fraud,  as  he  deduces  therefrom  that  it  does  not  appear 
rational  or  logical  that  a  loan  should  be  made  without  interest 
or  security.  If  said  loan  is  simulated  because  the  money 
•claimed  by  Torres  from  Jimenez  was  not  actually  delivered, 
this  should  have  been  alleged  affirmatively  and  not  in  the  form 
of  a  supposition  as  the  plaintiff  has  done. 

In  order  that  a  complaint  based  on  fraud  may  be  good  the 
allegations  therein  must  be  of  such  a  nature  that,  taking  them 
as  true,  they  will  support  a  judgment  against  the  defendant, 
and  in  the  present  case  they  will  not,  for  the  allegation  of 
fraud  is  limited  to  deductions  and  suppositions.  This  defect 
in  the  complaint  can  be  corrected,  as  was  recognized  by  the 
lower  court  in  granting  leave  to  file  a  new  complaint 

For  the  foregoing  reasons  the  judgment  appealed  from 
should  be  affirmed. 

Affirmed, 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro  and 
Hutchison  concurred. 
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fllCO,    PliAINTIFF    AND    APPELIJANT,    V.    LoPEZ,    DEFENDANT    AND 

Bespondent. 

Appeal  from  the  District  Court  of  Mayagiiez  in  an  Action  for 

Acknowledgment  as  Natural  Child. 

No.  1147.— Decided  July  24,  1914. 

Evidence — Erbor.  -The  admission  of  evidence  tending  tp  show  that  a  witness 
had  an  old  and  vexatious  claim  against  the  defendant  which  the  latter  had 
refusetl  to  ackno^vledge  and  offered  in  order  that  the  court  might  take  such 
fact  into  consideration  in  weighing  the  testimony  of  the  witness  against 
the  interests  of  the  defendant,  does  not  constitute  a  fundamental  error  al- 
though such  evidence  was  not  actually  introduced  at  the  proper  time. 

Id. — ^Ebrob. — ^The  court  does  not  commit  a  fundamental  error  in  an  action  of 
this  kind  by  admitting  in  evidence  certificates  of  the  civil  registry  showing 
that  the  plaintiif's  mother  had  other  children  while  single  and  a  deed  of 
gift  in  which  the  defendant's  predecessor  in  interest  solemnly  declared  that 
he  had  no  legitimate,  acknowledged  or  natural  children,  especially  when,  as 
in  the  case  at  bar,  these  facts  are  alleged  in  the  answer  as  matters  of  defenee. 

Id. — Erbok — ^Adjournment. — The  adjournment  of  the  case  from  one  day  to 
another,  especially  after  a  long  session,  judging  from  the  number  of  wit- 
nesses and  the  length  of  their  testimony,  is  not  error. 

Id. — Contradictory  Evidence — ^Finding  or  Trial  Court. — ^When  the  evidence  is 
contradictory  and  the  trial  court  finds  in  favor  of  one  of  the  parties,  this 
court  will  accept  such  finding  as  just  and  proper  unless  it  is  shown  that  the 
trial  court  was  influenced  by  ^ass^on,  prejudice  or  partiality,  or  committed 
a  manifest  error. 

Id. — ^Evidence  tending  to  show  that  the  plaintiff's  mother  had  carnal  intercourse 
with  ether  men  during  the  period  in  which  the  plaintiff  could  have  been 
begotten,  is  admissible  in  cases  of  this  kind. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Angel  A.  Vazquez  and  Jacinto  Texidor  for  the 
appellant. 

Mr.  Jose  de  Diego  for  the  respondent. 

Mb.  Justice  del  Toro  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  rendered  by  the  Dis- 
trict Court  of  Mayagiiez  on  March  13,  1914,  dismissing  a  cer- 
tain action  for  acknowledgment  as  natural  child. 

In  synopsis  the  complaint  alleges:  (1)  That  the  plaintiff 
is  the  tutor  of  the  minor  Gregoria  Noema  Eico  and  is  ex- 
pressly authorized  by  the  court  to  bring  this  action;   (2)  that 
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Dr.  Euripides  Lopez  died  in  Mayagiiez  on  January  13,  1914, 
being  a  widower  and  leaving  no  ascendants  or  legitimate 
descendants;  (3)  that  the  defendant  is  the  only  brother  of 
the  deceased  physician ;  (4)  that  Dr.  Lopez  lived  in  San  Ger- 
man in  concubinage  and  maintained  illicit  marital  relations 
with  Antonia  Eico  by  whom  he  had  a  daughter  born  on  De- 
cember 24,  1898,  whose  birth  was  recorded  in  the  Civil  Regis- 
try of  San  German  as  the  natural  daughter  of  Antonia  Rico, 
under  the  name  of  Gregoria  Noema,  and  that  during  their 
relations  Dr.  Lopez  and  Antonia  Rico  were  single  and  could 
have  married  without  any  dispensation;  (5)  that  subsequent 
to  December  24,  1898,  Dr.  Lopez  contracted  matrimony,  but 
had  no  issue  therefrom;  (6)  that  Dr.  Lopez  publicly  and  pri- 
vately acknowledged  Gregoria  Noema  as  his  child,  calling 
her  ** daughter"  and  providing  for  her  education  and  sup- 
port,  aAd  (7)  that  from  her  birth  Gregoria  Noema  was  in 
continuous  possession  of  the  status  of  natural  child  of  Dr. 
Euripides  Lopez.  The  complaint  concludes  with  thte  prayer 
that  judgment  be  rendered  adjudging  that  Gregoria  Noema 
is  the  acknowledged  natural  child  of  Dr.  Euripides  Lopez  with 
the  right  to  her  father's  name  and  all  other  rights  granted 
her  by  law. 

The  defendant  answered  the  complaint  alleging  the  fol- 
lowing: (1)  He  admits  allegations  1,  2  and  3  of  the  complaint 
to  be  true,  the  last  subject  to  certain  explanations;  (2)  he 
denies  allegation  4  as  not  true  that  Dr.  Lopez  lived  in  concu- 
binage with  Antonia  Rico,  that  he  maintained  marital  relations 
with  her  or  that  he  had  any  daughter  by  her,  but  he  admits 
that  part  thereof  which  states  that  in  1898  Dr.  Lopez  and  the 
woman  Rico  were  single  and  were  not  related  to  each  other; 
(3)  he  admits  the  fifth  allegation;  (4)  he  denies  the  sixth; 
and  (5)  he  denies  the  seventh.  And  as  new  matter  of  defence 
in  answer  to  the  complaint,  he  alleges:  (a)  That  Dr.  Lopez 
always  lived  in  San  German  up  to  within  two  years  of  his 
death  but  that  no  woman  lived  with  him  except  during  the 
short  time  which  his  lawful  wife,  Florencia  Fradera,  lived; 
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(6)  that  Dr.  Lopez  was  of  a  mild  and  charitable  disposition^ 
had  a  lucrative  profession  and  assisted  many  poor  families 
with  whom  he  was  not  connected  by  any  ties  of  relationship ; 
(c)  that  before  and  during  the  year  1898  Antonia  Rico  had  car- 
nal intercourse  with  several  persons  although  single  and  bore 
several  children  who  still  b^ar  only  the  maternal  surname,  and 
that  from  the  beginning  to  the  end  of  the  year  1898  she 
had  such  carnal  connection  particularly  with  Horacio  Nieto, 
to  whose  house  she  went  publicly  day  and  night;  (d)  that 
Dr.  Lopez  did  not  educate  or  have  living  with  hiTn  any  child 
in  San  German  and  certainly  not  Gregoria  Noema  Rico; 
(e)  that  in  a  solemn  manner  in  a  deed  of  gift  Dr.  Lopez  stated 
that  he  had  no  legitimate,  acknowledged  or  natural  children ; 
if)  that  Gregoria  Noema  Rico  had  been  educated  and  sup- 
ported since  her  birth  by  her  uncle,  Juan  Rico;  (g)  that  Dr. 
Ijopez  publicly  stated  that  he  was  endeavoring  to  retire  from 
the  practice  of  his  profession  and  go  on  a  pleasure  trip  to 
Europe,  because  as  he  had  no  children  he  could  spend  his 
money  without  injuring  anybody;  (h)  that  Dr.  Lopez  said 
nothing  to  the  defendant  regarding  Gregoria  Noema  Rico^ 
&nd  {%)  that  neither  Gregoria  Noema  Rico  nor  her  uncle  Juan 
ever  took  any  steps  to  have  Dr.  Lopez  acknowledge  the  former 

,  t  ' 

as  his  natural  daughter.  The  answer  concludes  with  the 
prayer  that  judgment  be  rendered  dismissing  the  complaint 
with  costs  against  the  plaintiff. 

At  the  trial  both  parties  introduced  and  examined  a  large 
amount  of  oral  and  documentary  evidence,  after  which  the 
court  rendered  the  judgment  referred  to  and  the  plaintiff 
took  the  present  appeal  therefrom. 

In  his  brief  the  appellant  contends  that  the  court  erred: 
(1)  Li  admitting  improper  evidence;  (2)  in  abusing  its  dis- 
cretional power;  (3)  in  finding,  contrary  to  the  weight  of  the 
evidence,  that  the  plaintiff  had  failed  to  prove  allegations  4, 
5  and  6  of  the  complaint  by  a  preponderance  of  the  evidence, 
and  (4)  in  dismissing  the  complaint  on  the  ground  that  there 
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was  evidence  tending  to  show  the  existence  of  another  possible 
father  of  Gregoria  Noema. 

1.  A  properly  prepared  and  certified  bill  of  exceptions  is 
included  in  the  transcript  of  the  record.  There  are  set  out 
therein  eight  exceptions  which  were  noted  during  the  trial. 
Three  were  noted  during  the  testimony  of  plaintiff's  witness 
Juan  Alvarez  Almodovar,  one  to  the  testimony  of  plaintiff's 
witness  Dolores  Comas,  one  to  the  admission  of  various  docu- 
ments offered  by  the  defendant,  two  during  the  testimony  of 
defendant's  witnesses  Colberg  and  Sabater,  and  one  to  the 
ruling  of  the  court  adjourning  the  trial  at  the  instance  of  the 
rlefendant.  We  will  consider  this  last  exception  in  deciding 
the  second  ground  of  error  alleged  by  the  appellant. 

The  plaintiff  introduced  witness  Alvarez  Almodovar  to 
prove  that  Dr.  Lopez  had  acknowledged  to  him  in  different 
ways  and  on  various  occasions  that  he  was  the  father  of  the 
child  Gregoria  Noema.  In  cross-examining  the  witness,  the 
defendant  asked  him  whether  he  had  any  business  pending 
with  the  defendant.  The  plaintiff  objected  but  the  court  al- 
lowed the  witness  to  answer.  The  defendant  thereupon  intro- 
duced in  evidence  two  letters  written  by  the  witness  to  the 
defendant  in  which  the  witness  asked  the  defendant  to  settle 
a  certain  old  claim  of  the  Succession  of  Stef  any  against  the 
defendant.  The  witness  is  married  to  a  daughter  of  Stef  any. 
The  letters  referred  to  the  institution  of  heirs  of  Dr.  Lopez 
iiud  in  one  of  them  it  is  stated  that  if  the  matter  is  not  settled, 
**we  will  bring  a  civil  action  or  another  action."  In  the  other 
letter  the  defendant  is  requested  *'to  show  a  generous  spirit 
find  make  a  friendly  settlement  with  us  in  order  to  put  an 
end  to  so  much  bitterness  and  hard  feelings  which  caused  the 
past  occurrences."  The  plaintiff  objected  to  the  admission 
of  these  letters  and  they  were  admitted  over  his  objection. 
Finally  the  witness  testified  on  behalf  of  the  defendant  and 
acknowledged  a  letter  which  he  had  received  from  defendant's 
attorney  referring  to  the  claim  of  the  Succession  of  Stefany, 
in  which  letter  he  is  informed  in  substance  that  the  defendant 


Jiilj24,1914.]  Rico  v,  L<3pez.  205 

lifld  nothing  to  settle  because  he  owed  nothing.  Having  been 
identified,  the  lett*er  was  offered  in  evidence  and  admitted 
ever  the  objection  of  the  plaintiff. 

In  the  three  cases  mentioned  the  plaintiff's  objection  was 
based  chiefly  on  the  ground  that  the  evidence  was  impertinent 
because  it  was  irrelevant  to  the  matter  in  controversy.  How- 
ever, the  evidence  clearly  tends  to  present  the  witness  before 
the  court  as  a  person  having  an  old  and  vexatious  claim 
figainst  the  defendant  which  the  latter  refused  to  acknowledge 
i:o  that  the  court  may  consider  such  fact  in  weighing  the  pro- 
batory value  of  the  witness'  testimony  derogatory  to  the 
^defendant's  interests  in  this  action.  Perhaps  the  moment 
selected  to  introduce  the  first  two  letters  was  not  opportune, 
tut  after  a  complete  analysis  of  the  facts  we  cannot  see  that 
the  district  court  committed  any  fundamental  error  which 
could  serve  as  a  ground  for  the  reversal  of  the  judgment. 

The  exception  taken  to  the  testimony  of  witness  Dolores 
Comas  is  unfounded.  On  cross-examination  by  the  defendant 
Ihe  witness  answered  that  she  had  asked  Dr.  Lopez  for  a  rec- 
ommendation upon  the  guaranty  of  three  friends  of  his  and 
the  doctor  recommended  her  to  Fores  '*in  order  that  he  might 
push  the  matter. ' '  This  is  all  that  appears  from  the  record. 
We  do  not  see  what  bearing  that  answer  could  have  upon  the 
Jeeision  of  this  suit,  at  least  in  the  form  in  which  it  appears 
in  the  record. 

The  exception  to  the  admission  of  certain  documents  of- 
fered by  the  defendant  occurred  as  follows:  We  have  seen 
already  that  the  defendant  alleged  in  his  answer  that  the 
mother  of  Gregoria  Noema  had  had  several  children  while 
i>ingle  and  that  Dr.  Lopez  had  declared  solemnly  in  a  deed  of 
gift  that  he  had  no  legitimate,  acknowledged  or  natural  chil- 
dren. At  the  trial  the  defendant  offered  in  evidence  cer- 
tificates from  the  civil  registry  of  the  births  of  the  brothers 
and  sisters  of  Gregoria  Noema  and  a  copy  of  the  deed  of  gift, 
and  in  our  opinion  the  court  did  not  commit  the  error  attri- 
buted it  v^  admitting  the  said  documents  in  evidence.     The 
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documents  tended  to  prove  facts  set  up  in  the  answer;  it 
does  not  appear  that  the  plaintiff  moved  to  strike  them  out, 
and  an  explanation  of  them  would  enable  the  court  to  form  a 
more  accurate  idea  of  the  case  pending  before  it. 

Nor  did  the  court  commit  a  fundamental  error  in  admit- 
ting in  evidence  a  letter  and  a  check  of  Dr.  Lopez  identified 
by  witness  Colberg  or  in  allowing  witness  Sabater  to  testify 
and  introduce  a  copy  of  a  letter  from  Dr.  L6pez,  the  genuine- 
ness of  which  was  acknowledged  by  the  plaintiff.  The  first 
letter  and  check  tended  to  show  that  Dr.  Lopez  furnished 
money  to  persons  who  were  not  related  to  him  and  the  tes- 
timony of  Sabater  explained  certain  statements  made  by  one 
of  the  defendant's  witnesses  relative  to  another  action  for 
the  acknowledgment  of  a  certain  young  woman  who  claimed 
to  be  the  natural  daughter  of  Dr.  Lopez. 

Therefore,  while  the  facts  brought  out  are  not  essential, 
still  it  must  be  acknowledged  that  they  served  to  throw 
greater  light  on  the  circumstances  of  the  case  and  in  that 
sense  were  pertinent  in  an  action  of  this  kind.  Besides,  even 
though  the  conclusion  might  be  reached  that  the  letter  of  Dr. 
Lopez  which  was  introduced  by  witness  Sabater  was  entirely 
foreign  to  the  present  suit  and  therefore  impertinent,  the 
error  committed  in  admitting  the  same  in  evidence  is  insuf- 
ficient to  justify  the  reversal  of  the  judgment,  as  it  is  not 
fundamental. 

2.  The  second  error  assigned  is  that  the  court  abused  its 
discretion  in  admitting  the  evidence  to  which  we  have  referred 
^nd  in  adjourning  the  trial. 

From  what  we  have  stated  before,  it  can  be  deduced  that 
the  court  did  not  abuse  its  discretion  in  admitting  the  evidence, 
as  maintained  by  the  appellant,  and  as  to  adjourning  the  trial 
the  exception  seems  to  us  to  be  altogether  untenable.  Tlie 
trial  began  on  a  certain  day  and  after  a  session  which  was 
necessarily  long,  judging  from  the  number  of  witnesses  who 
testified  and  the  length  of  their  testimony,  the  defendant 
moved  for  an  adjournment  to  the  following  day,  which  the 
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court  granted.  The  only  objection  of  the  defendant  was  that 
his  witnesses  were  too  poor  to  pass  the  night  in  Mayaguez. 

3.  We  have  examined  carefully  the  evidence  introduced  by 
both  parties  and  in  oiir  opinion  there  is  a  real  conflict  on 
essential  points. 

Gregoria  Noema,  her  uncle,  Juan  Eico,  and  other  relatives ; 
Ler  gcrdfather,  Juan  Alvarez  Almodovar;  several  servants 
formerly  in  the  service  of  Dr.  Lopez;  Mrs.  Comas  and  her 
husband,  friends  of  Dr.  Lopez,  and  other  persons,  testified  to 
acts  performed  by  the  doctor,  which,  if  true,  would  show  that 
he  had  maintained  illicit  relations  with  Antonia  Rico  as  a  re- 
sult of  which  the  child,  Gregoria  Noema,  was  born,  and  that 
Le  had  supported  and  acknowledged  her  as  his  own  daughter. 

On  the  other  hand.  Dr.  Lopez,  a  man  whom  all  the  wit- 
nesses, both  those  for  the  plaintiff  and  those  for  the  defendant, 
hold  up  as  a  model  of  probity,  declared  in  a  solemn  document 
and  on  various  occasions  to  different  persons  that  he  had  no 
children,  and  the  testimony  of  three  witnesses,  one  of  whom 
particularly  gave  full  details,  tends  to  show  that  Antonia  Rico 
maintained  illicit  relations  with  Horacio  Nieto,  formerly  a 
scrivener  of  San  German  and  afterwards  judge  of  Arecibo, 
and  that  the  child  Gregoria  Noema  was  bom  as  a  result  of 
such  relations. 

The  trial  court  decided  the  conflict  in  favor  of  the  defend- 
ant and  as  it  has  not  been  shown  that  it  was  influenced  bv 
passion,  prejudice  or  partiality  or  committed  manifest  error, 
we  must  accept  its  de^-jibion  as  just  and  proper. 

We  believe  it  opportune  to  transcribe  below  an  extract 
from  the  opinion  of  this  court  delivered  by  Mr.  Justice  Mac- 
Leary  in  the  case  of  Quevedo  v.  Estate  of  Pino,  15  P.  R.  R., 
669: 

'*The  plain  principle  thai  a  trial  judge  has  better  opportunities 
than  an  appellate  court  to  determine  the  credibility  of  testimony 
IB  given  the  following  perspicuous  and  picturesque  language  by  a 
distinguished  jurist  of  the  State  of  Missouri.  He  substantially  says : 
'Truth  does  not  always  stalk  boldly  forth  naked,  but  modest  withal, 
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in  a  printed  abstract  presented  to  a  court  of  last  resort.  She  often 
hides  in  nooks  and  crannies,  visible  only  to  the  mind's  eye  of  the  judge 
who  tries  the  case.  To  him  appears  the  furtive  glance,  the  blush 
of  conscious  shame,  the  hesitation,  the  sincere  or  the  flippant  or  the 
sneering  tone,  the  heat,  the  calmness,  the  yawn,  the  sigh,  the  candor 
or  the  cunning,  the  scant  respect  for  or  the  full  realization  of  the 
solemnity  of  the  oath,  the  carriage  and  the  mien  of  the  occupant  of 
the  witness  box.  The  brazen  face  of  the  falsifier,  the  glibnesg  of  the 
schooled  witness  in  reciting  his  lesson,  or  the  itching  over-eagerness 
of  the  swift  witness,  as  well  as  the  honest  countenance  of  the  truth- 
ful one,  are  truly  seen  by  him  alone.  In  short,  one  witness  may  give 
testimony  that  reads  in  print-,  and  the  record  of  the  appellate  court, 
as  if  falling  from  the  lips  of  an  angel  of  light,  and  yet  not  a  soul 
who  heard  it  nisi  believed  a  word  of  it;  and  another  witness  may 
testify  so  that  it  reads  in  print  brokenly  and  obscurely,  and  yet  there 
was  that  about  the  witness  in  the  trial  court  that  carried  the  con- 
viction of  truth  to  every  heart  that  heard  him  testify.  Therefore, 
where  an  issue  of  fact  rests  jilone  on  the  credibility  of  witnesses  who 
testify  in  contradiction  to  each  other,  the  upper  court  may,  with 
entire  propriety,  rely  somewhat  on  the  superior  advantage  of  the 
lower  court  in  determining  which  way  the  balance  turns  in  weighing 
the  evidence.'  " 

4.  The  last  error  assigned  by  the  appellant  in  his  brief  has 
been  decided  against  him  impliedly  in  our  consideration  and 
decision  of  the  third  assignment. 

In  the  case  of  Rivera  v.  Diaz,  19  P.  R.  R.,  524,  this  court, 
by  Mr.  Justice  Aldrey,  expressed  itself  as  follows: 

"In  the  opinion  on  which  the  trial  judge  bases  his  judgment 
against  the  defendant  it  was  decided  to  strike  out  the  testimony  of 
defendant's  witnesses,  Juan  Ortiz  and  Juan  Santiago,  on  the  ground 
that  the  question  to  be  decided  in  the  present  action  of  filiation  is 
whether  the  minor  Bamon  is  the  child  of  the  defendant  and  the  ques- 
tion should  not  be  permitted  to  extend  beyond  the  allegations  by 
admitting  evidence  tending  to  show  whether  the  father  of  the  child 
might  have  been  another  person,  which  question  did  not  figure  in  the 
pleadings. 

**As  a  matter  of  fact,  that  testimony  should  not  have  been  elimi- 
nated inasmuch  as  in  actions  for  acknowledgment  of  filiation  evidence 
that  the  plaintiff  had  carnal  intercourse  with  other  men  during  the 
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time  when  the  child  could  have  been  begotten  is  pertinent  if  offered 
to  show  sexual  connection  with  such  men  during  such  period.  5  Cyc, 
660.  This  principle  is  sustained  in  Wigmore,  vol.  1,  p.  195,  sec.  133, 
and  in  innumerable  cases  decided  by  the  courts,  among  which  are 
BeU  V.  State,  124  Ala.,  94;  Allfed  v.  State  (Ala.),  44  So.  Rep.,  60; 
Short  V.  State,  4  Harr.  (Del.),  568;  Smith  v.  Yaryam.,  69  Ind.,  445; 
35  Am.  Rep.,  232." 

The  foregoing  doctrine  applies  with  greater  force  to  the 
oase  at  bar  inasmuch  as  the  defendant  alleged  expressly  as'. 
Lew  matter  of  defence  in  his  answer  that  the  person  who* 
claimed  filiation  was  not  the  child  of  the  person  named  in  the 
complaint,  but  of  another  whose  name  was  given. 

In  view  of  the  foregoing,  the  judgment  appealed  from 
should  be  affirmed. 

Affirmed. 

Chief  Justice  Hernandez  and  Justices  Wolf  and  Aldrey 
concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
case. 


CuEVAs,  Plaintiff  and  Respondent,  v.  Cabtagena,  Defendant 

AND  Appellant. 

Appeal  from  the  District  Court  of  Ponce  in  Habeas  Corpus 
Proceedings  to  Regain  the  Custody  of  a  Child. 

No.   1170.— jOecided  July  24,  1914. 

Habeas  Co£I'US — Patria  Potestas— <tjstody  of  Minor. — ^Unless  some  just  cause 
erists  for  depriving  a  father  of  his  right  of  patria  potestas,  the  custody 
of  a  motherless  child  vests  in  said  father. 

The  facts  are  stated  in  the  opinion. 
Mr.  M.  M.  Sama  de  Atero  for    the  appellant. 
Mr.  Fernando  B.  Fo  maris  for  the  respondent. 
Mr.  Salvador  Mestre^  fiscal,  and  Mr.  Jaime  Sifre,  Jr.,  act- 
ing fiscal,  for  The  People. 
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Mb.  Justice  del  Toko  delivered  the  opinion  of  the  court 

This  is  an  appeal  in  habeds  corpus  proceedings.  In  the 
petition,  which  is  properly  verified,  it  is  alleged:  (1)  That 
the  plaintiff,  Juan  Cuevas  Aboy,  is  the  lawful  father  of  the 
minor,  Maria  Luisa  Cuevas  y  Bustamante,  who  was  bom  in 
the  city  of  Ponce  on  October  20,  1906;  (2)  that  six  months 
ago  the  plaintiff  left  his  said  child  in  the, home  of  the  defend- 
ant to  remain  there  until  claimed  by  the  plaintiff,  and  (3)  that 
since  the  expiration  of  that  time  the  plaintiff  has  made 
lepeated  requests  of  the  defendant  that  he  return  his  said 
child  to  him,  which  the  defendant  has  openly  refused  to  do. 
The  petition  concludes  with  the  prayer  that  a  writ  of  habeas 
corpus  issue  in  due  form. 

The  writ  was  issued  and  served,  and  after  the  hearing,  at 
which  both  parties  introduced  evidence,  the  District  Court  of 
Ponce  held  that  the  petitioner  was  entitled  to  the  custody  of 
the  child.  From  that  judgment  the  respondent  took  the 
j)resent  appeal. 

We  have  considered  carefully  the  evidence  introduced  and 
Tigree  with  the  following  findings  of  the  trial  court: 

'*That  the  child,  Maria  Luisa  Cuevas  Bustamante,  is  seven  years 
of  age,  that  she  has  not  been  adopted  by  the  defendant  or  by  his 
wife;  that  the  plaintiff;  Juan  Cuevas  Aboy,  has  the  right  of  pairia 
potestas  over  the  said  child,  which  right  has  not  been  taken  away 
or  suspended ;  that  the  said  child  is  the  niece  of  the  wife  of  the  defend- 
ant, Genoveva  Bustamante  de  Cartagena;  that  it  has  lived  with 
defendant  and  his  wife  since  the  early  days  of  its  childhood  and  that 
it  is  now  with  them  where  it  is  taken  good  care  of,  is  not  ill-treated 
and  receives  the  same  consideration  as  though  it  were  the  child  of 
defendant  Cartagena  and  his  wife. 

'*It  has  also  been  proved  that  the  plaintiff,  Juan  Cuevas  Aboy, 
after  the  death  of  his  former  wife,  Maria  Luisa  Bustamante,  placed 
the  child  in  the  custody  of  its  aunt,  Genoveva  de  Cartagena,  where 
it  has  been  hving  continuously  up  to  the  present  time ;  that  the  plain- 
tiff, Juan  Cuevas  Aboy,  has  now  bettered  his  position  and  is  at  pres- 
ent filling  the  position  of  professor  of  Spanish  in  the  Mayagiiez  High 
School,  and  has  claimed  the  said  child  on  various  occasions  from 
the  defendant  and  his  wife,  which  demand  they  have  denied  invaria- 
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bly,  nndonbtedly  due  to  the  affection  which  they  have  for  the  said 
child ;  that  the  financial  condition  of  the  plaintiff,  Juan  Cuevas  Aboy, 
is  now  such  as  to  enable  him  to  give  the  child  the  same  treatment 
which  it  is  at  present  receiving  in  the  home  of  the  spouses  Cartagena- 
Bustamante.'' 

In  view  of  the  foregoing  facts  and  the  jurisprudence  and 
law  applicable  to  the  case,  we  must  conclude,  as  did  the  dis- 
trict court  in  its  decision  appealed  from,  that  the  father  and 
petitioner,  Juan  Cuevas  Aboy,  is  entitled  to  the  custody  of 
iOie  child,  Maria  Luisa  Cuevas  Bustamante,  and  that  the  de- 
fendant, Genaro  Cartagena,  should  return  the  said  child  to 
its  said  father  immediately.  See  the  decisions  of  this  court 
in  the  cases  of  Ton  v.  Gomez,  14  P.  E.  R.,  677 ;  Le  Hardy  v. 
Acosta,  18  P.  R.  R.  438,  and  sections  222  et  seq.  of  the  Revised 
Civil  Code,  relating  to  patria  potestas: 

The  judgment  appealed  from  should  be  aflfirmed. 

Affirmed. 

Chief  Justice  Hernandez  and  Justices  Wolf,  Aldrey  and 
Hutchison  concurred. 


The  People,  Plaintiff  and  Respondent,  v.  Andino  et  al., 

Defendants  and  Appellants. 

Appeal  from  the  District  Court  of  San  Juan,  Section  2,  in 
a  Prosecution  for  the  Sale  of  Adulterated  Milk. 

No.  692.— Decided  July  24,  1914. 

Aihjlterated  Milk — Evidence. — ^When,  as  in  the  present  case,  it  is  shown  only 
that  the  milk  alleged  to  be  adulterated  was  brought  to  the  defendant's  place 
of  business  at  the  same  moment  when  the  sanitary  inspector  arrived  there, 
and  that  the  milk  had  just  been  emptied  into  the  receptacle  and  the  cartman 
was  leaving  with  the  can  which  he  had  just  emptied,  it  is  manifest  that  the 
evidereo  is  insufficient  to  establish  the  guilt  of  the  accused. 

Id. — ^Possession — ^Evidence. — The  mere  fact  that  the  accused  are  in  possession 
of  adulterated  milk  does  not  constitute  an  oifence  in  the  absence  of  evidence 
that  tb^  bad  offered  it  for  sale. 
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Id. — Intention — ^Evidence. — ^In  criminal  actions  like  the  present  in  which  it  is 
not  necessary  to  show  criminal  intent,  the  existence  of  the  elements  consti- 
tuting the  statutory  offence  must  be  shown  beyond  all  reasonable  doubt. 

The  facts  are  stated  in  the  opinion. 

Mr.  Salvador  Mestre,  fiscal,  for  The  People. 

Mr.  Pedro  Santana,  Jr.,  for  the  defendants. 

Mb.  Justice  Wolf  delivered  the  opinion  of  the  court. 

The  defendants  were  charged  with  having  voluntarily  and 
illegally  offered  for  sale  as  pure,  milk  that  was  adulterated. 
The  court  found  them  guilty  and  sentenced  them  each  to  four 
days  in  jail.  The  fiscal  in  his  brief  says  that  the  only  ground 
of  appeal  is  that  the  criminal  intent  was  not  shown,  but  the 
appellants,  in  point  of  fact,  rely  on  the  failure  of  the  gov- 
ernment to  make  out  a  case. 

Juan  Requena,  a  health  inspector,  testified  that  he  seized 
some  milk  in  the  shop  of  the  defendants  which  was  shown  by 
the  proof  to  be  adulterated.  The  inspector,  being  cross-ex- 
amined by  the  defence  and  examined  as  well  by  the  court, 
stated  that  the  milk  alleged  to  be  adulterated  had  just  arrived 
at  the  shop  of  the  defendants  when  he  himself  arrived;  that 
the  milk  had  just  been  placed  in  the  pail  and  that  the  milkman 
was  going  away  with  the  jar  he  had  just  emptied.  This  was 
substantially  all  the  evidence  on  the  part  of  the  government 
and  it  was  not  enough  to  convict  these  defendants. 

All  that  the  evidence  disclosed  is  that  the  defendants  had 
just  received  from  a  third  person  adulterated  milk.  There 
is  not  a  scintilla  of  evidence  that  they  offered  the  adulterated 
milk  for  sale.  There  is  nothing  to  show  even  that  the  de- 
fendants would  have  offered  the  milk  for  sale.  The  proof 
only  shows  that  they  came  into  possession  of  adulterated  milk, 
which  is  not  tantamount  to  proving  that  they  were  offering 
it  for  sale.  The  defendants  might  have  examined  the  milk 
and  refused  to  sell  it.  Be  that  as  it  may,  the  proof  does  not 
show  the  crime  charged  in  the  complaint  or  under  the  statute. 
This  is  a  criminal  proceeding  and  one  that  dispenses  with 
proof  of  a  criminal  intent  and  hence  there  is,  perhaps,  a 
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greater  reason  for  proving  beyond  reasonable  doubt  the  ele- 
ments named  by  the  statute. 

As  may  be  seen,  the  facts  in  this  case  are  different  from 
those  in  the  case  of  The  People  v.  Gautier,  which  was  decided 
by  this  court  on  April  24,  1914  (20  P.  R.  R.,  311) ;  therefore 
the  jurisprudence  established  in  the  case  of  Gautier  is  not 
applicable  to  this. 

The  judgment  must  be  reversed  and  the  defendants 
discharged. 

Judgment  reversed  and  defendants  acquitted. 

Chief  Justice  Hernandez  and  Justices  del  Toro  and  Aldrey 
concurred. 

Mr.  Justice  Hutchison  signed  stating  that  he  concurred  in 
the  judgment. 


GOBDILS   ET   AL.,    PLAINTIFFS   AND   RESPONDENTS,    V.    SuCCESSOBS 

OF  Fbonteba,  Ltd.,  et  al..  Defendants  and  Appellants. 

Appeal  from  the  District  Court  of  Mayaguez  in  an  Action  to 

Annul  Deeds. 

No.  1064.— Decided  July  27,  1914. 

Fraud— EviDZNCE. — Evidence  of  fraud  should  be  strong. 

Id.* — ^PowxB  or  Attornby — Evidence. — ^Upon  considering  the  evidence  in  this  case 
it  was  held  that  it  was  insufficient  to  show  that  the  execution  of  the  power 
of  attorney  assailed  in  this  action  was  attended  by  fraud  and  deceit. 

PowEE  OF  Attoenet  —  CoNSTEUOTiON.  —  Powers  of  attorney  must  be  construed 
strictly. 

Id. — ^LiitiT  of  Power. — ^When  the  only  authority  granted  the  attorney  in  fact  is 
that  of  borrowing  money  and  securing  its  payment  by  mortgage,  he  is  not 
empowered  to  acknowledge  former  debts  nor  to  secure  them  by  mortgage. 

Consideration — ^Acknowledgment  of  Debt  by  Attorney  in  Pact. — ^Even  sup- 
posing that  the  deed  of  acknowledgment  of  a  debt  and  the  creation  of  a 
mortgage  was  not  void  because  the  attorney  in  fact  exceeded  his  authority, 
it  would  be  so  for  lack  of  consideration,  it  having  been  shown  that  the  prin- 
cipal did  not  owe  the  debt  acknowledged  by  the  attorney  in  fact. 
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Appeal — Brief — ^Fundamental  Error. — ^When  both  parties  appeal  from  the  same 
judgment  and  do  not  file  briefs  together  with  the  assignment  of  erron  ze- 
quired  by  Bule  42,  this  court,  pursuant  to  Bule  43,  may  refuse  to  consider 
the  appeal  when  it  finds  no  fundamental  error  in  the  judgment  appealed  from. 

The  facts  are  stated  in  the  opinion. 

Mr.  Luis  Montalvo  Guenard  for  the  respondents. 

Mr.  Jose  Sahater  for  Successors  of  Frontera,  Ltd. 

Mb.  Justice  Aldbey  delivered  the  opinion  of  the  court. 

Bomana  Gordils  Eosario  and  her  husband,  Gavino  Iri- 
zarry,  filed  a  complaint  in  the  District  Court  of  Mayagiiez 
against  the  Successors  of  Frontera,  Limited,  and  Jose  Vaz- 
quez Caraballo,  to  annul  a  power  of  attorney  made  by  Ro- 
mana  Gordils  in  favor  of  Jose  Vazquez  Caraballo  and  a 
mortgage  created  by  Vazquez  Caraballo  in  favor  of  the  firm 
of  the  Successors  of  Frontera,  Limited,  in  use  of  the  said 
power  of  attorney.  The  fundamental  allegations  of  the  com- 
plaint were  that  the  power  of  attorney  was  executed  under 
surprise  and  on  account  of  deceit  practiced  by  the  defendant, 
Vazquez  Caraballo,  in  collusion  with  the  commercial  firm  of 
the  Successors  of  Frontera,  Limited,  and  was  the  result  of 
deceptive  artifice,  and  also  that  even  if  the  power  of  attorney 
were  genuine  and  really  executed  with  the  consent  of  the 
plaintiflF,  Bomana  Gordils,  the  mortgage  is  null  and  void 
because  the  attorney  in  fact  exceeded  the  powers  conferred 
upon  him. 

Jose  Vazquez  Caraballo  was  adjudged  in  default,  but  the 
defendant  firm  appeared  and  answered  the  complaint,  deny- 
ing the  material  allegations  thereof  and  alleging  new  matter 
of  defence. 

After  the  trial  the  District  Court  of  Mayagiiez  rendered 
judgment  sustaining  the  complaint  on  all  its  counts  and  de- 
creeing that  the  power  of  attorney  and  mortgage  deed  were 
null  and  void;  that  the  plaintiffs  are  under  no  obligation  to 
the  firm  of  the  Successors  of  Frontera,  Limited,  by  reason  of 
the  covenants  contained  in  the  before-mentioned  instruments, 
and  that  the  Successors  of  Frontera,  Limited,  and  Jose  Vaz- 
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quez  Caraballo  pay  to  the  plaintiffs  in  equal  parts  all  the  costs 
and  disbursements  of  the  suit  and,  besides,  that  the  said  firm 
pay  a  reasonable  sum  as  the  fee  of  the  attorney  for  the 
plaintiffs. 

Prom  the  facts  set  out  in  the  statement  of  the  case  snb- 
mitted  to  us,  it  appears  that  toward  the  close  of  the  year  1910 
Jose  Vazquez  Caraballo  requested  the  plaintiffs  to  be  his 
surety  for  a  debt  of  $100  which  he  owed  to  the  commercial  firm 
of  Successors  of  Frontera,  Limited,  and  they  having  agreed 
to  do  so,  Bomana  Gordils  y  Bosario  went  before  a  notary  on 
September  10  of  that  year  and  acknowledged  that  she  was 
indebted  to  the  firm  of  .the  Successors  of  Frontera,  Limited^ 
in  the  sum  of  $100  and  executed  a  mortgage  in  their  favor  on 
a  property  belonging  to  her.  This  contract,  however,  is  not 
at  issue  in  the  present  action  nor  does  the  plaintiff,  Bomana 
(xordils,  deny  that  she  gave  this  security  to  the  defendant 
firm,  it  being  referred  to  simply  as  an  antecedent  of  the  other 
facts  alleged  to  have  occurred  and  which  gave  rise  to  the 
present  action. 

It  is  contended  by  the  plaintiff -respondents  that  Vazquez 
Caraballo,  under  the  fraudulent  pretext  that  the  party  sub- 
scribing the  said  contract  had  to  appear  anew  before  a  notary 
in  order  to  receive  the  acquittance  for  the  $100  whose  pay- 
ment she  had  guaranteed  and  which  he  stated,  he  had  paidy 
made  her  sign  under  that  impression  a  document  which  after- 
wards was  found  to  be  the  power  of  attorney  No.  115  of  Feb- 
niary  23, 1911,  executed  by  her  in  favor  of  Jose  Vazquez  Cara- 
ballo, but  although  evidence  was  introduced  to  prove  the  said 
fraud  and  it  was  alleged  in  the  complaint  that  the  said  deed 
was  the  result  of  collusion  between  Vazquez  Caraballo  and 
Ihe  defendant  firm,  and  although  the  lower  court  held  the  said 
document  to  be  fraudulent,  nevertheless  we  agree  with  the 
appellant  that  the  evidence  is  not  sufficient  to  support  that 
finding. 

In  the  first  place,  there  is  no  evidence  whatever  to  show 
ihat  the  firm  took  any  part  in  the  execution  of  the  said  power 
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of  attorney;  all  the  evidence  as  to  fraud  consists  in  the  tes- 
timony of  Romana's  husband,  who  has  no  other  knowledge 
of  the  facts  than  that  he  gave  his  wife  permission  to  gruarantee 
the  payment  of  the  said  $100  which  Vazquez  Caraballo  owed; 
the  testimony  of  Bomana  Gordils  that  Vazquez,  after  telling 
her  that  she  was  required  to  go  before  a  notary  to  secure  an 
acquittance  of  the  former  obligation,  induced  her  to  sign  a 
document  which  she  did  not  read  and  which  she  believed  to 
be  such  deed  of  acquittance  but  which  later  was  found  to  be 
;i  power  of  attorney;  the  testimony  of  Adolf o  Torrellas,  a 
witness  to  the  power  of  attorney,  who  testified  that  the  docu- 
ment which  Bomana  Gordils  signed  without  reading  was  a 
power  of  attorney  in  favor  of  Vazquez  Caraballo;  that  he 
heard  them  speaking  of  a  deed  of  acquittance  and  that  he  af- 
ierwards  said  to  Vazquez  Caraballo  that  the  document  signed 
was  not  a  deed  of  acquittance  but  a  power  of  attorney;  the 
testimony  of  Juan  Bivera  that  he  heard  Vazquez  Caraballo 
lell  Bomana  Gordils  at  her  home  that  she  had  to  go  to  town 
to  sign  a  deed  of  acquittance.  Other  witnesses  testified  re- 
garding facts  which  bear  no  relation  to  the  alleged  fraud. 

In  our  opinion  the  foregoing  evidence  is  not  sufficient  to 
justify  the  conclusion  that  the  power  of  attorney  was  executed 
by  fraud  or  misrepresentation.  Proof  of  fraud  must  always 
be  conclusive,  and  the  testimony  of  the  two  witnesses,  together 
with  that  of  the  plaintiff,  Bomana  Gordils,  does  not  show  that 
when  she  signed  the  document  she  did  not  know  that  she  was 
signing  a  power  of  attorney  in  favor  of  Vazquez  Caraballo, 
for  the  testimony  of  witnesses  Bivera  and  Torrellas  is  not 
sufficient  and  therefore  we  cannot  agree  with  that  part  of  the 
judgment  which  decrees  the  nullity  of  the  deed  on  the  ground 
of  fraud. 

The  power  of  attorney  confers  authority  **to  borrow  any 
amount  from  any  person  he  may  deem  advisable,  under  the 
conditions  and  for  the  time  that  he  may  deem  best,  and  to 
mortgage  a  rural  coffee  plantation  in  favor  of  the  lender  as  a 
security  for  said  loans. ' ' 


July  27, 191 4.  ]      Oobdils  bt  al.  v.  Sues,  op  Fronteea,  Ltd.,  et  al.  217 

The  foregoing  is  the  only  clause  in  the  said  power  of 
attorney,  and  bearing  in  mind  that  powers  of  attorney  should 
Xilways  be  construed  strictly  and  that  attorneys  in  fact  have 
no  other  powers  than  those  conferred  by  their  principals,  we 
are  of  the  opinion  that  this  is  a  special  power  which  confers 
upon  the  attorney  in  fact  the  authority  only  to  borrow  money 
and  to  execute  a  mortgage  for  the  amounts  borrowed. 

Under  this  power  of  attorney  Jose  Vazquez  Caraballo,  on 
March  10,  1911,  executed  before  a  notary  public  deed  No.  138 
acknowledging  that  Romana  Gordils  Rosario  was  indebted  to 
the  firm  of  the.  Successors  of  Frontera,  Limited,  in  the  sum 
of  $800  which  had  been  furnished  her  som^  time  before  on 
various  accounts  and  created  a  mortgage  in  favor  of  the  said 
firm  upon  a  property,  which  is  described,  as  security  therefor. 

Said  acknowledgment  of  debt  and  creation  of  mortgage 
are  null  and  void  because  the  attorney  in  fact  exceeded  his 
powers,  for  the  acts  of  an  attorney  in  fact  when  he  exceeds 
the  limits  of  the  power  of  attorney  under  which  he  acts  can- 
not be  regarded  as  legal  or  valid  unless  the  same  shall  have 
been  ratified  expressly  or  implicitly  by  the  principal,  accord- 
ing  to  section  1629  of  the  Civil  Code.  Romana  Gordils  had 
empowered  him  only  to  borrow  money  and  to  give  a  mortgage 
for  the  said  loans,  but  had  not  authorized  him  to  make  any 
acknowledgment  of  debt  nor,  consequently,  to  mortgage  her 
property  for  such  kind  of  debt,  but  only  to  secure  the  amounts 
he  might  borrow. 

Besides,  it  was  shown  at  the  trial  by  the  testimony  of  the 
manager  of  the  said  firm  that  Romana  Gordils  had  never  had 
an  account  with  the  said  firm  and  was  not  indebted  to  it  when 
the  contract  was  made,  which  also  shows  that  if  the  mort- 
gage were  not  void  because  of  the  transcending  hf  the  attor- 
ney in  fact  of  his  authority  it  would  be  null  and  void  because 
of  lack  of  consideration.  Although  the  appellant  firm  ac- 
knowledges that  Romana  Gordils  was  not  indebted  to  the  firm 
of  the  Successors  of  Frontera^  Limited,  it  maintains,  never- 
theless, that  the  consideration  for  the  mortgage  deed  was  the 
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security  which  by  the  mortgage  the  said  Bomana  Gordil& 
wished  to  create  in  favor  of  the  said  firm  in  guaranty  bf  the 
payment  of  $800  which  Jose  Vazquez  Caraballo  owed  them- 
But  even  accepting  the  appellant 's  theory,  the  mortgage  deed 
would  still  lack  consideration,  inasmuch  as,  according  to  the 
testimony  of  the  manager  of  the  said  firm,  Jose  Vazquez  Cara- 
ballo did  not  owe  them  $800  when  the  mortgage  was  executed,, 
and,  according  to  the  account  current  oflfered  in  evidence,  did 
not  owe  them  that  amount  until  April  27,  1911,  or  one  month 
after  the  deed  was  executed.  Therefore,  as  the  consideration 
stated  in  the  contract  was  false  and  it  not  having  been  proved,, 
in  accordance  with  section  1243  of  the  Civil  Code,  that  it  was. 
based  on  another  genuine  and  lawful  consideration,  we  must 
hold  that  the  mortgage  is  null  and  void  for  the  reasons  stated- 

On  this  point  and  as  regards  the  costs,  disbursements,, 
and  fees,  the  judgment  should  be  affirmed. 

There  is  also  included  in  the  transcript  of  the  record  an 
appeal  taken  by  the  plaintiffs  and  by  the  defendants  from  a 
decision  of  the  said  court  of  September  22,  1913,  approving 
the  bill  of  costs  with  certain  amendments,  but  as  neither  of 
the  appellants  has  complied  with  rule  42  of  this  court  requir- 
ing the  filing  of  a  brief  with  an  assignment  of  the  errors  on 
which  the  appeal  was  based,  in  accordance  with  rule  43,  we 
shall  not  consider  that  appeal  as  we  see  no  fundamental  error 
in  the  decision  appealed  from. 

Affirmed  in  part  and  reversed  as  to  the  power 
of  attorney  in  controversy. 

Chief  Justice  Hernandez  and  Justices  Wolf  and  del  Toro» 
<5oncurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
case. 
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Vecchini,  Appellant,  v.  The  Registbab  of  Pbopbbty, 

Eespondent. 

Appeal  from  a  Decision  of  the  Begistrar  of  Property  of 
Ponce  Refusing  to  Record  a  Judgment  Rendered  in  Do- 
minion Title  Proceedings. 

No.  193.— Decided  July  29,  1914. 

DisciUFTiON  or  Pkopekty — ^Begobd  or  Psopertt. — ^Bnral  and  urban  properties 
are  distinguished  by  certain  features,  such  as  the  nature  thereof,  the  name 
by  which  they  are  known,  their  location  and  their  boundaries  according  to 
the  four  cardinal  points,  and  these  facts  should  be  shown  in  the  record  in 
the  registry. 

Id. — Bkoord  of  Title. — The  description  of  the  property  which  is  the  subject  of 
this  appeal  being  compared  with  that  of  the  property  already  recorded  in 
the  registry  in  the  name  of  another  person,  it  is  found  that  although  both 
are  situated  in  the  same  municipal  district,  in  the  same  place  and  ward^ 
and  bear  the  same  name,  nevertheless  they  are  distinct  properties,  bearing 
in  mind  the  nature  of  the  landt  and  the  respective  boundaries  of  each. 

The  facts  are  stated  in  the  opinion. 

Mr.  L.  Yorddn  DdvUa  for  the  appellant. 

Mr.  Jose  Miguel  Marquez,  the  registrar,  filed  a  brief  pro  se. 

Mb.  Justice  Aldbey  delivered  the  opinion  of  the  court. 

On  April  23,  1914,  the  District  Court  of  Ponce  rendered 
judgment  in  favor  of  Dommgo  Vecchini  y  Crescioni  de- 
creeing that  he  had  established  his  ownership  to  two  proper- 
ties, of  which  the  one  described  under  No.  2  is  as  follows : 

''Bubal. — ^A  tract  of  land  called  'Las  Marias'  situated  in  the 
ward  of  Jagua-Pasto  at  a  place  named  Junco,  municipal  district  of 
Ouayanilla,  bounded  on  the  east  by  the  property  known  as  Las  Quie- 
bras  and  landd  of  Elpidio  de  Mier ;  on  the  west  by  the  river  Jagua- 
Pasto  and  lands  of  Andres  Barbot ;  on  the  north  by  the  river  Bonito 
and  lands  of  the  Succession  of  Emmanuelli,  and  on  the  south  by  the 
properties  of  Victorio  Rivera  and  Francisco  Buen  Cristiano.  The 
&rea  of  the  property  described  is  300  cuerdas,  equal  to  117  hectares, 
91  ares  and  20  centares,  it  all  being  forest  and  thicket  land." 

K  appears  from  the  judgment  itself  that  the  property  was 
acquired  by  Vecchini  in  the  following  manner;  150  cuerdas 
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at  a  public  auction  held  on  October  15,  1906,  for  the  collection 
of  delinquent  taxes  and  150  cuerdas  at  a  public  auction  also 
held  for  the  collection  of  delinquent  taxes  on  November  21, 
1907.  All  of  said  delinquent  taxes  were  due  from  Antonio  S. 
Ferrer,  the  former  owner  of  the  300  cuerdas,  who  had  been  in 
] Possession  of  the  same  for  a  period  of  25  years,  the  posses- 
sion by  all  the  former  owners  and  by  Vecchini  being  under 
title  of  ownership,  public,  peaceful  and  uninterrupted. 

Upon  the  presentation  of  the  said  document  in  the  regis- 
try of  property  for  record,  the  Registrar  of  Ponce  endorsed 
the  following  decision  thereon: 

The  foregoing  document  is  admitted  to  record  as  to  property  No. 
1  on  page  82  of  volume  18  of  Guayanilla,  property  No.  814,  Entry  1, 
and  admission  to  record  is  denied  as  to  property  No.  2  because  it 
appears  recorded  in  the  name  of  Francisco  Micheli  y  Paoli.  In  lieu 
thereof  a  cautionary  notice  is  entered  for  the  legal  period  of  120 
days  on  folio  146,  over,  volume  1  of  Guayanilla,  property  No.  9,  in 
duplicate,  entry  letter  D." 

From  that  part  of  the  decision  refusing  to  admit  property 
No.  2  to  record,  Domingo  Vecchini  Crescioni  took  the  present 
administrative  appeal  and  submitted  a  brief  to  show  that  the 
said  property  is  not  recorded  in  the  name  of  Francisco  Mi- 
cheli y  Paoli.  On  the  other  hand,  the  registrar  has  sent  up 
only  a  certificate  of  the  entries  of  record  of  the  property  of 
Micheli. 

It  appears  from  the  said  certificate  that  on  June  2,  1880, 
r«  property  of  300  cuerdas  was  recorded  for  the  first  time  in 
the  name  of  Francisco  Subira  under  title  of  purchase  from 
Juan  A.  Negroni.  Of  this  property  170  to  200  cuerdas  were 
growing  new  coffee  and  others  bananas,  the  remainder  being 
virgin  forest  land,  containing  a  dwelling-house,  a  large  tene- 
ment-house for  laborers,  a  wooden  crushing  mill,  a  coffee 
hulling  machine,  drying  sheds  for  coffee  and  other  accessories. 
The  said  property  was  described  as  being  called  ''Juncos'* 
and  situated  in  a  place  of  the  same  name  in  the  Pasto  ward 
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of  the  municipal  district  of  Guayanilla.  The  only  boundaries 
mentioned  in  the  description  are  a  ravine  called  Guilarte,  a 
strip  of  land  of  the  same  name,  the  lands  of  Pascual  Negroni, 
and  other  wa^te  lands.  The  courses  of  these  boundaries  are 
not  given. 

The  second  record,  made  on  the  following  day,  or  June 
third,  is  in  the  name  of  Juan  Ferrer  on  a  declaration  made 
by  Francisco  Subira  that  he  had  made  the  purchase  for  the 
former.    No  new  description  was  given. 

The  third  record,  made  on  July  24, 1880,  and  by  which  Juan 
A.  Negroni  purchased  the  said  property  at  public  auction 
from  Juan  Ferrer,  contains  a  new  description  of  the  property 
which  is  unchanged  in  the  subsequent  records.  In  that  de- 
scription the  property  is  described  as  an  estate  named 
** Maria,"  formerly  known  as  *' Juncos,"  in  the  ward  of  Pasto 
at  the  place  called  Juncos  of  the  district  of  Guayanilla, 
bounded  on  the  north  by  lands  of  Agustin  Emmanuelli;  on 
the  south  by  lands  of  Acisclo  Subira  and  Oliviero  Dicardi; 
on  the  east  by  lands  of  Antonio  Sergio  Ferrer  and  the  Suc- 
cession of  Julian  Hurtado,  and  on  the  west  by  lands  of  Pas- 
cual Negroni,  the  greater  part  being  planted  to  coffee  and 
the  rest  being  banana  groves  and  virgin  forest,  containing  a 
dwelling-house,  granary,  coffee  mill  and  hulling  machine. 

By  the  fourth  record  of  August  9,  1880,  Negroni  mort- 
2:aged  the  said  property  to  Antonio  Sergio  Ferrer,  which 
mortgage  was  cancelled  in  1881  by  the  fifth  record. 

On  June  11,  1881,  the  sixth  record  was  made  whereby 
Francisco  Micheli  y  Paoli  purchased  the  property  from  Juan 
A.  Negroni.  On  the  same  day  the  seventh  record  was  made 
by  which  Micheli  mortgaged  the  property  to  Negroni  to  se- 
cure the  pa3maent  of  part  of  the  purchase  price.  Four  days 
jater  the  eighth  record  was  made,  whereby  mortgagee  Negroni 
assigned  a  part  of  his  credit  to  Antonio  Sergio  Ferrer. 

In  connection  with  the  entries  relating  to  the  said  prop- 
erty there  are  several  marginal  notes.  That  under  letter  A 
refers  to  the  cancellation  of  an  attachment  which  existed 
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when  the  first  record  was  made ;  that  under  letter  B,  of  1884, 
refers  to  an  attachment  levied  on  the  property  by  the  Munici- 
pality of  Guayanilla  to  recover  taxes  due  from  Francisco  Mi- 
cheli;  that  under  letter  C,  bearing  date  of  September  17, 
1906,  refers  to  a  writ  of  attachment  issued  by  the  Collector 
of  Internal  Revenue  of  Guayanilla  for  the  recovery  of  taxes 
due  from  Antonio  Sergio  Ferrer,  in  which  the  property  to  be 
attached  is  described  as  named  ''Maria"  and  situated  in  the 
ward  of  Jagua  del  Pasto  at  a  place  called  Juncos  of  the 
municipal  district  of  Guayanilla,  containing  an  area  of  150 
cuerdds  of  wholly  uncultivated  thicket  land  bounded  on  the 
north  by  lands  of  the  municipality;  on  the  south  by  lands 
of  Victorio  Rivera;  on  the  east  by  the  plantation  ''Quichas'' 
belonging  to  Messrs.  Ferrer,  and  on  the  west  by  the  river 
on  the  other  side  of  which  are  lands  formerly  belonging  to 
Andres  Barbot  and  at  present  to  Maria  Laguna  de  Depena, 
its  value  being  $150.  The  registrar  refused  to  record  this 
notice  of  attachment  because  the  property  described  in  the 
writ  does  not  appear  recorded  in  the  name  of  the  debtor,  but 
entered  a  cautionary  notice  in  case  the  property  attached 
should  be  a  part  of  the  property  recorded. 

The  last  note,  or  that  under  letter  D,  is  the  refusal  to 
admit  to  record  from  which  the  present  appeal  was  taken. 

In  view  of  the  foregoing,  the  only  question  raised  by  the 
appellant  and  which  we  are  called  upon  to  decide  is  whether 
the  property  recorded  in  the  Registry  of  Property  of  Ponce 
in  the  namt?  of  Francisco  Micheli  Paoli  is  the  identical  prop- 
erty sought  to  be  recorded  by  Vecchini  Crescioni,  for  if  it  is 
the  registrar's  decision  denying  the  admission  to  record  can- 
not be  reversed. 

Properties,  whether  rural  or  urban,  are  distinguished  one 
from  another  by  certain  circumstances  which  characterize 
them,  and  for  this  reason  and  to  this  end  Article  9  of  the 
Mortgage  Law  in  relation  to  Article  63  of  its  regulations  pro- 
vides with  respect  to  rural  properties  that  the  record  thereof 
shall  state  their  character  and  name  as  well  as  location,  which 
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shall  be  fixed  by  stating  the  district,  sub-district  or  any  other 
name  by  which  the  place  in  which  they  are  located  is  known, 
and  their  boundaries  according  to  the  four  cardinal  points. 
These  being  the  main  circumstances  by  which  one  rural  prop- 
erty is  distinguished  from  another  and  its  identity  ascertained, 
our  duty  in  the  present  case  is  to  examine  those  circumstances 
as  to  one  and  the  other  property  in  order  to  ascertain  whether 
one  or  distinct  properties  are  under  consideration. 

The  description  of  the  property  given  in  the  third  record 
in  the  registry  is  the  one  by  which  we  must  be  guided,  for  it 
has  not  been  changed  by  subsequent  records,  all  of  which 
refer  to  it.  Therefore,  we  must  compare  that  description 
with  the  one  given  in  the  instrument  showing  Vecchini's  own- 
ership of  property  No.  2.  The  following  are  the  graphic 
descriptions  of  both  properties. 


Property  according  to  dominion  title  pro- 
ceedings. 

I 

River  Bon i to 
Saccession  Emmanuelli 


River 

Jagua. 

Posto 

Andr^ 
Barbot 


LAS    MAkIaS 

Ward  Jagua-Pasto 

Place  rJunco 

GUAYANILLA 

800  cnerdas 


Las 
Quiebras. 

Slpidio 
de  Mier 


Victorio  Rivera, 

Francisco  Buen  Cristiano. 


Property  according  to  Registry  Record  No.  8. 


Agustin  Emmanuelli 


Estate  "MARlA" 

formerly  "J  UNCOS" 

Pascual 

Ward  Pasto 

Negroni 

Place  J  uncos 

GUAYANILLA 

800  cuerdas 

Antonio 
Sergio 
Ferrer 

Succession 
of  Juli&n 
Hurtado 


Acisclo  SubirA. 

Oliverio  Dicardf. 


Both  properties  have  an  area  of  300  cuerdas;  both  appear 
to  have  the  same  name,  considering  that  one  is  called  **  Maria '^ 
and  the  other  ''Las  Marias'';  both  are  located  in  the  same 
municipal  district  of  Guayanilla;  both  appear  to  be  in  the 
same  place  called  Juncos,  although  it  is  termed  '' Junco"  in 
the  description  of  Vecchini  and  ''Juncos"  in  the  registry, 
and  it  is  possible  that  both  properties  are  in  the  same  ward, 
inasmuch  as  in  one  instrument  it  is  said  to  be  situated  in  the 
ward  of  Jagua-Pasto  while  in  the  registry  it  is  described  as 
being  in  the  ward  "Pasto."    We  may  conclude  that  both 
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properties  are  situated  in  the  same  municipal  district,  in  the 
tame  place,  in  the  same  ward,  and  bear  the  same  name  if  we 
discard  the  slight  difference  between  some  names  and  others. 
It  remains  to  be  seen  now  whether  they  are  the  same  property. 

Certainly  we  find  a  noteworthy  difference  as  regards  the 
class  of  land  contained  in  the  one  and  the  other,  for  while 
the  property  described  in  the  registry  is  shown  clearly  to  be 
u  coffee  plantation,  mostly  in  cultivation,  with  buildings 
thereon,  and  has  been  the  object  of  transactions  involving 
thousands  of  dollars,  the  property  to  which  the  dominion 
title  proceedings  refer  is  thicket  and  pasture  land,  a  feature 
which  plainly  distinguishes  it  from  the  other  property.  Be- 
sides, the  only  boundary  which  may  be  common  to  the  two  is 
the  land  of  Agustin  Emmanuelli  on  the  north  of  the  property 
described  in  the  registry,  and  the  land  of  the  Succession  of 
Emmanuelli  on  the  north  of  the  property  referred  to  in  the 
dominion  title  proceedings,  but  all  the  other  boundaries  are 
different  from  one  another,  not  a  single  one  coinciding  with 
Ihe  other.  Therefore,  while  we  may  conclude  that  both  prop- 
erties are  in  the  same  district,  ward,  and  place,  we  are  unable 
to  conclude,  in  view  of  the  radical  difference  between  the 
boundaries,  that  the  properties  are  one  and  the  same.  It  may 
Avell  be  that  the  property  Vecchini  acquired  from  Antonio 
Sergio  Ferrer  is  the  property  situated  on  the  east  of  that 
j-eferred  to  in  the  third  record,  for  according  to  that  descrip- 
tion the  property  of  Antonio  Sergio  Ferrer  adjoins  the  said 
property  on  that  side  and  because  it  may  be  that  the  prop- 
erty of  Agustin  Emmanuelli,  which  is  the  northern  boundary 
shown  in  the  registry,  might  also  bound  on  the  north  the  land 
conveyed  by  Antonio  Sergio  Ferrer  and  owned  by  the  Suc- 
cession of  Emmanuelli  in  that  place. 

The  apparent  reason  for  the  registrar's  conclusion  as  ex- 
pressed in  his  decision  is  the  note  under  letter  C  which  was 
entered  because  of  the  attachment  levied  by  the  collector  of 
revenue  at  Guayanilla  in  1906  on  property  graphically  de- 
scribed as  follows: 
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Municipality. 


Rl?er 
Andrte  Barbot 


Property  "MARlA" 

Ward  of  Jagua  del  Pasto 

Place  J  uncos. 

G  U AY ANILLA. 

160  cuerda*. 


Plantation  *'Qul> 
chas"  belonging 
to  Messrs.  Ferrer* 


Victorio  Rivera. 

From  this  we  see  that  it  has  some  boundaries  the  same  as 
those  mentioned  in  the  dominion  title  proceedings,  such  as 
the  lands  of  Victorio  Rivera  on  the  south  and  the  river  and 
lands  of  Andres  Barbot  on  the  west,  but  we  cannot  be  guided 
by  that  description,  because  not  only  is  it  given  by  a  third 
person  not  the  one  who  appears  in  the  registry  as  the  owner 
but  also  the  registrar  refused  to  enter  the  notice  of  attach- 
ment as  requested  by  the  collector  on  the  ground  that  the 
property  described  did  not  appear  recorded  in  the  name  of 
Antonio  Sergio  Ferrer  against  whom  the  summary  proceed- 
ings were  instituted,  and  the  only  ground  for  his  refusal  to 
enter  the  notice  in  relation  to  the  property  of  Micheli  Paoli 
was  his  doubt  as  to  whether  the  property  attached  might  be 
a  part  of  that  of  the  said  Paoli. 

In  view  of  the  foregoing,  we  must  conclude  that  with  the 
evidence  before  the  registrar  and  now  before  us,  he  could  not 
conclude,  nor  can  we,  that  in  the  present  case  it  is  sought  to 
record  in  the  name  of  Vecchini  a  property  already  recorded 
in  the  name  of  Micheli  Paoli,  and  therefore  the  decision  ap- 
pealed from  should  be  reversed  and  the  record  entered  of 
property  No.  2  as  requested  by  the  appellant. 

Reversed. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro  and 
Hutchison  concurred. 


^>w.  Vol.  tl^lS 
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ROSARIO  ET  AL.,  PLAINTIFFS,  APPELLANTS  AND  RESPONDENTS,  V, 
RUCABADO  ET  AL.,  DEFENDANTS,  APPELLANTS  AND  RESPOND- 
ENTS. 

Appeal  trom  the  District  Court  of  Guayama  in  an  Action  of 

E;iectment. 

Motion  by  both  parties  to  correct  the  statement  of  the  case. 

No.  1177.— Decided  July  29,  1914. 

Appeal — Statement  of  Case — Amendment — Consent  op  Pabties. — ^When  a 
statement  of  the  case  has  been  approved  by  the  trial  court  and  included  in 
the  transcript  of.  the  record  it  cannot  be  modified  or  amended  in  the  Supreme 
Court  unknown  to  or  without  the  consent  of  the  trial  judge,  even  though 
both  parties  agree  thereto. 

The  facts  are  stated  in  the  opinion. 
Messrs.  A.  Dones  and  Damidn  Monserrat,  Jr.,  for  the 
plaintiffs. 

Messrs.  Muiioz  S  Brown  for  the  defendants. 

decision. 

Whereas,  both  parties  by  mutual  consent  move  this  court 
for  leave  to  correct  the  statement  of  the  case  included  in  the 
transcript  of  the  record  by  substituting  for  one  paragraph 
Another  which  is  quoted  in  the  motion; 

Whereas,  when  once  the  statement  of  the  case  has  been 
approved  by  the  trial  court  and  included  in  the  transcript 
of  the  record  it  cannot  be  modified  or  amended  unknown  to 
or  without  the  consent  of  the  trial  court,  even  though  both 
parties  mutually  agree  thereto; 

Therefore,  in  view  of  the  doctrine  laid  down  in  the  cases 
of  Calaf  et  al.  v.  Calaf,  16  P.  R.  R.,  811 :  The  People  v.  Sierra, 
17  P.  R.  R.,  603 1  Orama  et  al.  v.  Oyanguren,  19  P.  R.  R.,  294, 
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and  Crosas  v.  Gutierrez,  19  P.  E.  E.,  1086,  the  motion  filed 
by  both  parties  on  Jnly  27  last,  is  overruled. 

Motion  overruled. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro,  Al- 
drey  and  Hutchison  concurred. 


Succession  of  Subo,  Plaintiffs  and  Appellants,  v.  Succes- 
sion OF  Prado  et  al.,  Defendants  and  Eespondents. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in 
an  Action  for  a  Decree  for  the  Non-existence  of  a  Mort- 
gage Contract,  etc. 

No.  1022.— Decided  July  29,  1914. 

Pbescmption — ^Action  to  Annxjl  Contract. — ^According  to  section  1267  of  the 
Civil  Code  the  prescription  of  four  years  of  an  actioa  of  nullity  of  contracts 
as  provided  for  in  section  1268  of  the  said  code  is  applicable  only  to  con- 
tracts h9.Tii}g  the  requisites  mentioned  in  section  1228  whenever  they  contain 
any  of  the  defects  which  invalidate  them  according  to  law,  which  requisites 
are  the  consent  of  the  contracting  parties,  a  definite  object  which  is  the 
subject-matter  of  the  contract  and  a  valuable  consideration  stated. 

Demttbbeb. — In  ruling  on  any  kind  of  demurrer  the  facts  must  be  accepted  as 
set  up  in  the  complaint  and  deduced  from  the  allegations,  without  deviating 
from  their  literal  meaning. 

Patkia  Potestas. — Pursuant  to  the  Tariida  Laws  in  force  in  Porto  Bico  in  the 
year  1869  the  mother  had  no  patria  potestas  over  her  minor  children,  the 
same  being  vested  in  the  father  only  according  to  Laws  II  and  III,  Title  XVII, 
Pariida  4. 

Prescwftion — ^Action  to  Annul  Contract — Patria  Potestas. — An  action  to 
annul  a  deed  of  acknowledgment  and  mort/^rage  executed  in  Porto  Sico  on 
November  29,  1879,  wherein  one  of  the  contracting  parties  acts  as  mother 
with  patria  potestas  over  her  minor  children,  does  not  prescribe  within  the 
period  of  four  years  provided  for  by  section  1268  of  the  Revised  Civil  Code. 

Id. — Action  to  Annul  Foreclosure  Proceedings. — Nor  does  an  action  to  annul 
foreclosure  proceedings  on  the  ground  that  the  plaintiffs  were  not  summoned 
prescribe  witbin  four  years  notwithstanding  the  fact  that  the  said  action 
does  not  come  within  the  provisions  of  section  1477  of  the  old  Law  of  Civil 
Procedure. 
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Id. — Ejectment. — The  defendants  having  entered  into  possession  of  the  proper- 
ties in  litigation  in  the  years  1887  and  1688  and  this  being  an  aicion  to 
recover  a  part  ownership  therein,  the  period  of  30  years  prescribed  by  sec- 
tion 1864  of  the  Bevised  Civil  Ck)de  for  th^;  prescription  of  real  actions  has 
not  yet  elapsed. 

Id. — ^Feaud — ^Possession  by  Prescmption. — ^When  fraud  and  bad  faith  of  the 
defendants  in  acquiring  possession  are  alleged  in  the  complaint  the  necessary 
term  for  acquiring  ownership  by  prescription  is  30  years,  which  time  has 
not  yet  elapsed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jucm  Hernandez  Lopez,  Enrique  Rincon,  Rafael 
Lopez  Landron  and  H.  H.  ScovUle  for  the  appellants. 

Messrs.  Alvarez  Nava  S  Dominguez  for  the  respondents. 

Mr.  Chief  Justice  Heenandez  delivered  the  opinion  of 
the  court. 

In  the  month  of  March  of  the  year  1913  the  Succession  of 
Juan  Suro  brought  an  action  in  the  District  Court  of  San 
Juan,  Section  1,  against  the  Successions  of  Encamacion 
Prado,  Alonso  del  Rio,  and  Joaquina  Julia,  praying  that  judg- 
ment be  rendered  decreeing  the  nullity  per  se  or  the  non-exist- 
ence of  a  deed  acknowledging  a  debt  and  creating  a  mortgage 
executed  by  Encarnacion  Prado  in  favor  of  Joaquina  Julia 
on  November  29,  1879,  before  Notary  Demetrio  Jimenez  y 
Moreno,  in  so  far  as  it  may  affect  the  rights  of  the  plaintiff 
succession ;  that  the  decree  of  nullity  prayed  for  be  extended 
to  the  proceedings  for  the  collection  of  said  mortgage  credit 
including  the  adjudication  of  the  mortgaged  property  to  Joa- 
quina Julia,  its  record  in  the  Registry  of  Property  of  Arecibo 
and  the  sale  of  tlie  said  property  by  Joaquina  Julia  to  Alonso 
del  Rio;  that  the  court  order  a  division  of  the  community 
interests  held  in  the  said  property  by  the  Succession  of  Alonso 
del  Rio  with  the  plaintiflF  succession  and  delivery  by  the 
Succession  of  Alonso  del  Rio  to  the  latter  of  the  part  belong- 
ing to  it ;  that  the  defendants  be  adjudged  to  pay  to  the  plain- 
tiffs the  sum  of  $200,000  as  the  estimated  profits  from  its  said 
interest  in  the  common  property,  together  with  the  costs, 
expenses,  and  disbursements,  including  a  fee  of  $5,000  for 
the  professional  services  rendered  by  the  plaintiff's  attorney. 
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The  facts  alleged  in  the  complaint  to  support  the  judg- 
ment prayed  for  are  as  follows : 

First.  Juan  Suro,  plaintiff's  ancestor,  was  married  to  En- 
camacion  Prado  and  died  intestate  about  the  year  1870. 

Second.  During  the  wedlock  of  Juan  Suro  and  Encarna- 
cion  Prado,  Gabriel  and  Joaquin  Suro  were  born  to  them  and 
are  their  sole  and  universal  heirs.  Joaquiij  died  about  the 
year  1911  leaving  his  wife,  Antonia  Monserrat,  and  his  daugh- 
ter, Pilar  Suro  Monserrat,  as  his  instituted  heirs  and  they, 
together  with  Gabriel  Suro,  are  the  plaintiffs  herein. 

Third.  Encamacion  Prado  died  about  the  year  1911,  leav- 
ing as  her  heirs,  in  addition  to  the  plaintiffs,  her  son,  Alfonso 
Prado,  known  as  Alfonso  Suro,  as  known  heir,  and  John  Doe 
and  Bichard  Eoe  as  unknown  heirs.  These  last  two  names 
are  fictitious  and  the  plaintiffs  promise  to  substitute  the  true 
names  therefor  should  they  appear. 

Fourth.  The  Succession  of  Alonso  del  Eio  is  composed  of 
his  widow,  Hortensia  de  Leon;  his  minor  children,  Maria 
and  Juan  del  Eio,  represented  by  their  mother  with  patria 
potestas;  his  adult  children,  Jose,  Josefa  Belen,  and  Maxi- 
mina  del  Eio  Leon,  and  Margarita  and  Eosa  del  Eio  y  Buscal 
and  Angel  de  Angel,  as  heirs  of  Carmen  del  Eio  y  Leon. 

Fifth.  Joaquina  Julia  having  died  and  her  heirs  being 
nnknown,  they  are  designated  by  the  fictitious  names  of  John 
Doe  and  Eichard  Eoe. 

Sixth.  Juan  Suro,  plaintiff's  ancestor,  was  the  o'wner  in 
fee  simple,  with  titles  recorded  in  the  Eegistry  of  Property 
of  Arecibo,  of  two  rural  properties — one  in  the  ward  of  San 
Lorenzo,  municipal  district  of  Morovis,  composed  of  469  cuer- 
das,  and  another  of  600  cuerdas  in  the  ward  of  North  Moro- 
vis, divided  into  two  tracts  of  500  and  100  cuerdas — ^which 
two  properties  of  469  and  600  cuerdas  respectively  are  de- 
scribed in  the  complaint. 

Seventh.  At  the  suggestion  of  Alonso  del  Eio,  on  Novem- 
ber 29,  1879,  Encarnacion  Prado,  wife  of  Juan  Suro  y  Julia, 
falsely  representing  herself  to  be  the  executrix  and  guardian 
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ad  litem  of  Juan  Suro  Julia  (sic)  and  also  as  mother  of  the 
minor  heirs  of  Juan  Suro,  but  without  first  obtaining  judi- 
cial authorization  to  encumber  their  property  by  reason  of 
necessity  and  utility,  appeared  in  her  own  right  and  in  rep- 
resentation of  the  Succession  of  Juan  Suro,  together  with 
Joaquina  Julia,  before  Notary  Demetrio  Jimenez  y  Moreno 
and  acknowledged  her  indebtedness  as  such  representative 
to  Joaquina  Julia  in  the  sum  of  $25,475.84,  made  up  as  fol- 
lows :  $8,675 ,  owing  by  Juan  Suro  to  Borrell,  husband  of 
Joaquina  Julia,  secured  by  mortgage ;  $3,300,  due  from  said 
Suro  to  Borrell  as  surety  and  principal  debtor;  $4,319.09, 
amount  of  an  agricultural  loan  due  from  the  plantation  **  Ma- 
ria'* to  the  firm  of  Barreras  &  Castillo;  $5,133.93  for  accrued 
interest,  and  $4,015.82  for  further  interest.  In  order  to  secure 
the  payment  to  Joaquina  Julia  of  the  said  indebtedness,  En- 
camacion  Prado,  representing  herself  to  be  the  executrix 
and  testamentary  guardian  ad  litem  of  her  deceased  husband, 
Juan  Suro  Julia  (sic),  and  as  mother  with  patria  potesta^ 
ever  her  minor  children,  without  previously  obtaining  judi- 
cial authorization  by  reason  of  necessity  and  utility,  mort- 
gaged the  properties  referred  to  by  the  said  deed  of  Novem- 
ber 29,  1879,  they  being  the  only  properties  proceeding  from 
the  conjugal  partnership  of  Encamacion  Prado  and  Juan  Suro 
Julia. 

Eighth.  About  the  year  1887  or  1888,  Joaquina  Julia  insti- 
tuted foreclosure  proceedings  against  Encamacion  Prado, 
widow  of  Suro,  for  the  recovery  of  the  acknowledged  credit 
of  $25,473.84,  and  with  the  exception  of  certain  parcels  of 
land  alleged  to  have  been  sold  for  the  payment  of  taxes  the 
mortgaged  property  was  adjudicated  to  Joaquina  Julia  with- 
out summoning  the  heirs  of  Juan  Suro  Julia  or  giving  them 
an  opportunity  to  be  heard. 

Ninth.  Alonso  del  Rio,  who  had  been  delegated  by  Joa- 
quina Julia  to  prosecute  the  foreclosure  proceedings,  took 
possession  in  her  name  of  the  two  properties  which  had  been 
adjudicated  to  her. 
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Tenth.  In  1888  the  properties  adjudicated  to  Joaquina 
Julia  were  sold  by  her  to  Alonso  del  Eio,  who  took  posses- 
sion thereof,  and  his  heirs  are  now  in  possession  of  the  same. 

Eleventh.  The  partition  of  the- property  belonging  to  the 
conjugal  partnership  of  Juan  Suro  and  Encamacion  Prado 
was  made  in  the  very  same  year,  1879,  when  the  mortgage 
was  created,  as  was  clearly  shown  in  the  registry  of  prop- 
erty, and  Alonso  del  Rio  knew  it,  but,  nevertheless,  he  pre- 
vailed upon  Encamacion  Prado  by  deceitful  advice  and  machi- 
nations to  execute  the  acknowledgment  of  the  mortgage  credit 
in  favor  of  Joaquina  Julia  with  the  intention  of  purchasing 
later  the  same  properties  for  $6,000,  which  represented  less 
than  one-fourth  of  their  value,  by  resorting  to  fraud  and 
artifice  and  violating  a  contract.  Moreover,  the  acknowl- 
edged credit  was  not  owing  to  Joaquina  Julid,  for  the  acknowl- 
edgment was  made  for  the  sole  purpose  of  protecting  Encar- 
nacion  Prado  against  the  action  of  certain  creditors  whose 
rights  had  been  acknowledged  by  a  contract. 

Twelfth.  The  plaintiffs  have  not  sold  to  Alonso  del  Rio, 
to  his  succession,  or  to  any  person  whatsoever,  the  interest 
belonging  to  them  in  the  said  properties  which  they  inher- 
ited from  Juan  Suro. 

Thirteenth.  The  estimated  profits  from  half  of  the  said 
properties  during  the  25  years  which  they  have  been  unlaw- 
fully in  the  possession  of  Alonso  del  Rio  and  his  succession 
may  fairly  be  stated  at  $200,000,  of  which  sum  the  plaintiffs 
have  been  deprived. 

Fourteenth.  The  steps  taken  by  the  plaintiffs  to  secure 
from  Alonso  del  Rio  and  his  succession  a  partition  of  the 
community  property  in  question  as  ganancial  property  of 
the  conjugal  partnership  of  Juan  Suro  and  Encamacion 
Prado,  half  of  which  belongs  to  the  plaintiffs  by  inheritance 
from  their  father,  Juan  Suro,  have  been  fruitless. 

The  complaint  concludes  with  the  prayer  that  judgment 
be  rendered  containing  the  pronouncements  already  indicated. 
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The  defendants,  Succession  of  Alonso  del  Rio,  demurred 
to  the  complaint  on  the  following  grounds : 

(a)  That  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action; 

(&)  That  it  is  uncertain; 

(c)  Misjoinder  of  causes  of  action; 

(d)  Prescription  of  the  principal  cause  of  action  for  nullity 
of  the  mortgage  credit  under  the  provisions  of  sections  1301 
and  1963  of  the  Spanish  Civil  Code,  which  are  idenfical  to 
sections  1268  and  1864  of  the  Revised  Civil  Code,  and  con- 
sequently the  prescription  of  the  cause  of  action  to  annul 
the  foreclosure  proceedings. 

After  argument  on  the  said  demurrer  the  court  rendered 
judgment  on  August  1,  1913,  dismissing  the  complaint  with 
the  costs  against  the  plaintiffs  on  the  ground  that  the  cause 
of  action  to  annul  the  acknowledgment  of  the  mortgage  credit, 
and  consequently  all  causes  of  action  derived  therefrom,  had 
prescribed,  without  considering  the  other  grounds  of  the  de- 
murrer. From  that  judgment  the  attorney  for  the  plaintiffs 
appealed  to  this  court. 

As  will  be  seen  from  an  examination  of  the  allegations 
and  the  prayer  of  the  complaint,  several  causes  of  action  are 
joined  by  the  plaintiffs,  namely:  1.  The  annulment  of  the 
public  deed  of  acknowledgment  of  debt  and  mortgage  exe- 
cuted by  Encarnacion  Prado  in  favor  of  Joaquina  Julia  on 
November  29,  1879;  2.  The  annulment  of  the  foreclosure 
proceedings  for  the  recovery  of  said  mortgage  credit,  includ- 
ing the  adjudication  to  Joaquina  Julia  of  the  mortgaged  prop- 
erty and  the  sale  thereof  by  said  Joaquina  to  Alonso  del  Eio ; 
3.  The  partition  of  the  interests  held  in  the  said  community 
property  by  the  Succession  of  Alonso  del  Rio  and  the  plain- 
tiff succession  and  the  delivery  to  the  latter  of  the  part  belong- 
ing to  it;  4.  The  payment  by  the  defendants  to  the  plain- 
tiffs of  an  indemnity  for  the  estimated  mesne  profits  from 
the  part  belonging  to  them. 
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The  third  and  fourth  pronouncements  prayed  for  are  sub- 
ordinate to  the  first  two,  for  if  the  latter  are  not  tenable  for 
any  legal  reason,  neither  are  the  former.  There  cannot  be 
a  partition  of  the  community  interests  and  an  indemnity  for 
estimated  mesne  profits  unless  the  nullity  of  the  mortgage 
credit  acknowledged  by  the  deed  of  November  29,  1879,  and 
the  foreclosure  proceedings  prosecuted  for  the  recovery 
thereof  be  decreed,  for  the  partition  of  the  common  interests 
and  the  indemnity  for  the  m^sne  profits  of  which  the  party 
plaintiff  has  been  deprived  are  based  upon  such  annulments. 

We  will  consider,  then,  the  ground  of  prescription  of  the 
demurrer  pleaded  exclusively  in  connection  with  the  first  two 
causes  of  action. 

Prescription  is  alleged  under  sections  1301  and  1963  of 
the  Spanish  Civil  Code,  which  are  similar  to  sections  1268 
and  1864  of  the  Revised  Civil  Code. 

Section  1268  of  the  Revised  Civil  Code  reads  as  follows : 

'*The  action  for  nullity  shall  last  four  years. 

"This  term  shall  commence  to  run: 

**In  cases  of  intimidation  or  violence,  from  the  day  on  which  it 
has  ceased; 

**In  those  of  error  or  deceit  or  falsity  of  consideration,  from  the 
date  of  the  consummation  of  the  contract ; 

"When  the  purpose  of  the  action  is  to  invalidate  contracts  made 
by  a  married  woman,  without  consent  or  competent  authority,  from 
the  date  of  the  dissolution  oE  the  marriage; 

"And  when  it  refers  to  contracts  executed  by  minors  or  incapaci- 
tated persons,  J'rom  the  date  they  were  released  from  guardianship. ' ' 

According  to  section  1267,  the  duration  of  the  action  of 
nullity  referred  to  in  the  section  quoted  applies  only  to  con- 
tracts having  the  requisites  mentioned  in  section  1228  when- 
ever they  contain  any  of  the  defects  which  invalidate  them 
according  to  law,  which  requisites  are  the  consent  of  the  con- 
tracting parties,  a  definite  object  which  is  the  subject-matter 
of  the  contract,  and  a  valuable  consideration  stated. 
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According  to  the  seventh  allegation  of  the  complaint,  En- 
carnacion  Prado  executed  the  deed  of  acknowledgment  of  tho 
mortgage  credit  on  November  29,  1879,  in  her  own  right  and 
in  representation  of  the  Succession  of  Suro  as  mother  of  the 
minor  heirs  of  Suro  with  patria  potestas,  but  it  is  not  alleged 
that  she  represented  them  as  their  guardian  or  curatrix,  for  al- 
though it  is  stated  once  or  twice  in  the  said  allegation  that 
Encamacion  Prado  represented  herself  to  be  the  guardian 
ad  litem  of  her  deceased  husband,  which  we  cannot  under- 
stand inasmuch  as,  according  to  the  first  allegation  of  the 
complaint,  Juan  Suro  died  about  the  year  1870,  it  is  not  pos- 
sible to  construe  such  allegation  in  the  sense  that  Encama- 
cion represented  herself  to  be  the  guardian  ad  litem  of  the 
minor  children  of  Juan  Suro.  In  ruling  on  any  kind  of  de- 
murrer we  must  accept  the  facts  as  they  are  set  out  in  the 
complaint  and  deduced  from  the  allegations  without  deviating 
from  their  literal  meaning.  Therefore,  in  deciding  upon  the 
vitality  or  prescription  of  the  action  for  the  annulment  of  the 
deed  of  November  29,  1879,  we  must  consider  it  as  a  fact 
admitted  by  both  parties  that  Encarnacion  Prado  executed  the 
deed  in  her  own  right  and  as  representative  of  the  minor  chil- 
dren of  Juan  Suro,  not  as  the  guardian  ad  litem,  but  as  their 
mother  with  patria  potestas  over  them.  This  being  the  case 
and  as  according  to  the  Law  of  Partidas  in  force  at  the  date 
of  the  execution  of  the  deed,  the  mother  had  no  patria  potes- 
tas over  her  minor  children,  this  right  pertaining  exclusively 
to  the  father  (Laws  II  and  III,  Title  XVII,  Partida  4),  it  fol- 
lows as  a  logical  consequence  that  the  minor  children  of  Juan 
Suro  were  not  represented  in  the  execution  of  the  said  deed 
nor  took  any  part  therein,  hence  they  did  not  give  their  con- 
sent to  the  contract  themselves  or  through  a  legal  representa- 
tive. Therefore,  there  was  lacking  the  consent  to  the  contract 
which  should  have  been  given  by  the  legal  representative  of 
the  minor  children  of  Suro.  It  appears  that  no  such  repre- 
sentative existed  inasmuch  as  their  mother  could  not  repre- 
sent them  because  she  was  not  their  curatrix  or  guardian 
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and  exercised  no  patria  potestas  over  them,  and  for  want  of 
this  requisite  the  action  to  annul  the  contract  cannot  be  gov- 
erned by  the  provisions  of  section  1268  of  the  Civil  Code 
which,  as  we  have  said  before,  is  applicable  to  contracts  which 
contain  all  the  requisites  mentioned  in  section  1228.  And 
our  holding  on  this  point  is  sustained  by  the  last  clause  of 
section  1268  which  provides  that  when  the  action  refers  to 
contracts  executed  by  minors  or  incapacitated  persons,  the 
period  of  prescription  shall  begin  to  run  from  the  date  they 
were  released  from  guardianship.  It  is  not  shown  here  that 
Encamacion  Prado  had  guardianship  over  them,  but  even  if 
the  foregoing  provision  of  law  were  construed  broadly  in  the 
sense  that  the  period  of  four  years  begins  to  run,  in  the  case 
of  minors  or  incapacitated  persons,  from  the  time  they  were 
released  from  the  patria  potestas,  it  would  follow  that  in 
this  case  said  period  could  not  begin  to  run  from  the  time 
the  minor  children  were  released  from  the  patria  potestas  of 
their  mother,  because  such  patria  potestas  did  not  exist. 

The  fact  that  section  1268  of  the  Civil  Code  fixes  the  date 
on  which  the  period  of  four  years  shall  begin  to  run  when 
consent  is  obtained  by  violence,  intimidation,  error,  deceit, 
or  falsity  of  consideration,  and  when  the  contract  is  made  by 
a  married  woman  without  consent  or  competent  authority  or 
by  minors  or  incapacitated  persons,  and  fails  to  fix  such  date 
for  a  case  of  nullity  like  the  present,  clearly  demonstrates  that 
the  term  of  four  years  provided  in  the  said  section  is  not 
applicable  to  the  present  action  to  annul  a  deed  of  acknowledg- 
ment of  a  mortgage  credit.  Hence  the  said  section  does  not 
govern  the  action  for  nullity  of  the  deed  of  acknowledgment 
of  a  mortgage  credit  made  by  Encarnacion  Prado  in  favor 
of  Joaquina  Suro,  and  therefore  the  lower  court  erred'  in  ap- 
plying the  same. 

Nor  does  the  said  section  govern  the  action  to  annul  the 
foreclosure,  proceedings  to  recover  the  said  mortgage  credit 
based  on  the  fact  that  the  minor  children  of  Juan  Suro  were 
not  heard  in  such  proceedings. 
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We  recognize  that  the  said  action  is  not  the  one  established 
by  article  1477  of  the  old  Law  of  Civil  Procedure  which  pro- 
vides that  judgments  rendered  in  executory  actions  shall  not 
give  rise  to  the  exceptions  of  res  judicata,  the  parties  reserv- 
ing  their  rights  to  institute  an  ordinary  action  upon  the  same 
question,  and  that,  therefore,  the  doctrine  laid  down  by  us 
in  the  case  of  Lamh  S  Co.,  In  Liquidation,  v.  Fantauzzi  Her- 
manos,  In  Liquidation,  17  P.  E.  R.,  291,  is  not  directly  appli- 
cable. 

The  action  referred  to  in  section  1477  of  the  old  Law  of 
Civil  Procedure  was  reserved  to  those  who  had  been  parties 
to  the  executory  action,  but  as  the  plaintiffs  allege  that  they 
were  not  summoned  to  appear  in  tho  proceedings  instituted 
for  the  recovery  of  the  mortgage  credit  acknowledged  by  En- 
carnacion  Prado,  which  is  one  of  the  grounds  on  which  they 
base  their  action  for  the  nullity  of  said  proceedings,  it  fol- 
lows that  whatever  may  be  the  legal  period  for  the  prescrip- 
tion of  that  action,  it  cannot  be  the  four  years  provided  for 
by  section  1268  of  the  Civil  Code,  as  is  shown  by  its  text  and 
borne  out  by  the  reasonings  adduced  to  show  the  inapplica- 
bility of  that  same  section  to  the  action  for  the  annulment 
of  the  deed  of  acknowledgment  executed  by  Encamacion 
Prado  in  favor  of  Joaquina  Julia  on  November  29,  1879. 

Section  1864,  which  has  been  cited  also  by  the  defendants 
in  support  of  their  demurrer  on  the  ground  of  prescription, 
reads  as  follows: 

**Real  actions  with  regard  to  real  property  prescribe  after  thirty 
years.  * 

''This  provision  is  understood  without  prejudice  to  the  prescrip- 
tions relating  to  the  acquisition  of  ownership  or  of  property  rights  by 
prescription." 


Judging  from  the  facts  alleged  in  the  complaint  that  the 
object  of  the  plaintiffs  is  to  recover  an  ownership  interest 
in  the  two  properties  in  controversy  by  means  of  an  action 
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of  ejectment,  it  does  not  appear  that  said  action  has  prescribed 
by  the  lapse  of  the  30  years  fixed  by  the  first  paragraph  of 
the  said  section  quoted,  for,  according  to  the  eighth,  ninth, 
and  tenth  allegations  of  the  complaint,  the  possession  of  Joa- 
quina  Jnlia  and  Alonso  del  Rio  could  not  have  been  acquired 
before  the  year  1887  or  1888,  and  between  then  and  the  month 
of  March,  1913,  when  the  complaint  was  filed,  said  period  of 
time  could  not  have  elapsed. 

Nor  is  the  second  paragraph  of  section  1864  applicable 
on  the  ground  that  the  defendants  acquired  the  exclusive 
ownership  of  the  property  in  question  by  prescription.  It 
is  alleged  that  the  possession  was  acquired  by  fraud  or  bad 
faith,  and  when  the  requisite  of  good  faith  is  lacking,  the 
period  of  prescription  by  which  ownership  may  be  acquired 
is  not  the  ordinary  one  of  10  or  20  years,  but  the  extraordi- 
nary period  of  30  years,  and  this,  as  we  have  shown,  has  not 
elapsed.  Therefore,  the  legal  provisoins  on  which  the  de- 
fendants base  the  alleged  prescription  are  inapplicable  to 
the  case. 

As  the  other  grounds  of  demurrer  were  nqt  considered 
and  ruled  on  by  the  lower  court,  we  prefer  that  they  be  so 
considered  and  decided  by  it  before  they  are  submitted  to 
lis  for  examination  and  decision. 

The  judgment  appealed  from  should  be  reversed  and  the 
case  proceeded  with  in  accordance  with  this  opinion. 

Judgment  reversed  and  the  case  remanded  for 
further  procedure  in  accordance  with  this 
opinion. 

Justices  Wolf,  del  Toro  and  Aldrey  concurred. 
Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
case. 
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Mendez,  Plaintiff  and  Respondent,  v.  Martinez,  Defend- 

ant  and  Appellant. 

Appeal  from  the  District  Court  of  Aguadilla  in  an  Action 

of  Filiation. 

No.  1016.— Decided  July  30,  1914. 

Natural  Children — Action  or  Filiation. — The  registration  of  the  births  of  the 
minor  plaintiffs  as  the  natural  children  of  their  mother  does  not  prevent 
their  bringing  an  action  of  filiation  an  the  natural  children  of  the  defendant's 
ancestor. 

Id. — Action  op  Filiation. — Both  section  399  of  the  Revised  Civil  Code,  which 
WBS  repealed  by  Act  No.  73  of  March  9,  1911,  and  section  194,  as  amended 
in  section  1  of  said  act,  authorize  ah  action  of  filiation  under  certain  restric- 
tions after  the  death  of  the  putative  father;  and  this  being  the  case,  it  is 
obvious  that  the  action  lies  against  the  succession  or  successor  in  interest  of 
the  deceased  father. 

Id. — Action  op  Filiation — Evidence — Complaint. — The  law  does  not  require  it, 
nor  is  it  necessary  to  allege  in  detail  in  the  complaint  the  facts  upon  which 
the  action  is  based,  because  such  details,  if  they  are  necessary,  may  he 
brought  out  in  the  evidence  at  the  trial. 

Id. — Action  op  Filiation. — The  right  of  a  natural  child  to  acknowledgment  is 
governed  by  the  law  in  force  at  the  time  of  his  birth. 

Id. — Action  op  Filiation — ^Evidence. — Proof  of  acknowledgment  must  be  strong 
and  convincing. 

Id. — Action  op  Filiation — Support  op  Mother  and  Children. — ^The  relations 
between  the  putative  father  and  the  mother  of  the  plaintiffs,  the  furnishing 
of  funds  by  the  former  to  the  latter  for  the  support  of  herself  and  her 
children  and  the  fact  that  he  called  the  plaintiffs  his  children  at  times,  are 
not  alone  sufficient  to  prove  their  acknowledgment  as  natural  children  when 
said  facts  can  be  explained  without  admitting  the  paternity  and  may  he 
the  result  of  benevolent  sentiments  and  affection  entertained  for  the  mother 
and  her  children. 

Id. — Action  op  Filiation. — Tn  the  case  at  bar  it  was  held  that  no  authentic 
instrument  executed  by  the  father  expressly  recognizing  the  plaintiffs  as  his 
children  had  been  introduced  at  the  trial,  and  that  it  was  not  proven  that 
the  mother  lived  in  concubinage  with  the  father  during  her  pregnancy  and 
at  the  time  of  the  birth  of  the  children,  or  that  the  children  had  been  in 
possession  of  the  status  of  natural  children,  for  which  there*  must  be  a  con- 
tinuation of  facts  showing  the  plaintiffs  to  have  had  an  imdisturbed  relation 
with  the  putative  father  as  his  natural  children. 

Id. — Action  op  Filiation — Evidence. — ^When  the  case  is  of  children  bom  on  dif- 
ferent dates  whose  right  to  acknowledgment  Is  governed  by  different  laws, 
it  is  necessary  to  show  specifically  by  the  evidence  the  acts  of  acknowledg- 
ment relating  to  each  one  of  them  and  the  dates  on  which  such  acts  were 
performed. 
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Id. — ^Action  of  Filiation — ^Evidence. — One  of  the  witnesses  for  the  plaintiffs 
having  testified  that  the  handwriting  of  the  letters  offered  in  evidence  ap- 
peared to  be  that  of  the  putative  father  although  the  signatures  did  not, 
while  another  witness  testified  that  the  handwriting  and  the  signatures  of 
the  letters  were  those  of  the  putative  father,  who  in  signing  public  docu- 
ments made  another  rubric  and  in  signing  letters  mado  a  flourish,  this  cannot 
be  held  sufficient  to  establish  the  genuineness  of  the  said  letters. 

Id. — ^Action  op  Filiation — Pnoor  of  Paternity. — Taking  into  account  the  spirit 
of  Act  No.  73  of  March  9,  1911,  tending  to  require  more  convincing  proof 
of  the  filiation  than  what  was  formerly  required  by  section  189  of  the  Civil 
Code,  it  must  be  deduced  that  the  proof  of  paternity  required  by  said  act 
must  be  such  as  to  be  equivalent  to  that  shown  by  a  genuine  document  of 
express  acknowledgment,  by  the  continuous  possession  of  the  status  of  nat- 
ural child  and  by  the  concubinage  of  the  mother  with  the  father  during  her 
pregnancy  and  at  the  time  of  the  birth  of  the  child. 

The  facts  are  stated  in  the  opinion. 

The  appellant  filed  a  brief  pro  se. 

Mr,  Juan  B.  Sota  for  the  respondent. 

Mr.  Chief  Justice  Hernandez  delivered  the  opinion  of 
ijhe  court. 

On  November  25,  1912,  Cecilia  Mendez,  as  mother  and 
legal  representative  of  her  minor  children,  Pedro  Angel  and 
Laura  Maria  Mendez,  filed  a  verified  complaint  against  Vic- 
tor P.  Martinez  y  Gonzalez,  as  heir  of  Victor  Martinez  y 
Martinez,  in  the  District  Court  for  the  Judicial  District  of 
Aguadilla,  praying  for  a  judgment  to  the  effect  that  the  said 
minors  are  the  acknowledged  natural  children  of  Victor  Mar- 
tinez y  Martinez  with  the  rights  thereunto  appertaining  ac- 
<Jording  to  the  provisions  of  the  Civil  Code  applicable  to  the 
case,  and  that  the  said  judgment  be  recorded  in  the  civil 
registry  on  the  margin  of  the  records  of  the  births  of  Pedro 
Angel  and  Laura  Maria. 

The  fundamental  allegations  of  the  complaint  are  as 
follows : 

(a)  That  Pedro  Angel  and  Laura  Maria  were  bom  in 
the  town  of  San  Sebastian  on  November  22,  1909,  and  No- 
vember 4,  1911,  respectively,  and  were  registered  in  the  civil 
registry  as  the  natural  children  of  Cecilia  Mendez. 
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(fe)  That  Pedro  Angel  and  Laura  Maria  are  the  issue  of* 
the  amorous  relations  between  the  plaintiff  and  Victor  Mar- 
tinez y  Martinez,  with  whom  she  lived  in  concubinage  under 
the  same  roof  for  several  years. 

(c)  That  at  the  time  of  the  conception  and  birth  of  Pedro 
Angel  and  Laura  Maria,  the  plaintiff  and  Victor  Martinez 
y  Martinez  had  legal  capacity  to  contract  matrimony  without 
any  impediment,  the  plaintiff  being  single  and  Martinez  being 
a  widower. 

(d)  That  the  sexual  relations  between  the  plaintiff  and 
Victor  Martinez  y  Martinez  were  continuous;  that  he  lav- 
ished upon  Pedro  Angel  and  Laura  Maria  his  most  tender 
affection  and  solicitous  care,  treating  thepa  as  his  children 
and  calling  them  so  both  privately  and  publicly;  that  the 
said  minors  have  been  in  the  continuous  possession  of  the 
status  and  right  of  natural  children  of  their  father,  Victor 
Martinez,  by  reason  of  such  direct  acts  of  the  father  as  liv- 
ing in  the  same  home  with  them,  providing  them  and  their 
mother  with  sustenance  during  their  infancy  and  supplying 
them  with  clothing  and  other  necessaries  of  life. 

(e)  That  Victor  Martinez  y  Martinez  died  in  San  Sebas- 
tian on  August  26,  1912,  leaving  as  his  lawful  heir  his  son, 
Victor  P.  Martinez  y  Gonzalez,  the  offspring  of  his  marriage 
with  Segunda  Gonzalez,  who  died  in  Mayagiiez  on  May  4, 
1908. 

The  defendant  demurred  to  the  complaint  on  the  ground 
that  the  facts  alleged  therein  did  not  constitute  a  cause  of 
action,  which  demurrer  was  overruled  by  a  ruling  of  April  9, 
1913,  whereupon  the  defendant  answered  the  complaint  deny- 
ing the  fundamental  allegations  thereof,  except  as  to  the 
death  and  widowhood  of  Victor  Martinez  y  Martinez,  alleg- 
ing besides,  as  new  matter,  other  facts  tending  to  disprove 
the  allegations  in  support  of  the  acknowledgment  prayed  for. 

The  trial  having  been  had  on  June  16,  1913,  the  court 
rendered  judgment,  which  was  entered  on  July  3,  following, 
sustaining  the  complaint  and  decreeing  in  consequence  that 
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the  minors  Pedro  Angel  and  Laura  Maria  are  acknowledged 
natural  children  of  Victor  Martinez  y  Martinez  with  the 
right  to  bear  his  surname  and  to  inherit  from  him  in  the 
proportion  fixed  by  the  Civil  Code  now  in  force,  as  amended 
in  the  part  relating  to  natural  children,  and  with  all  other 
rights  which  the  law  grants  to  acknowledged  natural  chil- 
dren, with  costs  against  the  defendant,  and  that  the  said 
judgment,  when  final,  bo  communicated  to  the  official  in 
icharge  of  the  Civil  Registry  of  the  town  of  San  Sebastian 
for  entry  on  the  margins  of  the  records  of  the  births  of  the 
said  minors.  From  that  judgment  the  defendant  took  the 
present  appeal  to  this  court. 

As  a  first  ground  of  appeal,  the  appellant  alleges  that 
the  lower  court  erred  in  overruling,  by  its  ruling  of  April  9, 
1913,  the  demurrer  that  the  facts  did  not  constitute  a  cause 
of  action. 

The  legal  grounds  on  which  the  said  demurrer  is  based 
are  the  following : 

1.  That  the  bringing  of  the  action  for  acknowledgment 
was  premature  because  the  presumed  natural  father  died  on 
August  26,  1912,  and  the  complaint  was  filed  in  November 
of  the  same  year,  it  resulting  that  the  said  action  was  brought 
before  the  expiration  of  a  year  after  the  death  of  Victor 
Martinez. 

2.  That  Pedro  Angel  and  Laura  Maria,  who  were  born 
on  November  22,  1909,  and  November  4,  1911,  respectively, 
having  been  registered  in  the  Civil  Registry  of  San  Sebas- 
tian as  the  natural  children  of  Cecilia  Mendez,  their  filiation 
leannot  be  changed  to  that  of  Victor  Martinez  y  Martinez, 
for  they  can  have  no  other  civil  status  than  that  stated  in 
the  registry. 

3.  That  only  the  father  or  the  mother,  and  not  the  suc- 
cession of  the  parents,  can  acknowledge  their  children  per- 
sonally, since  this  is  a  purely  personal  act. 

4.  That  the  complaint  fails  to  allege  the  detailed  particu- 
lars of  the  facts  showing  the  filiation,  namely,  the  time  dur- 
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i^g  which  Cecilia  Mendez  and  Victor  Martinez  lived  together 
in  concubinage,  the  duration  of  their  sexual  relations,  and 
whether  the  husband  of  Segunda  Gonzalez  and  father  of  the 
defendant  is  the  dame  person  who  lived  in  concubinage  and 
sustained  sexual  relations  with  Cecilia  Mendez  'for  many 
y^ars,  in  order  that  a  conclusion  may  be  reached  as  to  whether 
the  said  relations  were  adulterous  or  not. 

Although  the  grounds  alleged  in  support  of  the  demurrer 
seem  to  us  to  be  frivolous,  we  will  dispose  of  them  briefly 
itn  the  order  in  which  they  are  presented.  Section  194  of 
our  Civil  Code,  as  amended  by  section  1  of  Act  No.  73  of 
March  9,  1911,  in  providing  that  an  action  for  the  acknowl- 
edgment of  natural  children  can  be  brought  only  during  the 
life  of  the  presumptive  parents  or  one  year  after  their  death, 
except  in  certain  cases,  fixed  the  said  period  of  one  year  for 
bringing  such  action,  but  did  not  make  it  necessary  for  that 
reason  to  await  the  expiration  of  that  year,  and  this  is  par- 
ticularly pertinent  in  the  present  case,  it  being  a  case  of 
minors,  in  which,  according  to  one  of  the  said  exceptions, 
they  may  bring  the  action  before  the  lapse  of  the  first  four 
years  of  their  having  attained  their  majority.  The  record- 
ing of  the  births  of  the  minor  plaintiffs  in  the  civil  registry 
as  Natural  children  of  Cecilia  Mendez  is  no  bar  to  their  bring- 
ing an  action  for  acknowledgment  as  natural  children  of 
Victor  Martinez  in  order  that  when  the  acknowledgment  is 
obtained  that  fact  may  be  entered  also  in  the  registry  in 
the  inanner  provided  for  by  Act  No.  61  of  March  9,  1911, 
relating  to  the  matter.  Both  section  199  of  the  Revised 
Civil  Code,  which  was  repealed  by  Act  No.  73  of  March  9, 
1911,  and  section  194,  as  amended  by  section  1  of  the  said 
Act,  authorize  an  action  for  acknowledgment  under  certain 
restrictions  after  the  death  of  the  presumed  father;  and, 
this  being  the  case,  it  is  obvious  that  the  action  lies  against 
the  heir  or  successor  in  interest  of  the  deceased  father.  It 
is. unnecessary  to  allege  in  detail  in  the  complaint  the  facts 
determining  the  clause  of  action,  nor  does  the  law  so  require, 
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for  these  details,  if  necessary,  can  be  brought  out  in  the 
evidence  at  the  trial.  Ramos  v.  Succession  of  Cabdn,  18 
P.  E.  E.,  515. 

Therefore,  the  lower  court  did  not  err  in  its  ruling  of 
April  9,  1913,  overruling  the  defendant's  demurrer  to  the 
Iflomplaint. 

The  appellant  also  alleges  that  the  lower  court  erred  in 
weighing  the  evidence  relating  to  the  acknowledgment  of 
Pedro  Angel  and  Laura  Maria. 

The  documentary  evidence  of  the  plaintiff  relating  to  said 
acknowledgment  consists  of  twenty-three  letters  written  by 
V.  Martinez  to  Cecilia,  eleven  with  and  twelve  without  dates. 
The  eleven  were  dated  as  follows:  February  8,  1889  (pos- 
sibly 1898) ;  October  19,  November  13,  November  26,  De- 
-cember  16  and  December  22,  1898 ;  December  10,  1900 ;  Jan- 
nary  4  and  November  4,  1901;  June  10,  1903,  and  April  6, 
1907. 

In  the  letter  of  February  8,  1889  (or  1898),  V.  Martinez 
writes  to  Cecilia  acknowledging  the  receipt  of  a  letter  by 
which  he  learns  that  she  and  the  children  are  \vell  and  telling 
her  that  he  is  sending  her  half  a  dozen  pairs  of  stockings 
and  an  order  for  money.     He  concludes  with  loving  regards. 

In  the  letter  of  October  19,  1898,  V.  Martinez  tells  Cecilia 
that  he  was  very  sorry  he  had  to  leave  without  seeing  her; 
that  he  knew  through  Lorenzo  that  she  was  well;  that  he 
hopes  she  will  always  be  zealous  of  her  honor  and  decorum ; 
that  she  should  place  Paco  at  school  with  Ramon  Vazquez; 
that  he  sent  her  $40,  and  that  if  she  wished  to  write  him  she 
should  hand  the  letter  to  Lorenzo.  He  concludes  with  lov- 
ing regards  to  her  and  the  children. 

In  the  letter  of  November  13,  1898,  V.  Martinez  writes 
to  Cecilia  acknowledging  the  receipt  of  a  letter  of  the  25th 
of  the  previous  month  and  tells  her  that  he  knew  through 
Lorenzo  that  she  was  out  of  danger ;  that  he  always  did  what 
he  could  to  aid  her;  that  he  had  instructed  her  godfather 
to  hand  her  a  dollar  daily;  that  he  sent  her  $40  by  an  em- 
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ployee  of  Laumaga,  and  that  she  should  educate  the  children. 
He  concludes  with  an  embrace  and  loving  regards. 

In  his  letter  of  November  26,  1898,  V.  Martinez  writes 
to  Cecilia  acknowledging  the  receipt  of  a  letter  dated  the 
15th  of  the  said  month  and  says  that  he  had  learned  from 
Carolina  and  the  godfather  that  the  baby  had  been  sick. 
That  Tuesday  was  her  birthday  and  although  he  could  not 
see  her  he  remembered  her  and  had  bought  her  a  present 
and  that  what  he  sent  her  was  for  the  purchase  of  such 
things  as  she  might  need.  That  he  did  not  want  her  to 
endure  hardships;  that  she  should  send  Paquito  and  Maria 
to  school;  that  he  would  soon  visit  her  and  that  while  he 
lived  he  would  take  care  of  her.  He  concludes  with  love  to 
the  children  and  an  embrace  for  her. 

In  his  letter  of  December  16,  1898,  V,  Martinez  writes 
to  Cecilia  that  he  has  not  received  a  letter  for  some  days, 
and  that  only  through  Lorenzo  and  Lupe  had  he  heard  of 
her  and  learned  that  the  children  had  whooping-cough.  He 
tells  her  of  the  purchase  of  a  wrap  and  of  the  sending  of 
dresses  for  her  and  the  children.  He  hopes  that  Paquito 
has  not  failed  to  attend  school  so  as  to  fit  himself  for  taking 
oare  of  her  interests  in  the  future.  He  concludes  with  pro- 
testations of  affection. 

In  his  letter  of  December  22,  1898,  V.  Martinez  writes 
to  Cecilia  that  he  has  learned  of  the  serious  illness  of  the 
little  girl  and  prays  God  that  his  fears  may  not  be  realized; 
lihat  he  feels  for  her  sufferings;  that  she  should  do  every- 
thing possible  to  cure  the  child ;  that  Caiicio  will  visit  her  as 
often  as  may  be  necessary;  that  if  she  needs  anything  to 
advise  him,  and  that  he  hopes  to  hear  how  the  child  is  get- 
ting on.    He  concludes  with  regards  and  embraces. 

In  his  letter  of  December  10,  1900,  he  informs  her  that 
he  has  sent  two  bank  notes  of  $5  each  and  tells  her  she  may 
offer  900  provincial,  dollars  for  Basilio's  land,  payable  in 
three  instalments.  He  concludes  with  remembrances  for  all 
and  protestations  of  love. 
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In  his  letter  of  January  4,  1901,  V.  Martinez  advises  Ce- 
xjilia  about  the  management  of  properties  and  sends  felici- 
tations. 

In  his  letter  of  November  4,  1901,  V.  Martinez  writes 
Cecilia  acknowledging  the  receipt  of  another  letter  and  tells 
her  that  he  has  not  seen  Jose  Cabrero  for  the  purpose  of 
sekiding  a  hat  and  shoes.  He  encloses  two  bank  notes,  one 
for  $10  and  the  other  for  $5,  and  concludes  with  remem- 
brances for  all  and  protestations  of  affection. 

In  his  letter  of  June  10, 1903,  V.  Martinez  informs  Cecilia 
that  he  will  breakfast  with  her  on  the  f olloDdng  day  and  that 
he  has  sent  her  a  small  box.  He  concludes  with  protesta- 
tions of  love. 

In  the  letter  of  April  6,  1907,  which  is  unaddressed  and 
written  by  one  Pascasio  Martinez  to  his  beloved  parents,  V. 
Martinez  writes  some  lines  to  Cecilia  on  the  back  stating 
that  on  his  arrival  at  the  town  he  .met  another  godfather, 
adding  that  he  was  informed  in  a  letter  which  he  had  re- 
ceived that  the  child  was  very  happy.  He  concludes  with 
expressions  of  love. 

We  will  refrain  from  quoting  the  contents  of  the  undated 
letters  tending  to  show  that  Victor  Martinez  maintained 
sexual  relations  with  Cecilia  and  that  Martinez  protected 
Cecilia  and  her  children  and  interested  himself  in  their 
health  and  education.  In  none  of  those  letters  are  the  chil- 
dren Pedro  Angel  and  Laura  Maria  mentioned. 

The  oral  evidence  of  the  plaintiff  as  to  the  acknowledg- 
ment under  consideration  consists  of  the  testimony  of  sev- 
eral witnesses  who  testified  on  June  16,  1913,  a  synopsis  of 
which  testimony  is  as  follows: 

Witness  Pedro  Rios  Pena  at  first  testified  that  from  his 
place,  which  is  about  eight  meters  distant,  he  sometimes  saw 
Victor  Martinez  enter  the  house  of  Cecilia  Mendez,  but  after- 
wards he  said  and  repeated  that  he  never  saw  Victor  Mar- 
tinez inside  the  house  of  Cecilia  Mendez,  although  he  used 
to  see  him  alight  from  the  carriage  and  stop  in  front  of  the 
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house  going  towards  the  entrance.  About  two  years  ago 
Victor  Martinez  used  to  go  to  his  place,  although  not  often, 
to  buy  candy  for  Cecilia  Mendez  and  her  children,  he  instruct- 
ing the  witness  at  times  to  send  it  to  Cecilia  Mendez  and 
the  children  calling  for  it  at  other  times.  Sometimes  the 
children,  sometimes  the  servant,  and  at  other  times  a  boy, 
took  the  candy  to  Cecilia  Mendez.  Victor  Martinez  carried 
an  account  with  the  witness  for  candies,  boxes  of  crackers, 
etc.,  paying  for  them  the  following  day  when  he  did  not  pay 
cash.  He  knows  only  that  Martinez  used  to  go  to  the  house 
of  Cecilia  Mendez  and  carry  candies  which  he  had  bought 
at  the  witness's  store  and  that  he  used  to  send  them  also, 
which  he  knows  because  the  servant  used  to  take  along  the 
child  Pedro  Angel,  and  he  knows  that  this  was  his  name 
because  the  servant  used  to  call  him  so.  He  is  ignorant  of 
the  kind  of  relations  that  existed  between  Victor  Martinez 
and  Cecilia  Mendez  and  her  children.  Victor  Martinez  did 
not  tell  him  that  he  had  children  called  Pedro  Angel  and 
Laura  Maria  or  that  he  had  a  concubine. 

Geronimo  Mendez  Jimenez  testified  that  he  frequently 
saw  Victor  Martinez  in  the  house  of  Cecilia  Mendez,  whom 
he  treated  as  his  own  wife  and  that  the  last  time  he  saw  him 
in  Cecilia's  house  was  about  two  years  ago.  That  once, 
about  four  years  ago,  at  the  request  of  Victor  Martinez,  he 
took  her  a  five-dollar  bank  note.  On  several  occasions  he 
saw  Victor  Martinez  arrive  at  the  house  of  Cecilia  Mendez, 
but  only  once  saw  him  inside,  which  was  in  the  year  1910, 
when  Victor  and  Cecilia  were  each  sitting  on  a  rocking-chair, 
Victor  having  the  child  Pedro  Angel  on  his  lap.  He  knows 
only  that  Victor  Martinez  used  to  call  at  the  house  of  Cecilia 
Mendez,  but  does  not  know  for  what  purpose.  Victor  Mar- 
tinez and  Cecilia  Mendez  did  not  live  together  in  the  same 
house. 

Joaquin  Cardona  testified  that  he  was  a  carpenter  whom 
Victor  Martinez  used  to  employ  to  work  at  his  house,  and 
as  the  witness  lived  in  a  house  adjoining  that  of  Cecilia,  he 


JoIySO,  1914.]  MiNDBZ  v.  MastInsz.  24.7 

often  saw  Martinez  in  her  house.  Martinez  frequently  sei^t 
for  him  to  do  some  work  at  the  said  house  and  then  he  would 
sit  on  one  rocking-chair  and  Victor  Martinez  on  another  with 
Pedro  Angel,  whom  he  caressed  and  called  **my  little  boy/' 
Martinez  frequently  used  to  stay  in  the  house  of  Cecilia  Meil- 
dez  Sometimes  he  arrived  on  Friday  and  left  on  Sunday. 
Martinez  treated  Cecilia  as  his  own  wife,  for  he  used  to  say, 
**Bring  the  little  boy  for  me  to  see."  This  was  three  years 
ago,  and,  moreover,  he  used  to  send  money  for  her  and  her 
children.  During  the  last  year  and  a  half  he  has  seen  noth- 
ing between  Cecilia  Mendez  and  Victor  Martinez.  When  Ce- 
cilia Mendez  lived  in  Manuel  Joaquin  Cabrero  Street  the 
witness  also  resided  in  the  same  street,  their  houses  being 
separated  by  an  alley  two  yards  wide,  and  later  Cecilia  went 
to  live  in  a  house  on  Miraflores  Street  which  Victor  Martinez 
bought  for  her.  She  sold  this  house  and  went  to  Calabazis, 
and  since  that  time  the  witness  neither  saw  nor  learned  any- 
thing about  Martinez  and  Cecilia.  When  Martinez  paid  him 
for  his  work  he  used  to  give  him  money  and-  tell  him  to  take 
what  was  due  and  give  what  was  left  to  Cecilia  for  her  chil- 
dren, Pedro  Angel  and  Laura  Maria,  who  were  Victor  Mar- 
tinez's children.  He  knows  they  are  Victor  Martinez's  chil- 
dren because  he  believes  that  when  a  man  keeps  an  honest 
woman  like  Cecilia,  whose  home  Martinez  used  to  visit  fre- 
quently, breakfasting  and  remaining  in  the*  same  house,  that 
fact  would  show  apparently  that  she  and  her  children  bore 
some  relation  to  him.  Victor  Martinez  and  Cecilia  Mendez 
did  not  live  under  the  same  roof  during  the  years  1908  to 
1912.  While  the  witness  was  working  oni  the  house  of  Ce- 
cilia  Mendez,  Victor  Martinez  used  to  visit  it  and  he  noticed 
that  he  used  to  call  the  children  Pedro  Angel  and  Laura 
Maria  and  kiss  and  caress  them.  Martinez;  told  him  thai 
they  were  his  children.  Martinez  did  not  tell  him  that  Pedro 
Angel  was  his  child,  but  said  so  to  the  boy,  whom  he  called 
'*my  son."  That  everything  the  witness  had  testified  to 
occurred  about  three  years  ago,  but  he  is  unable  to  state 


248  M^Nosz  V.  MA&TfNBZ.  [VoL  21,  p.  R  R. 

precisely  the  day,  the  week,  or  the  month.  Besides  Pedro 
Angel  and  Laura  Maria,  Cecilia  Mendez  has  two  children 
named  Paco  and  LluUo  and  some  others.  He  knows  that 
Pedro  Angel  and  Laura  Maria  are  the  children  of  Cecilia 
Mendez,  but  does  not  know  that  they  are  the  children  of 
Victor  Martinez. 

Juan  Rodriguez  Bamos  testified  that  he  saw  Victor  Mar- 
tinez on  many  occasions  at  the  house  of  Cecilia  Mendez. 
When  Martinez  arrived  he  used  to  get  out  of  the  carriage, 
go  to  the  parlor,  sit  down  on  the  rocking-chair,  immedi- 
ately inquire  for  the  children,  take  Pedro  Angel  on  his  lap, 
pass  his  hand  over  the  child's  head  and  face,  and  pass 
him  over  to  Cecilia.  On  arrival  he  would  say,  '*  Cecilia, 
where  are  the  children?  Is  Pedro  Angel  wellf  While  he 
had  the  children  on  his  lap  he  would  say,  **My  child,  my 
child.''  He  never  heard  Victor  Martinez  bless  them.  Mar- 
tinez furnished  means  to  Cecilia  to  support  herself  and  her 
children.  Several  times  when  Martinez  met  the  witness  he 
referred  to  Pedro  Angel  and  Laura  Maria  and  said,  *'And 
how  are  the  children  getting  on!"  He  saw  Victor  Mar- 
tinez caress  the.  children  only  ontje,  which  was  about  three 
years  ago,  more  or  less.  The  child  which  he  saw  Martinez 
caress  was  the  little  boy  whom  Cecilia  brought  him. 

Sixta  Torres  testified  that  she  attended  Cecilia  Mendez 
at  the  birth  of  the  children  Pedro  Angel  and  Laura  Maria, 
at  the  request  of  Victor  Martinez  who  paid  her  $6  on  each 
occasion.  Martinez  loved  those  children  as  his  own.  When 
he  used  to  see  the  little  girl  he  would  give  her  his  blessing, 
saying,  *'My  little  daughter,  may  God  bless  and  be  with 
you,"  and  he  did  the  same  as  to  Pedro  Angel.  Martinez 
was  in  the  habit  of  going  to  Cecilia's  house  on  Sundays  and 
leaving  on  Monday  or  Tuesday.  On  other  occasions  he  would 
arrive  on  Thursday  and  leave  on  Monday.  He  used  to  go 
into  the  house  as  though  he  were  the  owner,  slept  iYi  a  room 
and  took  his  meals  there.  Shortly  after  Cecilia  had  given 
birth  she  slept  in  one  room  and  they  placed  a  bed  in  another 


July  30, 1914.]  M^NDSZ  V.  MAKTfNEZ.  249 

room  for  Victor  Martinez,  and  when  she  was  well  both  of 
them  slept  in  his  room,  the  baby  in  the  cradle  and  the  witness 
in  a  room  near  the  child.  Cecilia  gave  birth  to  Pedro  Angel 
three  or  four  years  ago  and  to  Laura  Maria  about  two  years 
ago.  Victor  Martinez  furnished  the  necessaries  for  the  sup- 
port of  Cecilia  and  her  children.  She  heard  Victor  Martinez 
call  them  his  children  some  hundred  thousand  times  in  the 
following  manner:  He  would  catch  up  Pedro  Angel,  kiss 
him,  stroke  his  head,  and  say  to  Cecilia,  **Take  great  care 
of  this  chUd,  for,  if  God  will,  we  will  educate  him.''  He 
acted  in  the  same  way  towards  Laura  Maria.  She  does  not 
remember  having  told  any  person  that  Victor  Martinez  did 
not  call  upon  her  to  assist  at  the  births.  She  cannot  recall 
having  said  that  owing  to  the  eccentric  character  of  Victor 
Martinez  he  had  not  caressed  the  children.  She  does  not 
remember  having  said  that  Cecilia  Mendez  paid  for  her  ser- 
vices at  the  birth  of  the  children,  nor  can  she  recall  having 
stated  that  she  did  not  know  who  was  the  father  of  those 
children,  although  she  stated  that  the  only  person  whom  she 
talked  to  about  the  matter  was  Bautista  Medina. 

Irene  Hernandez  testified  that  she  was  employed  in  the 
house  of  Cecilia  Mendez  and  paid  by  Victor  Martinez.  Mar- 
tinez used  to  visit  the  house  as  the  owner,  take  the  children 
on  his  lap,  caress  them,  treat  them  as  his  children,  and  bless 
them,  after  which  he  seated  himself  on  a  rocking-chair  or 
vent  to  the  bed  of  Cecilia  Mendez  and  lay  down.  Martinez 
treated  Pedro  Angel  and  Laura  Maria  as  his  children.  Vic- 
tor Martinez  told  her  that  Ihey  were  his  children.  She  does 
not  remember  the  date,  but  it  would  be  about  three  or  four 
years  as  to  Pedro  Angel,  and  Victor  Martinez  said  nothing  as 
to  Laura  Maria.  Martinez  furnished  money  for  the  support 
of  the  children  Pedro  Angel  and  Laura  Maria. 

Bamon  Novoa  Martinez  testified  that  about  two  years  ago 
Victor  Martinez  had  twice  furnished  money  to  Cecilia  to  pro- 
vide for  her  and  her  children's  needs.  He  never  made  any 
statements  regarding  the  children  Pedro  Angel  and  Laura 
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Maria  except  those  which  fathers  make  regarding  their  chil- 
dren. He  saw  Martinez  go  into  the  house  of  Cecilia  Mendez 
only  twice.  He  never  saw  Cecilia  Mendez  and  Victor  Mar- 
tinez on  the  street  with  the  children. 

Gerardo  Perez  testified  that  on  December  6,  1910,  Victor 
Martinez  bought  a  washstand,  a  mirror,  and  four  sheets  at 
his  store  for  Cecilia  Mendez,  instructed  him  to  send  the  same 
to  the  house  of  Cecilia  Mendez  and  paid  the  amount  of  the 
purchase.  He  does  not  remember  any  other  occasion  on  which 
Victor  Martinez  bought  anything  for  Cecilia  Mendez  and  does 
not  know  the  nature  of  the  relations  existing  between  them. 

Cecilia  Mendez  testified  that  she  maintained  relations  with 
Victor  Martinez  for  a  period  of  four  or  five  years  and  that 
Martinez  visited  her  three  or  four  times  nearly  every  week. 
She  lived  in  marital  relations  with  Martnez  and  as  a  result 
bore  the  children  named  Pedro  Angel  and  Laura  Maria.  Mar- 
tinez furnished  everything  necessary  for  her  support.  The 
little  boy  knew  Martinez  when  he  arrived  at  the  house  and 
used  to  say,  ** Mamma,  there  is  papa,"  and  Martinez  blessed 
and  caressed  him.  Sixta  Torres  attended  her  at  the  births 
of  her  children.  Martinez  used  to  give  her  $8  every  eight 
days,  which  she  received  through  Pedro  Rios.  She  does  not 
know  how  to  read  or  write,  but  often  used  to  receive  letters 
jfrom  Victor  Martinez  and  other  persons  read  them  to  her 
and  wrote  her  replies. 

The  oral  evidence  for  the  defendant  is  as  follows : 
Jose  Diepa  Perez  testified  that  he  has  done,  clerical  work 
for  Victor  Martinez  and  his  son,  the  defendant,  on  many 
occasions,  and  was  with  them  for  a:  period  of  four  or  five 
years,  having  lived  in  the  ward  of  Hato  Arriba  with  them  for 
some  time.  That  he  never  saw  there  the  woman  called  Ce- 
cilia Mendez  pr  the  children  Pedro  Angel  and  Laura  Maria. 
He  never  knew  that  Victor  Martinez  had  any  concubine  and, 
oonsidering  his  character,  he  does  not  think  it  possible  that 
he  maintained  illicit  relations  with  any  woman.  He  does  not 
know  that  A^ictor  Martinez  sent  sums  of  money  to  his  sup- 
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posed  children  referred  to.  Martinez  was  a  man  of  a  retir- 
ing and  very  serious  character  and  he  never  observed  him  to 
be  communicative  with  anyone,  for  he  rarely  spoke.  The 
witness  examined  and  filed  the  correspondence  of  Victor  Mar- 
tfnez  without  finding  any  letter  from  Cecilia  Mendez  and  he 
never  wrote  a  Ifetter  to  Cecilia  Mendez  to  be  signed  by  Victor 
Martinez. 

Emiliano  Beauchamps  testified  that  from  1908  to  1912  he 
lived  in  San  Sebastian,  ward  of  Hato  Arriba,  as  overseer  for 
Victor  Martinez  and  in  the  jjame  room  with  him.  During  that 
time  he  saw  no  one  named  Cecilia  Mendez  enter  or  live  in  the 
house.  Victor  Martinez  was  a  man  of  very  serious  character 
and  the  witness  never  saw  any  woman  cross  the  threshold 
of  his  house,  not  even  the  cook.  He  never  saw  the  children 
Pedro  Angel  and  Laura  Maria  there.  Victor  Martinez  did 
not  send  money  to  Cecilia  Mendez  by  the  witness  and  never 
told  him  during  the  conversations  they  had  at  night  that  he 
had  any  illegitimate  children.  He  knew  of  no  concubine  of 
his  and  did  not  believe  that  he  would  be  capable  of  keeping 
one.  There  is  no  account  in  the  books  of  the  plantation  with 
Joaquin  Cardona,  and  he  received  no  instructions  as  pay- 
master of  the  plantation  to  pay  any  money  to  Cecilia  Mendez 
or  to  Joaquin  Cardona. 

Juan  Bautista  Medina  testified  that  he  lived  in  San  Se- 
bastian from  1908  to  1912  and  knew  Victor  Martinez  and 
Cecilia  Mendez  and  also  her  children  Pedro  Angel  and  Laura 
Maria.  He  knew  of  no  amorous  relations  maintained  by 
Victor  Martinez  either  while  married  or  while  a  widower, 
and  his  serious  character  was  contrary  to  such  indulgence. 
Among  the  different  commissions  entrusted  to  him  by  Victor 
Martinez,  none  related  to  Cecilia  Mendez  or  to  her  children. 
About  June  1,  1913,  Sixta  Torres  told  him  in  a  conversation 
that  although  she  had  attended  Cecilia  Mendez  when  she  gave 
birth  to  Pedro  Angel  and  Laura  Maria,  Cecilia  had  sent  for 
her  and  she  did  not  know  that  Victor  Martinez  was  the  father 
of  those  children,  for  if  she  had  known  it  she  would  have  en- 
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tered  the  same  in  the  civil  registry.  These  statements  were 
made  spontaneously  by  Sixta  Torres  in  answer  to  questions 
which  the  witness  asked  her. 

Considering  the  weight  of  the  foregoing  evidence  in  the 
Kght  of  the  law  and  jurisprudence  applicable  to  the  case,  let 
us  see  now  whether  the  acknowledgment  of  Pedro  Angel  and 
Laura  Maria  as  the  natural  children  of  Victor  Martinez,  de- 
fendant's ancestor,  has  been  proved  sufficiently. 

The  civil  registry  certificiates  introduced  at  the  trial  show 
ttiat  Pedro  Angel  was  bom  on  November  22,  1909,  and  Laura 
Maria  on  November  4,  1911.  The  right  of  Pedro  Angel  to 
acknowledgment  should  be  governed  by  section  189  of  the 
Revised  Civil  Code,  while  the  same  right  of  the  child  Laura 
Maria  should  be  governed  by  section  ]  93,  as  amended  by  sec- 
tion 1  of  Act  No.  73  of  March  9,  1911. 

Section  189  of  the  Revised  Civil  Code  reads  as  follows : 

m 

''Section  189. — ^A  father  is  obliged  to  recognize  his  illegitimate 
child  in  the  following  cases-. 

''1.  Where  there  be  an  authentic  statement  in  writing  made  by 
him  expressly  recognizing  its  paternity. 

*'2.  When  publicly  or  privately  he  has  shown  that  it  is  his  child, 
or  has  called  it  as  such  in  conversation,  or  looks  after  its  education 
and  maintenance. 

"3.  When  the  mother  was  known  to  have  lived  in  concubinage 
with  the  father  during  the  (her)  pregnancy  or  (at  the  time  of  the) 
birth  of  the  child,  or  when  the  child  was  born  while  his  parents  were 
engaged  to  be  married  (sustaining  sexual  relations)." 

The  section  above  transcribed  was  in  force  until  the  ap- 
proval of  Act  No.  73  of  March  9,  1911,  section  1  of  which 
amended  section  193  of  the  code  to  read,  in  its  pertinent  part, 
as  follows : 

''Section  193.—    •    •    • 

"The  father  is  obliged  to  recognize  the  natural  child: 
"1.  When  there  exists  an  indubitable  statement  in  writing  of 
the  father  wherein  he  expressly  acknowledges  his  paternity. 
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"2.  Where  the  child  has  uninterruptedly  enjoyed  the  condition 
as  of  a  natural  child  of  the  defendant  father  justified  by  acts  of  the 
same  father  or  of  his  family. 

*'3.  When  the  mother  was  known  to  have  lived  in  concubinage 
with  the  father,  both  during  her  pregnancy  and  at  the  time  of  the 
birth  of  the  child. 

"4.  When  the  child  may  present  any  authentic  evidence  of  his 
paternity." 


The  proof  of  filiation  must  be  strong  and  convincing. 
Negueruela  et  cU.  v.  Samohano  et  al.,  16  P.  R.  R.,  658. 

In  the  present  case  the  evidence  of  the  plaintiff  is  far  from 
being  strong  and  convincing. 

There  was  not  offered  in  evidence  at  the  trial  any  au- 
thentic statement  in  writing  of  Victor  Martinez  expressly 
acknowledging  Pedro  Angel  and  Laura  Maria  as  his  children. 
Nor  is  there  any  evidence  that  Cecilia  Mendez  lived  in  con- 
cubinage with  Martinez  dming  her  pregnancy  and  at  the  time 
of  the  birth  of  the  said  children  or  that  they  have  been  in 
possession  of  the  status  of  natural  children  of  Victor  Mar- 
tinez, for  the  evidence  does  not  bring  out  a  continuation  of 
acts  which  would  show  the  said  children  as  in  the  uninter- 
rupted relation  of  natural  children  of  Martinez.  The  testi- 
mony of  the  witnesses  is  vague  and  uncertain  on  this  point. 

Even  if  it  should  be  admitted  on  the  strength  of  the  testi- 
mony of  some  of  the  witnesses  that  Victor  Martinez  sus- 
tained.  sexual  relations  with  Cecilia  Mendez  and  furnished 
her  means  for  her  own  support  and  for  that  of  her  children, 
Pedro  Angel  and  Laura  Maria,  and  caressed  them  and  some- 
times called  them  his  children,  particularly  Pedro  Angel,  that 
alone  would  not  lead  us  to  the  conclusion  that  Pedro  Angel 
and  Laura  Maria  were  the  natural  children  of  Victor  Mar- 
tinez and  were  considered  by  him  as  such.  The  conduct  of 
Victor  Martinez  towards  Cecilia  Mendez  and  her  children 
may  be  explained  without  necessarily  admitting  his  paternity, 
and  may  have  been  the  result  of  ais  feelings  of  benevolence 
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and  affection  for  Cecilia  and  her  family,  especially  when 
we  take  into  account  the  contents  of  some  of  the  letters  which 
Iftie  plaintiff  offered  in  evidence  wliich  show  that  long  prior 
to  the  birth  of  Pedro  Angel  and  Laura  Maria,  Martinez  dis- 
played an  inierest  in  the  other  children  of  Cecilia  and  was 
solicitous  for  their  health  and  education,  and  besides  helping 
her,  promised  to  take  care  of  her  while  he  lived.  Some  of 
Uhe  witnesses  contradicted  themselves  on  the  witness  stand. 
Others  were  not  asked  to  explain  their  statements  so  as  to 
establish  their  credibility,  as  in  the  case  of  Sixta  Torres  when 
she  testified  that  Victor  Martinez  called  Pedro  Angel  and 
Laura  Maria  his  children  a  hundred  thousand  times;  and 
what  is  still  more  important,  this  being  a  case  of  two  chil- 
dren claiming  acknowledgment  of  their  filiation,  which  ac- 
knoAvledgment  is  governed  by  different  laws,  the  acts  of 
acknowledgment  in  each  case  and  the  dates  on  which  they 
were  performed  have  not  been  cleai'ly  determined. 

The  genuineness  of  the  twenty.-three  letters  introduced 
in  evidence  by  the  plaintiff  as  prooof  of  the  illicit  relations 
between  Victor  Martinez  and  Cecilia  Mendez  cannot  be  ad- 
mitted, for  these  letters  were  shown*  to  plaintiff's  witness, 
Eamon  F.  Martinez,  for  identification  after  he  had  testified 
Dhat  he  knew  the  handwriting  and  signature  of  Martinez,  ant 
he  stated  that  the  handwriting  resembled  that  of  Martinez, 
but  that  the  signature  did  not.  Another  witness  for  the  plain- 
tiff, Aureo  Aatonio  Sanchez,  after  testifying  that  he  was  the 
filing  clerk  of  Notary  Carlos  Franco  Soto  and  that  there  were 
many  documents  in  the  archives  executed  by  Victor  Martinez 
y  Martinez  which  he  had  seen  and  therefore  knew  his  hand- 
writing, stated  that  the  handwriting  and  the  signatures  of 
the  letters  were  those  of  Victor  Martinez,  who  was  accus- 
tomed to  add  a  flourish  in  signing  public  instruments  and  a 
stroke  in  signing  letterb.  No  documents  containing  the  un- 
questioned handwriting  and  signature  of  Victor  Martinez 
were  presented  to  the  court  for  the  purpose  of  comparing 
the  same  w^ith  the  letters  in  question  and  establishing  through 
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the  testimony  of  competent  witnesses  the  identity  or  simi- 
larity of  the  handwriting  and  signature  of  Martinez  in  the 
said  letters,  therefore  their  authenticity  was  not  proved  satis- 
factorily. 

But  the  fact  is  that  supposing,  while  not  admitting,  the 
authenticity  of  the  letters  in  question,  they  would  show  that 
Martinez  maintained  relations  with  Cecilia  Mendez  from  Feb- 
ruary 8,  1898,  the  date  of  the  first  letter,  to  April  6,  1907, 
the  date  of  the  last  letter,  or  for  a  period  of  nine  years.  And 
if  it  is  concluded  that  the  letters  without  date  were  written 
subsequently  to  the  year  1907,  or  during  the  period  of  the 
conception  and  birth  of  Pedro  Angel  and  Laura  Maria,  then 
the  relations  sustained  by  Martinez  with  Cecilia  by  means 
of  written  correspondence  would  cover  a  much  longer  period 
than  that. 

The  foregoing,  under  the  hypothesis  of  the  authenticity 
of  the  letters,  is  in  open  conflict  with  the  sworn  testimony 
of  Cecilia  Mendez  to  the  effect  that  she  maintained  relations 
with  Martinez  for  a  period  of  four  or  five  years.  Nor  has 
she  seen  fit  to  prove  that  the  undated  letters  refer  to  the 
period  during  which  the  children  Pedro  Angel  and  Laura 
Maria  were  conceived  or  born,  or  to  introduce  any  witness 
or  witnesses  through  whose  agency  she  received  the  letters 
or  the  person  who,  she  alleges,  read  them  to  her. 

Furthermore,  Cecilia  Mendez  testified  that  Martinez  fur- 
nished her  $8  every  eight  days,  whicli  she  received  through 
Pedro  Rios,  and  although  she  introduced  Pedro  Rios  as  a 
witness  she  did  not  attempt  to  corroborate  her  testimony  on 
this  point  by  interrogating  Rios  thereon.  Rios  testified,  con- 
tradicting the  statements  of  Cecilia  to  a  certain  extent,  that 
Martinez  used  to  buy  confections  for  her  and  her  children 
and  carried  an  account  with  the  witness  for  the  same,  buying 
them  on  one  day  and  paying  for  them  on  the  next  or  else 
paying  cash,  and  made  no  reference  to  an  account  for  the  $8 
which  Cecilia  used  to  receive  thro;igh  him  every  eight  days. 
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The  veracity  of  witness  Sixta  Torres  was  attacked  by  de- 
fendant's witness  Juan  Bantista  Medina,  to  whom  she  had 
made  statements  previously  contrary  to  those  she  made  at 
i(he  trial,  which  statements  Sixta  did  not  deny  categorically, 
for  she  only  said  that  she  did  not  remember  them  although 
she  admitted  that  she  had  talked  with  Medina. 

As  already  stated,  the  right  of  Pedro  Angel  is  governed 
by  section  189  of  the  Revised  Civil  Code,  which  was  in  force 
at  the  time  of  his  birth,  and  that  of  Laura  Maria  by  section 
193,  as  amended  by  section  1  of  Act  No.  73  of  March  9,  1911, 
which  act  went  into  effect  before  she  was  bom,  therefore  the 
plaintiff  should  have  taken  into  account  the  difference  be- 
tween the  provisions  of  the  two  sections  in  introducing  the 
evidence  relied  on  to  establish  the  filiation  sought. 

We  repeat  that  there  is  no  strong  and  convincing  proof  of 
the  acknowledgment  of  Pedro  Angel  and  Laura  Maria. 

The  lack  of  evidence  in  the  case  of  Laura  Maria  is  much 
more  notable  than  in  that  of  Pedro  Angel.  Not  only  are  the 
first  three  cases  of  section  193,  as  amended  by  section  1  of 
Act  No.  73  of  March  9, 1911,  not  applicable,  but  also  the  fourth 
.case  is  not,  for  no  authentic  evidence  of  the  paternity  of 
Victor  Martinez  was  presented.  The  said  section  does  not 
define  what  authentic  evidence  is  referred  to,  but  we  can  well 
deduce  from  the  spirit  of  the  act  tending  to  require  more  con- 
vincing proof  of  filiation  than  was  required  formerly  by  sec- 
tion 189,  and  by  the  principle  noscitvr  a  sociis,  that  the  said 
authentic  evidence  must  be  such  as  may  be  considered  equal 
to  that  of  an  authentic  written  statement  of  express  ac- 
knowledgment, continuous  possession  of  the  status  of  natural 
child  and  concubinage  of  the  mother  with  the  father  during 
her  pregnancy  and  at  the  time  of  the  birth  of  the  child. 

It  may  be  that  in  a  new  trial  strong  and  convincing  evi- 
dence of  the  filiation  of  Pedro  Angel  and  Laura  Maria  may 
be  introduced.  That  which  was  introduced  at  the  former  trial 
does  not  satisfy  us. 
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Several  exceptions  were  taken  at  the  trial  by  the  defend- 
ant-appellant and  these  exceptions  were  alleged  also  in  sup- 
port of  a  reversal  of  the  judgment  appealed  from,  but  we 
think  it  unnecessary  to  examine  the  same  in  view  of  the  fact 
that  the  judgment  will  be  reversed  on  the  error  in  weighing 
the  evidence. 

The  judgment  appealed  from  should  be  reversed  and  the 
case  remanded  for  a  new  trial. 

t 

Judgment  reversed  and  cdse  remanded  for  a 
new  trial. 

Justices  Wolf,  del  Toro,  and  Aldrey  concurred. 
Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  thip 
case. 


Bossy,  Plaintiff  and  Respondent,  v.  Febnandez,  Defendant 

AND  Appellant. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in 
an  Action  to  Recover  Attorney's  Fees. 

Motion  of  Respondent  for  Dismissal  pf  the  Appeal/ 

No.  .—Decided  July  30,  1914. 

Appkal — Statement  of  Case. — ^When,  as  in  the  case  at  bar,  it  is  shown  that 
the  trial  court  granted  an  extension  of  time  for  presenting  a  draft  of  the 
statement  of  the  case  to  the  said  court  and  the  approval  of  said  statement 
is  pending,  the  appeal  will  not  be  dismissed  on  the  ground  that  the  transcript 
of  the  record  was  not  filed  in  the  Supreme  Court  within  the  period  of  30 
days,  counting  from  the  date  of  taking  the  appeal,  for  the  said  time  begins 
to  run  in  such  a  case  from  the  date  of  the  approval  of  the  statement  of 
the 


The  facts  are  stated  in  the  opinion. 

The  respondent  appeared  pro  se. 

Mr.  Luis  Samalea  Iglesias  for  the  appellant. 

Mr.  Justice  del  Toro  delivered  the  opinion  oi^  the  court. 

X)ec.  Vol.  f  I— i7 
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In  the  present  caes  the  respondent  moves  for  dismissal 
of  the  appeal  because  the  transcript  of  the  record  was  not 
filed  in  the  oflBce  of  the  secretary  of  this  court  within  the  time 
prescribed  by  law. 

From  the  certificates  and  affidavits  of  both  parties  it  ap- 
pears that  in  the  action  brought  by  Manuel  F.  Rossy  against 
Belen  Fernandez  for  the  recovery  of  professional  fees  judg- 
ment was  rendered  against  the  defendant  on  May  23,  1914; 
that  on  June  22,  1914,  the  defendant  appealed  from  that  judg- 
ment to  this  court ;  that  up  to  9.30  a.  m.  of  July  3,  1914,  no 
bill  of  exceptions  or  statement  of  the  case  had  been  filed  in 
the  lower  court  for  the  purposes  of  the  appeal ;  that  one  min- 
ute thereafter  on  the  same  day  the  defendant  filed  in  the  ofiSce 
of  the  secretary  of  the  trial  court  a  petition  for  an  order 
granting  an  extension  of  time  in  which  to  file  a  statement  of 
the  case  and  that  up  to  the  present  time,  or  more  than  one 
month  from  the  date  the  appeal  was  taken,  the  transcript  of 
the  record  has  not  been  filed  in  this  court. 

Except  when  the  trial  court  grants  an  extension,  ten  days 
are  allowed  for  presenting  the  bill  of  exceptions  or  statement 
of  the  case  therein*  Whether  right  or  wrong,  the  fact  is  that 
the  district  court  granted  an  extension  of  this  time ;  that  the 
respondent  has  taken  no  action  in  the  district  court,  and  that 
the  statement  of  the  case  is  at  present  pending  approval  in 
the  said  court ;  and  when  there  is  a  statement  of  the  case,  the 
time  allowed  for  filing  the  record  in  this  court  begins  to  run 
from-  the  date  of  the  approval  of  the  statement  of  the  case. 

Under  such  circumstances  and  in  accordance  with  the 
jurisprudence  laid  down  in  the  case  of  Citiro  v.  Ciuro,  19 
P.  R.  R.,  1136,  we  must  conclude  that  the  motion  for  dismissal 
of  the  appeal  is  premature,  and  therefore  should  be  overruled. 

!  Motion  overruled. 

Chief  Justice  Hernandez  and  Justices  Wolf,  Aldrey,  and 
Hutchison  concurred. 
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Leon  et  al.,  Plaintiffs  and  Respondents,  v.  Colon  et  al., 

Defendants  and  Appellants. 

Appeal  from  the  District  Court  of  Arecibo  in  an  Action  for 

an  Injunction. 

» 

No.  1153.— Decided  July  30,  1914. 

Injunction — ^Discretion  of  Coubt. — ^The  ratification  or  dissolution  of  a  prelimi- 
nary injunction  rests  in  the  sound  discretion  of  the  court,  governed  by  wise 
and  just  rules,  and  unless  it  is  shown  that  the  trial  judge  abused  his  dis- 
cretional power,  his  discretion  should  not  be  controlled  by  the  appellate  court. 

Id. — Stay  of  Execution. — An  injunction  may  stay  temporarily  the  execution  of 
a  judgment  in  order  to  prevent  waste  and  litigation. 

Id. — ^Affidavit  to  Petition — Perjury. — Although  the  affidavit  to  the  petition  in 
this  case,  to  the  effect  that  the  facts  alleged  therein  are  known  to  the  affiant 
of  his  own  knowledge,  is  not  in  strict  accord  with  section  118  of  the  Code  of 
Civil  Procedure,  nevertheless  it  cannot  be  concluded  that  it  is  void  inasmuch 
as  it  may  be  considered  sufficient  to  make  the  affiant  liable  for  perjury  if 
it  is  proved  that  the  allegations  are  not  true. 

Surety  Bond. — Surety  bonds  must  be  drawn  up  as  plainly  as  possible  so  that 
they  may  be  enforced  without  difficulty  in  a  proper  case. 

Id. — Oath  of  Sureties. — The  bond  for  an  injunction  in  this  case  is  defective 
because  of  its  ambiguity,  and  the  affidavit  of  the  two  sureties  is  likewise 
defective  because  it  does  not  state  plainly  that  each  of  them  is  the  owner 
of  unencumbered  property  to  the  value  of  more  than  $1,000,  which  was  the 
amount  fixed  by  the  court. 

Id.— Notary  Public — Illiterate  Surety. — ^When  the  surety  bond  exceeds  $2,000 
and  is  executed  by  more  than  two  sureties,  the  provisions  of  section  ^65  of 
the  Code  of  Civil  Procedure,  as  amended  in  1905,  must  be  complied  with; 
if  the  notary  does  not  know  the  sureties  personally,  the  provisions  of  sec- 
tion 3  of  the  Act  of  1908,  relating  to  affidavits,  must  be  followed,  and  in 
ease  a  surety  should  not  know  how  to  sign,  the  rule  laid  down  in  the  case  of 
Vendrell  v.  Pellotf  decided  July  11,  1914,  must  be  followed. 

Id. — Sufficiency  of  Sureties. — In  accordance  with  section  7  of  the  Act  to  Define 
Injunctions  of  1906,  when  the  sufficiency  of  the  sureties  is  objected  to  within 
five  days  after  the  service  of  the  injunction,  such  sureties  are  required  to 
justify,  but  if  the  said  objection  is  made  subsequently,  then  the  objecting 
party  must  allege  and  prove  the  insufficiency  of  the  sureties  to  the  satisfac- 
tion of  the  court. 

Id. — Defective  Bond. — Even  when  the  injunction  has  been  granted  properly,  if 
the  bond  required  as  a  sine  qua  non  for  its  issuance  does  not  contain  the 
requirements  prescribed  by  law,  the  court  should  dissolve  the  writ. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ricardo  A g rait  for  Eulogia  Colon  Alvarez. 
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Mr.  Rafael  Lopez  Landron  for  the  respondents. 

Mr.  Justice  del  Toro  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  of  the  District  Court  of 
Arecibo  refusing  to  vacate  a  certain  writ  of  injunction  which 
it  had  issued  on  March  31,  1914. 

Jestis  de  Leon  and  his  lawful  wife  brought  an  action  in 
the  said  court  against  Eulogia  Colon,  the  Succession  of  Tomas 
Boneta  and  the  Plazuela  Sugar  Co.  for  the  annulment  of 
deeds  and  for  other  purposes.  It  is  alleged  in  the  complaint, 
5n  synopsis,  that  the  plaintiffs  were  and  are  the  owners  of  a 
certain  property  valued  at  $10,000,  of  which  they  are  at 
present  in  actual  and  material  possession;  that  they  mort- 
gaged the  said  property  to  Tomas  Boneta  for  $2,000;  that 
yiey  did  not  pay  the  debt,  but  arranged  with  the  creditor 
for  a  renewal  of  the  loan ;  that  the  creditor  agreed,  but,  taking 
advantage  of  the  ignorance  of  thfe  plaintiffs,  who  are  country 
people  and  illiterate,  he  fraudulently  combined  with  his  con- 
dubine,  defendant  Eulogia  Colon,  and  instead  of  executing  a 
mortgage,  as  they  made  the  plaintiffs  believe,  they  drew  up 
a  deed  of  sale  wdth  a  covenant  for  redemption  with  the  inten- 
tion of  unlawfully  depriving  the  plaintiffs  of  their  property; 
that  the  plaintiffs  owed  a  certain  sum  of  money  to  the  Pla- 
zuela Sugar  Co.  and  upon  the  demand  of  the  said  company, 
notwithstanding  their  warning  that  the  transfer  would  be 
null  and  illegal,  they  assigned  to  the  said  corporation  the 
right  of  redemption  of  the  plaintiffs  acknowledged  in  the  said 
fraudulent  deed,  to  secure  the  payment  of  the  said  debt,  and 
that,  making  illegal  and  fraudulent  use  of  the  said  deed,  de- 
fendant Eulogia  Colon  Alvarez  brought  an  action  of  unlawful 
detainer  against  the  plaintiffs.  The  complaint  concludes  with 
the  prayer  that  defendant  Eulogia  Colon  be  adjudged  to  make 
restitution  to  the  plaintiffs  of  their  title  of  ownership  to  the 
property;  that  the  deeds  that  appear  as  having  been  exe- 
.cuted  by  the  plaintiffs  in  favor  of  Eulogia  Colon  and  the 
Plazuela  Sugar  Co.  be  decreed  to  be  null  and  void;  that 
Eulogia  Colon  be  enjoined  from  committing  any  act  contrary 
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to  the  possession  of  the  plaintiffs  and  that  the  defendants 
who  have  contested  this  action  be  ordered  to  pay  the  costs, 
disbursements,  and  an  attorney's  fee.  The  complaint,  with 
its  accompanying  documents,  takes  up  22  pages  of  the  trans- 
,cript  of  the  record.  What  we  reproduce  is  a  very  short 
extract  which  we  have  deemed  useful  for  a  clearer  under- 
standmg  of  the  nature  of  the  questions  involved  in  this  case. 

The  complaint  was  filed  on  March  11,  1914,  and  on  the 
31st  of  the  same  month  a  verified  petition  was  filed  praying 
that  a  writ  of  injunction  issue  enjoining  the  marshal  of  the 
Municipal  Court  of  Arecibo  and  defendant  Eulogia  Colon 
from  committing  any  act  whatsoever  tending  to  deprive  the 
plaintiffs  of  the  possession  of  the  property  in  litigation  pend- 
ing the  trial  and  decision  of  the  action  for  annulment.  The 
same  facts  alleged  in  the  complaint  serve  as  grounds  for 
the  petition  for  an  injunction,  and  the  petition  further  states 
that  the  Municipal  Court  of  Arecibo  rendered  judgment  in 
the  action  of  unlawful  detainer  prosecuted  by  defendant 
Eulogia  Colon  against  the  plaintiffs  ordering  them  to  give 
immediate  possession  of  the  property  in  controversy  to  Eulo- 
gia Colon  and  that  the  marshal  of  the  said  municipal  court 
was  on  the  point  of  ejecting  the  plaintiffs  from  the  property, 
which  would  cause  them  grave  and  irreparable  injuries  and 
result  in  a  multiplicity  of  judicial  proceedings. 

The  writ  of  injunction  prayed  for  was  granted  on  the 
said  31st  day  of  March,  1914,  to  be  executed  upon  the  filing 
of  a  bond  for  $1,000.  The  bond  was  filed  and  approved  on 
April  1,  1914,  and  Eulogia  Colon  Alvarez,  filed  a  motion  on 
April  7,  1914,  for  the  setting  aside  of  the  writ  of  injunction 
on  the  following  grounds:  (1)  That  the  effect  of  the  writ  of 
injunction  was  to  suspend  a  judgment  rendered  in  the  action 
of  unlawful  detainer  on  March  5,  1914,  which  is  contrary  to 
the  jurisprudence  of  the  Supreme  Court  of  Porto  Eico; 
(2)  that  any  losses  sustained  by  the  plaintiffs  by  reason  of 
the  execution  of  the  said  judgment  may  be  fully  recovered 
in  an  action  for  damages;    (3)  that  the  petition  is  not  prop- 
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erly  verified  by  the  petitioner;  (4)  that  the  bond  did  not 
conform  to  the  order  of  the  court  and  the  oath  thereto  was 
defective,  and  (5)  that  the  defendant  objects  to  the  sufficiency 
of  the  sureties. 

The  District  Court  of  Arecibo  overruled  the  motion,  and, 
as  we  have  stated,  defendant  Eulogia  Colon  Alvarez  took  the 
present  appeal  from  the  ruling  of  the  court. 

The  continuing  or  dissolving  of  a  preliminary  injunction, 
says  Cyc.  in  summarizing  the  jurisprudence  on  the  subject, 
lies  within  the  sound  discretion  of  the  court.  However,  this 
discretion  is  to  be  regulated  by  sound  and  just  rules.  But 
in  the  absence  of  any  showing  of  abuse,  the  discretion  of  the 
johancellor  will  not  be  controlled  by  an  appellate  court.  See 
22  Cyc,  982,  and  authorities  cited. 

In  the  light  of  the  foregoing  doctrine,  we  will  proceed  to 
the  consideration  and  decision  of  the  questions  in  the  order 
in  which  they  were  raised. 

1.  As  we  have  seen,  the  facts  alleged  in  the  complaint 
and  in  the  petition  for  injunction  are  not  denied  in  the  mo- 
tion to  dissolve  the  injunction.  This  being  so,  we  must  ac- 
cept said  facts  as  true  for  the  purpose  of  deciding  whether 
the  trial  court  should  have  set  aside  its  order  of  March  31, 
1914. 

The  injunction  granted  in  this  case  has  no  other  effect 
ttian  to  maintain  the  status  quo\  of  the  plaintiffs  in  relation 
to  the  property  in  controversy  before  the  proceedings  began. 
And  as  this  would  undoubtedly  prevent  actions  of  ejectment 
and  for  damages  and  as  the  defendants,  should  they  suffier 
injury  thereby,  are  secured  compensation  by  the  bond  filed 
by  the  plaintiffs,  we  are  of  the  opinion  that  the  trial  court 
applied  the  law  and  exercised  its  discretion  properly. 

The  opinion  of  this  court  in  the  case  of  Martinez  v.  Mo- 
reno, 10  P.  E.  E.,  82,  which  is  cited  by  the  appellants,  was 
delivered  in  a  case  not  entirely  similar  to  the  one  now  before 
us,  for  in  that  case  not  only  had  a,  judgment  been  rendered 
in  an  action  of  unlawful  detainer,  but  said  judgment  had  been 
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affinned  by  this  court.  Besides,  a  writ  of  injunction  had 
already  issued  against  the  petitioner  in  the  same  action  in 
which  he  sought  to  stay  the  execution  of  the  judgment,  which 
writ  was  in  force  and  would  have  been  in  open  conflict  with 
the  writ  asked  for  if  it  had  been  granted. 

On  the  other  hand,  the  decision  of  this  court  in  the  case 
of  Garcia  v.  Torres  et  al.,  20  P.  E.  E.,  157,  which  is  cited 
by  the  trial  court,  sustains  the  decision  appealed  from,  for 
the  doctrine  is  there  laid  down  that  the  execution  of  a  judg- 
ment may  be  stayed  temporarily  by  means  of  an  injunction 
in  order  to  avoid  waste  and  litigation.  See  also  the  case  of 
Rio  V.  Vdzqtiez,  17  P.  E.  E.,  158,  in  which  the  following  doc- 
trine was  laid  down:        * 

'^  Although  great  care  ought  to  be  exercised  in  the  issuance  of 
writs  of  injunction  to  stop  the  execution  of  a  judgment  on  applica- 
tion by  the  owner  of  the  property  to  be  sold,  this  does  not  mean  that 
they  should  not  be  issued  when  justice  and  equity  so  require." 

2.  As  to  the  second  ground  of  the  motion,  we  will  say 
only  that  in  addition  to  the  fact  that  circumstances  might 
arise  which  would  render  a  claim  for  damages  illusory,  we 
think  it  improbable  that  a  pecuniary  compensation  would 
afford  an  adequate  remedy  in  this  case  if  the  facts  alleged 
by  the  petitioners  are  true. 

3.  The  verification  of  the  petition  for  the  injunction  states 
**that  the  facts  stated  in  the  petition''  are  known  to  the 
aflSant,  plaintiff  Jesus  de  Leon,  ^^of  his  own  knowledge." 
The  motion  states  only  a  conclusion,  namely,  **that  the  peti- 
tion is  not  properly  verified,''  without  pointing  out  in  what 
respect.  In  the  brief  submitted  to  this  court  it  is  stated  that 
the  party  fails  to  aver  in  the  verification  that  all  the  facts 
alleged  are  true. 

There  is  no  doubt  that  it  would  have  been  more  correct 
to  use  in  the  verification  the  exact  words  of  section  118  of 
Ihe  Code  of  Civil  Procedure,  namely: 

''In  all  cases  of  a  verification  of  a  pleading,  the  affidavit  of  the 
party  must  state  that  the  same  is  true  of  his  own  knowledge,  except 
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aid  to  the  matters  which  are  therein  stated  to  be  on  his  information 
or  belief,  and  as  to  those  matters,  that  he  believes  it  to  be  true." 
(Italics  ours.) 

But  it  is  also  undoubtedly  true  that  the  form  used,  al- 
though faulty,  is  sufficient  to  warrant  the  conclusion  that  the 
affiant  rendered  himself  liable  for  perjury,  should  the  allega- 
tions be  proved  untrue,  and  that,  therefore,  the  verification 
Cfannot  be  considered  as  null  and  void. 

4.  After  stating  in  the  surety  bond  that  Jesus  de  Leon 
and  his  wife,  as  principals,  and  Victor  Roman  and  Baldo- 
mero  de  Leon,  as  sureties,  are  jointly  and  severally  bound  to 
the  defendant,  Eulogia  Colon  Al^ttirez,  for  the  payment  of 
the  sum  of  $1,000,  it  goes  on  to  say: 

*'The  said  property  will  respond  for  and  by  it  we  bind  ourselves 
to  pay  to  the  defendant,  Eulogia  Colon  Alvarez,  such  damage  as  maj 
be  caused  the  said  defendant  by  reason  of  the  dissolution  of  a  restrain- 
ing order  made  by  the  court  if  it  should  be  decided  definitely  by  the 
court  that  the  petitioners  were  not  entitled  to  apply  for  the  said 
dissolution." 

The  wording  of  this  essential  paragraph  of  the  bond  is 
so  obscure  that  we  presume  some  words  have  been  omitted 
and  that,  for  instance,  by  a  clerical  error,  the  word  "prop- 
erty" (finca)  has  been  substituted  for  the  word  "bond" 
(fianza). 

Surety  bonds  should  be  worded  in  the  clearest  possible 
manner  so  that  there  may  be  no  difficulty  in  enforcing  them 
in  a  proper  case.  And  not  only  do  we  find  the  paragraph 
transcribed  to  be  meaningless,  since  we  fail  to  see  that  any 
damages  can  be  caused  defendant  Colon  Alvarez  "by  reason 
of  the  dissolution  of  a  restraining  order,"  but  only  in  any 
event  by  reason  of  the  writ  of  injunction  ordering  a  stay  of 
execution  of  the  judgment  rendered  in  the  unlawful  detainer 
proceedings  in  favor  of  the  said  defendant  by  the  Municipal 
Court  of  Arecibo,  and  we  are  of  the  opinion  also  that  the 
oath  of  the  sureties  is  defective,  for  it  does  not  state  clearly 
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that  each  of  them  is  the  owner  of  unencumbered  property  of 
the  value  of  more  than  $1,000. 

For  preparing  a  good  surety  bond  we  recommend  refer^. 
^nce  to  section  7  of  the  Injunction  Act  of  1906 ;  the  Affidavits 
Act  of  1908;  section  355  of  the  Code  of  Civil  Procedure  as 
amended  in  1908,  and  the  forms  of  Jury,  Jones  &  Binmore, 
and  McCall;  Acts  of  1906,  p.  86;  Acts  of  1908,  pp.  39,  86; 
2  Jury  on  Adjudicated  Forms  of  Pleading  and  Practice,  1866 
and  1893 ;  General  Legal  Forms  by  James  Jones  and  Henry 
Binmore,  p.  505,  and  McCall 's  Clerk's  Assistant,  p.  541. 
Should  the  bond  exceed  $2,000  and  there  be  more  than  two 
sureties,  the  provisions  of  section  3  of  the  said  Affidavits 
Act  of  1908  should  be  followed.  In  cases  where  a  surety  does 
not  know  how  to  sign  his  name,  see  our  decision  of  July  11, 
1914,  Vendrell  v.  Pellot. 

5.  Although  the  question  of  the  objection  to  the  sufficiency 
of  the  sureties  is  of  no  importance  in  the  decision  of  this  case 
in  view  of  the  conclusions  we  have  reached  after  considering 
and  deciding  the  fourth  ground  of  the  motion,  we  will  state 
that  section  7  of  the  Injunction  Act  of  1906,  p.  86,  seems  to 
us  to  be  plain.  Within  the  five  days  following  the  service 
of  the  injunction  the  person  enjoined  may  object  to  the  suffi- 
ciency of  the  sureties.  The  exercise  of  that  right  within  the 
time  prescribed  by  law  is  sufficient  to  compel  the  sureties  to 
justify.  But  if  the  person  enjoined  allows  the  said  period 
of  time  to  pass  without  exercising  his  right,  then  the  situation 
is  reversed,  and  although  he  may  appear  before  the  court  at 
any  time  and  plead  that  the  sureties  do  not  possess  sufficient 
property  to  comply  with  their  bond,  either  because  they  have 
become  insolvent  or  because  they  have  suffered  great  losses, 
or  for  any  other  pertinent  reason,  he  must  not  only  allege 
but  prove  the  same  to  the  satisfaction  of  the  court.  Accord- 
ing to  the  transcript  of  the  record,  the  bond  in  this  par- 
ticular case  was  executed  on  April  1,  1914,  and  the  motion 
for  the  dissolution  of  the  injunction  was  filed  on  the  seventh 
day  of  the  same  month  and  year.     The  date  on  which  the 
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writ  was  served  is  not  stated,  and  if  the  defendant  wished 
to  take  advantage  of  the  right  granted  by  section  7  of  the 
said  Injunction  Act,  she  should  have  alleged  clearly  the  said 
date  in  her  motion. 

6.  Referring  now  to  the  case  as  a  whole,  we  will  say  that 
in  view  of  all  the  foregoing  there  is  no  question  that  although 
the  writ  of  injunction  was  property  granted,  the  bond  re- 
quired as  a  condition  sine  qua  non  before  the  order  of  the 
icourt  could  go  into  effect,  does  not  contain  the  requisites 
required  by  law.  Therefore,  the  District  Court  should  have 
set  aside  the  writ.  McCracker  v.  Harris,  54  Cal.,  81 ;  Richer, 
Lee  d  Co.  v.  Douglas  Bros.,  75  Tex.,  180. 

The  order  appealed  from  should  be  reversed  and  another 
entered  dissolving  the  injunction  granted,  with  leave  to  the 
petitioners  to  file  a  new  application. 

Judgment  reversed  with  permission  to  peti- 
tioners to  file  a  new  application. 

Chief  Justice  Hernandez  and  Justices  Wolf,  Aldrey,  and 
Hutchison  concurred. 


The  People,  Plaintiff  and  Respondent,  v.  Abino,  Defend- 
ant AND  Appellant. 

Appeal  from  the  District  Court  of  Ponce  in  a  Prosecution 

for  Aggravated  Assault  and  Battery. 

No.  698.— Decided  July  30,  1914. 

Aggravated  Assault  and  Batteey — ^Motion  to  Quash — Evidencb. — ^After  con- 
sidering the  evidence  admitted  in  this  case  it  was  held  that  it  was  soifieient 
to  show  the  commission  of  the  crime  charged  in  the  information,  and  that 
therefore  the  court  did  not  err  in  overruling  the  motion  to  quash  made  by 
the  accused. 
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EnB&fCB — ^Finding  or  Trial  CJoubt — Passion,  Pbjsjudioe,  or  Partiality. — 
When  the  evidence  is  contradictory  the  weight  given  thereto  bj  the  trial 
court  will  not  be  disturbed  nnless  it  is  shown  that  the  said  court  was  influ- 
enced bj  passion^  prejudice,  or  partiality,  or  committed  manifest  error. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jaime  Sifre,  Jr.,  acting  fiscal,  for  The  People. 

The  appellant  did  not  appear. 

Mb.  Justice  del  Toko  delivered  the  opinion  of  the  courts 

This  is  an  appeal  from  a  judgment  of  the  District  Court 
of  Ponce  convicting  the  appellant,  Eamon  Abino  Camacho^ 
of  aggravated  assault  and  battery  and  sentencing  him  to  pay 
a  fine  of  $60  or  in  default  of  its  payment  to  be  imprisoned 
for  60  days. 

Besides  the  information,  the  defendant's  plea,  the  judg-^ 
ment  and  the  notice  of  appeal,  the  transcript  of  the  record 
contains  a  bill  of  exceptions  and  a  statement  of  the  case. 
The  bill  of  exceptions  shows  only  that  after  the  examination 
of  the  evidence  for  the  prosecution  the  defendant  made  a 
motion  for  ** nonsuit,''  which  motion  was  overruled  by  the 
court  and  the  accused  excepted  to  the  ruling.  The  state- 
ment of  the  case  shows  all  the  evidence  introduced  both  by 
the  prosecution  and  by  the  defense. 

We  have  examined  the  evidence,  and  from  that  introduced 
by  the  prosecution  it  appears  that  in  Ponce  on  the  night  of 
November  5,  1913,  the  accused,  an  adult  male,  wilfully,  ille- 
gally and  maliciously  assaulted  and  struck  a  woman  with  a 
olub,  inflicting  various  bruises.  The  evidence  for  the  defense 
tends  to  show  that  the  incident  was  due  solely  to  the  provo- 
cation which  the  accused  received  from  the  woman  and  that 
he  did  not  inflict  any  wound  upon  her. 

In  the  first  place,  we  will  say  that  the  evidence  for  the 
prosecution  was  sufficient  to  prove  the  commission  of  the 
crime  charged  in  the  information  and  that,  therefore,  the 
district  court  did  not  err  in  overruling  the  motion  for  '*  non- 
suit" referred  to  in  the  bill  of  exceptions.    In  the  second 
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place,  we  will  say  that  an  examination  of  all  the  evidence 
introduced  by  both  parties  shows  that  it  was  contradictory, 
and  as  the  conflict  was  decided  by  the  trial  court  against  the 
accused  and  it  is  not  shown  that  the  court  was  influenced  by 
passion,  prejudice,  or  partiality,  or  that  it  committed  any 
manifest  error,  we  must  accept  its  finding  as  just  and  proper 
in  this  case. 

The  judgment  appealed  from  should  be  affirmed. 

Affirmed. 

Chief  Justice  Hernandez  and  Justices  Wolf,  Aldrey,  and 
Hutchison  concurred. 


Aboy,  Vn>AL  &  Co.,  Plaintiff  and  Appellant,  v.  The  Peo- 
ple OF  Porto  Rico,  Defendant  and  Respondent. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in  an 

Action  for  Damages. 

No.  1149.— Decided  July  30,  1914. 

Sanitary  Beoulations — Destruction  op  Property — ^Bubonic  Plaoux. — After 
considering  the  evidence  introduced  and  the  circumstanceB  surrounding  this 
case,  it  was  held:  That  the  houses  described  in  the  complaint,  which  were 
torn  down  by  the  Sanitary  Service  on  account  of  the  bubonic  plague  then 
existing  in  Porto  Bico,  were  old,  worthless  and  unlit  to  be  repaixed,.  a  part 
of  them  being  level  with  the  ground,  the  roofs  full  of  leaks,  the  walls  de- 
cayed, and  the  floors  rotten  and  infested  with  rats  and  other  vermin,  and 
that  the  order  of  the  director  of  Sanitation  to  tear  down  the  said  houses 
was  just,  legal,  and  necessary  in  view  of  the  situation  by  reason  of  the  epi* 
demic  of  bubonic  plague. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Antonsanti  for  the  appellants. 

Mr.  Charles  E.  Foote,  fiscal,  for  The  People. 

Mr.  JrsTiCE  Hutchison  delivered  the  opinion  of  the  court. 
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This  action  was  brought  under  section  32  of  an  act  enti- 
tled *'An  Act  to  reorganize  the  Sanitation  Service/'  approved 
March  14,  1912,  which  reads  in  part  as  follows: 

"Section  32. — That  every  person  whose  property  may  have  been 
unjustly  or  illegally  destroyed  or  injured  by  the  enforcement  of  any 
order,  regulation,  ordinance,  or  by  any  action  taken  by*  the  Service 
of  Sanitation,  or  by  its  employees  or  agents  exempt  from  personal 
liability,  may  maintain  the  appropriate  action  against  the  Govern- 
ment of  Porto  Rico  for  the  recovery  of  proper  damages ;    •    •    •. " 

No  question  is  raised  as  to  the  authority  of  the  Director 
of  Sanitation  to  order  the  destruction  of  the  property,  for 
loss  of  which  damages  are  now  sought  to  be  recovered,  if 
such  destruction  at  the  time  of  such  order  was,  in  fact,  neces- 
sary as  an  emergency  measure  in  time  of  epidemic  to  abate 
a  public  nuisance  and  remove  a  real  menace  to  the.  public 
health.  Indeed,  the  only  question  before  us,  as  shown  by 
appellant's  brief  and  as  was  admitted  in  the  oral  argument 
of  the  case,  is  whether  or  not  upon  the  whole  evidence  under 
the  pleadings  plaintiff  was  entitled  to  a  judgment  for  dam- 
ages as  having  shown  that  a  nuisance  did  not,  in  fact,  exist, 
or,  if  it  did,  that  the  abatement  thereof  might  have  been 
accomplished  by  less  drastic  means,  and,  consequently,  an 
abuse  of  discretion  in  the  exercise  of  quasi-judicial  powers 
upon  the  part  of  the  Director  of  Sanitation  in  arbitrarily  and 
unnecessarily  and,  therefore,  *' unjustly''  and  *' illegally" 
ordering  the  destruction  of  plaintiff's  property;  or,  to  state 
the  concrete  proposition  more  succintly,  whether  or  not  the 
buildings  destroyed  were,  in  fact,  in  such  condition  as  would, 
under  all  the  circumstances,  justify  such  extreme  measures 
as  those  adopted  by  the  Director  of  Sanitation. 

The  court  below,  after  denying  a  motion  for  nonsuit  and 
hearing  all  the  evidence,  finally  concluded  that  the  said  mo- 
tion should  have  been  sustained  and,  holding  that  while  ihe 
evidence  for  the  defense  was  not  altogether  satisfactory, 
plaintiff's  case  had  not  been  sufficiently  strengthened  thereby 
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to  overcome  the  legal  presumption  in  f&vor  of  the  regularity 
and  propriety  of  the  official  action  in  question,  dismissed  the 
complaint. 

In  the  view  we  take  of  the  case,  after  a  very  careful  con- 
sideration of  the  whole  record,  the  various  questions  as  to 
the  weight,  that  should  property  be  given  to  such  legal  pre- 
sumption and  the  extent  to  which  the  latter  may  have  influ- 
enced the  court  below  and  should  influence  this  court  in  its 
consideration  of  the  evidence,  are  not  of  vital  importance 
and,  in  fact,  may,  for  the  purposes  of  this  opinion,  be  entirely 
eliminated  from  our  consideration. 

A  bare  statement  of  the  evidence  adduced  upon  the  trial 
will,  we  think,  suffice  without  further  argument  to  show  quite 
cilearly  that  the  prompt  action  of  the  health  authorities,  con- 
fronted as  they  were  at  the  time  of  the  order  complained 
of  with  a  no  less  serious  problem  than  the  combating  and 
stamping  out  of  an  epidemic  of  bubonic  plague,  and  dealing, 
as  they  were,  with  buildings  of  the  kind  and  character  de- 
scribed by  witnesses  both  for  plaintiff  and  defendant,  located 
Arithin  the  first  and  most  seriously  infected  locality  attacked 
by  the  dread  disease,  was  not  only  both  just  and  legal  but 
highly  commendable  and  most  meritorious.  The  very  nature 
of  the  question  involved,  however,  requires  that  we  set  forth 
somewhat  more  fully  than  usual  the  facts  disclosed  by  the 
record. 

Eliminating  all  reference  to  values,  estimates  going  to 
the  measure  of  damages  and  other  matter  immaterial  to  the 
main  issue  involved,  the  pleadings  and  the  testimony  may 
be  briefly  summarized  as  follows: 

The  complaint  alleges  that  plaintiff,  on  July  28,  191 2,  and 
prior  thereto,  was  the  owner  of  houses  Nos.  21  and  23,  re- 
spectively, San  Agustin  Street,  Puerta  de  Tierra,  a  ward  of 
the  municipality  of  San  Juan ;  that  upon  July  25,  1912,  plain- 
tiff was  notified  by  the  Director  of  Sanitation  that  it  was 
necessary  that  the  said  houses  should  be  destroyed  and  that 
the  lumber  of  which  the  same  were  constructed  should  be 
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<»aused  to  disappear  within  the  period  of  two  days  after  the 
date  of  such  notice  as  constituting  a  menace  to  the  public 
health;  that  by  virtue  of  said  notice  the  said  houses  were 
destroyed  and  the  lumber  of  which  they  were  constructed 
was  caused  to  disappear ;  that  two  months  prior  to  the  order 
above  referred  to  plaintiff  was  required  by  a  previous  order 
of  the  Department  of  Health  to  spend  the  sum  of  $500  in 
repairs  upon  the  said  houses  and  that  the  latter  were  in  a 
^ood  state  of  preservation^  the  destruction  thereof  being 
unjust  and  illegal. 

Defendant,  after  the  usual  admissions  and  denials,  an- 
swered that  the  houses  described  in  the  complaint  were  in  a 
most  rirtnous  condition,  the  lumber  and  other  material  of 
which  the  same  were  built  being  absolutely  rotten,  and  in 
the  month  of  July,  1912,  constituted  a  public  nuisance  that 
Ifhreatened  the  health  of  the  community;  that  in  June,  1912, 
the  existence  of  bubonic  plague  in  the  Island  of  Porto  Rico, 
and  especially  in  the  municipality  of  San  Juan  and  its  wards, 
was  officially  declared,  and  the  Department  of  Health  began 
the  task  of  exterminating  rats  as  the  carrying  agent  of  the 
plague ;  that  during  the  months  of  June,  July  and  August  of 
the  said  year  the  ward  of  Puerta  de  Tierra,  and  especially 
from  Stops  2^/^  to  3i^,  the  very  neighborhood  where  the 
houses  in  question  were  situated,  was  the  locality  where  rats 
existed  and  were  found  in  the  greatest  number  and  where 
the  greatest  number  of  persons  was  falling  and  fell  victims 
to  the  disease,  twenty-four  cases  of  plague  having  been  re- 
corded from  June  1  to  August  28  of  the  said  year,  thus 
demonstrating  the  existence  of  a  great  number  of  rats  in- 
fected with  the  plague  bacilli  throughout  the  said  district; 
that  the  houses  Nos.  21  and  23  described  in  the  complaint 
were  situated  in  San  Agustin  Street,  Stop  Sy^j  Puerta  de 
Tierra,  and  that  in  these  houses,  during  the  months  of  June 
and  July,  rats  were  found  in  great  numbers,  and  that  in  the 
month  of  July  the  said  houses  were  disoccupied,  not  only 
l>ecause  of  the  large  number  of  rats  that  took  refuge  in  the 
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same,  but  also  because  they  were  in  such  bad  sanitary  con- 
dition and  so  absolutely  rotten  as  to  be  wholly  unfit  for  human 
habitation;  that  during-  the  months  of  June  and  July  em- 
ployees of  the  Sanitation  Service  inspected  the  said  houses, 
finding  the  same  in  unsanitary  condition,  in  violation  of  the 
health  laws  and  regulations  and  constituting  a  public  nui- 
sance and  a  menace  to  the  health  of  that  neighborhood ;  that 
the  said  houses  were  built  of  wood  and  roofed  with  zinc,  with 
wooden  flooring;  that  they  were  two  of  the  first  that  were 
built  in  the  ward  of  Puerta  de  Tierra,  and  both  walls  and 
floors  were  completely  rotten,  the  former  not  joining  either 
the  roof  or  the  flooring  owing  to  •  the  absolutely  rotten  con- 
dition of  the  lumber;  that  there  were  wide  openings  where 
the  walls  joined  the  floors,  hy  means  of  which  the  rats  had 
free  access  to  the  interior  of  the  said  houses,  and  the  roofs 
were  corroded  by  the  weather;  that  the  floors  of  the  two 
houses  were  formed  of  rotten  lumber  and  rested  upon  the 
ground  without  protection  of  any  kind  and  nearly  all  of  the 
boards  were  loose  and  broken;  that  owing  to  the  ruinous 
condition  of  the  two  houses  in  question  the  floors  were  full 
of  rat-holes  and  beneath  the  same  and  in  the  ground  below 
rat-nests  and  dens  were  found  on  July  25,  1912,  and  prior 
thereto  in  numbers  impossible  to  state ;  that  where  the  walls 
failed  to  meet  the  floors  and  where  they  should  have  joined 
there  were  also  holes  that  served  as  shelter  for  the  rats; 
that  the  two  houses  were  in  such  ruinous  condition  that  they 
were  about  to  fall  and  all  the  timbers  were  filthy  and  rotten ; 
that  during  the  months  of  June  and  July,  1912,  employees 
of  the  Department  of  Health  found  in  both  of  the  said  houses 
a  great  number  of  rats,  and  among  them,  in  the  latter  part 
of  July,  one  that  was  infected  with  the  plague  bacilli;  that 
owing  to  the  unsatisfactory  condition  of  the  said  houses  in 
that  they  were  full  of  rat-nests .  and  offered  safe  refuge  for 
the  rodents,  the  Director  of  Sanitation,  on  July  25,  1912^ 
issued  an  order  addressed  to  plaintiff  directing  the  abate- 
ment of  the  public  nuisance  in  question,  three  cases  of  plague  . 
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out  of  the  total  of  twenty-four  recorded  in  Puerta  de  Tierra 
from  June  1  to  August  28  having  occurred  between  June  22 
and  July  3  at  Stop  3^^,  where  the  said  houses  were  located, 
and  seven  other  cases  out  of  the  said  total  having  been  found 
likewise  during  the  said  months  of  June  and  July  between 
Stops  2y2  and  3;  that  the  said  houses  constituted  a  public 
nuisance  and  a  serious  menace  to  the  public  health  and  that 
the  order  complained  of  was  not  only  just,  legal  and  neces- 
sary, in  accordance  with  the  law  and  required  by  the  cir- 
cumstances, but  was  the  only  means  of  abating  the  said  nui- 
sance and  removing  the  danger  that  threatened  the  com- 
munitv. 

FOR  plaintiff: 

Teodoro.  Vidal  testifies  that  in  July  the  houses  in  question, 
tenement  houses  (ranchones)  occupied  in  part  by  tenants 
but  always  with  a  store  (tienda)  at  the  comer,  were  pretty 
old  but  habitable  and  almost  always  occupied;  that  they 
were  built  of  wood  and  roofed  with  zinc  and  the  floors  were 
good  in  some  places  and  in  others  not;  that  witness  is  unable 
to  describe  the  condition  of  the  bad  floors,  but  that  the  floor- 
ing was  not  entirely  bad,  although  certain  parts  thereof  may 
have  been  rotten;  that  witness  bases  his  estimate  of  the 
value  of  the  house  upon  the  lumber  and  the  zinc  that  were 
there;  that  the  buildings  (ranchones)  were  tolerably  habit- 
able and  that  there  had  been  a  restaurant  in  the  smaller  one, 
but  owing  to  the  requirements  of  the  sanitary  authorities  as 
to  floors,  sinks,  etc.,  the  restaurant  was  removed  and  the 
building  was  thereafter  used  for  the  storing  of  lumber;  that 
witness  does  not  remember  whether  the  floor  was  raised  or 
rested  directly  on  the  ground;  that  the  studding  (estantes) 
were  susceptible  of  use  for  other  purposes,  but  witness  can- 
not state  whether  the  boards  which  were  burned  by  order  of 
the  sanitary  authorities  might  have  been  so  utilized. 

Jose  Mardn  states  that  for  a  period  of  about  two  years 
previous  to  the  outbreak  of  plague,  but  how  long  before  he 

Dee.  Vol.tl^ia 
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caiiixot  state,  witness  rented  from  plaintiffs  three  doors  of 
the  liouse  {ranchon)  fronting  on  San  Agustin  Street,  paying 
forty  dollars  per  month  therefor. 

Luciana  Lanclos  testifies  that  he  was  for  two  or  three 
years  in  charge  of  the  houses  {ranchones)  Nos.  21  and  23 
of  San  Agustin  Street,  during  which  time  he  made  repairs 
thereon,  particularly  in  the  part  occupied  by  the  tienda  and 
upon  the  roof;  that  some  months  prior  to  the  outbreak  of 
plague  witness  ceased  to  administer  said  houses;  that  the 
latter  had  been  used  as  lodgings,  restaurant  and  store ;  that 
during  the  three  years  of  his  management  the  buildings  were 
always  occupied  by  one  tenant  after  another;  that  shortly 
before  the  outbreak  of  plague  the  floor  in  the  rear  was  re- 
newed and  the  side  toward  the  San  Antonio  Dock  Company 
was  closed  with  concrete  and  a  new  roof  of  galvanized  iron 
was  made  between  the  store  and  the  milk-stall ;  that  the  said 
milk-stall  belonged  to  Infanzon  &  Garcia,  and  was  there  up 
to  a  short  time  before  Aboy,  Vidal  &  Co.  took  it;  that 
witness  had  a  peon  to  whom  he  gave  $3  and  a  room  for 
cleaning  the  corrals  and  stopping  leaks;  that  the  repairs 
were  regularly  made ;  that  the  tienda  might  have  lasted  four 
or  five  years,  as  it  had  been  provided  with  new  zinc  and  had 
been  painted,  and  the  restaurant,  if  the  floor  were  repaired, 
might  last  indefinitely;  that  defendant  ceased  to  administer 
the  property  four  or  five  months  prior  to  the  plague;  that 
at  the  time  he  left  there  was  no  milk  depot;  that  as  to  the 
rest  of  the  building,  breaks  in  the  floor  were  covered  as  they 
occurred  and  boards  taken  out  and  renewed;  that  the  breaks 
in  the  floor  were  not  frequent  and  that  there  were  no  leaks 
in  the  roof  until  a  few  months  prior  to  the  outbreak  of  plague. 

Juan  de  la  Cruz  says  that  as  carpenter  he  often  re- 
paired the  floors  of  the  buildings  {ranchones)  and  made  a 
concrete  floor  in  the  part  occupied  by  the  restaurant;  that 
during  the  period  of  the  plague  witness  worked  as  a  car- 
penter for  Aboy,  Vidal  &  Co.  and  upon  various  occasions 
made  repairs  upon  the  buildings,  in  the  store  and  in  the  res- 
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taiaant;  at  the  instance  of  the  sanitary  authorities  he  re- 
paired the  floors  of  the  building  several  times,  and  upon  one 
occasion  made  a  concrete  floor  in  the  restaurant;  that  the 
repairs  were  made  with  new  tongue-and-groove  flooring  fur- 
nished him  by  Aboy,  Vidal  &  Co. ;  that  witness  once  put  a  new 
zinc  roof  upon  the  tienda  and  ceiling  therein  a  year  or  two 
previous  to  the  plague ;  that  the  building  was  used  as  family 
lodgings,  wayside  stores  {ventorrillos),  store  {tienda) ,  res- 
taurant and  dairy;  that  all  of  it  was  always  occupied  except 
the  restaurant,  which  was  used  for  lumber. 

Jose  Lucero,  who  succeeded  Luciano  Lanclos  as  manager, 
says  that  he  often  repaired  the  floors  of  the  buildings  {ran- 
chones) ;  that  the  house  No.  21  was  used  as  a  tenement  house, 
restaurant  and  store,  but  the  restaurant  was  in  a  little  house 
apart;  that  the  store  belonged  to  Jose  Moran;  that  in  mak- 
ing repairs  new  pine  lumber  was  used;  that  the  buildings 
(ranchones)  might  have  lasted  indefinitely,  as  the  bad  por- 
tions were  being  continually  made  over  and  renewed;  that 
the  house  (ranchon)  was  an  ordinary  wooden  house  {ranchon 
torriente  de  madera)  like  all  others  in  the  ward,  divided 
into  rooms;  that  witness  cannot  remember  the  repairs  that 
were  made  upon  the  building  because  the  repairs  in  the  floor 
were  being  constantly  made;  that  witness  does  not  remem- 
ber whether  the  walls  were  altered,  but  is  positive  that  the 
floors  were  completely  changed,  although  he  does  not  remem- 
ber the  date ;  that  at  the  time  of  the  destruction  of  the  build- 
ings the  floors  were  almost  entirely  new;  that  the  floor  of 
the  restaurant  was  at  that  time  old  but  not  broken ;  that  the 
houses  were  in  a  fair  condition  and  habitable. 

FOR   THE    defendant: 

Dr.  W.  F.  Lippitt,  Director  of  Sanitation,  testifies  that 
the  principal  hotbed  of  the  epidemic  was  in  Puerta  de  Tierra 
in  the  neighborhood  of  Stops  214  to  4  and  5,  and  generally 
to  tlie  south  of  San  Agustin  Street ;  that  the  disease  is  car- 
ried by  rats  and  that  the  rat  is  therefore  the  first  point  of 
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attack  in  a  campaign  against  the  plague;  that  the  rats  gen- 
erally, and  especially  in  provision  stores,  live  beneath  the 
floors  when  close  to  the  ground,  in  double  partitions,  and 
in  the  roofs  of  the  houses ;  that  in  July,  1912,  witness  ordered 
the  destruction  of  the  two  houses  (ranchones)  belonging  to 
plaintiff  because  of  the  protection  that  they  afforded  to  rats, 
having,  to  witness's  knowledge,  in  a  general  way,  very  low 
wooden  floors;  that  witness  cannot  state  positively  that  the 
house  was  infested  with  rats,  but  that  it  could  very  well  serve 
as  a  refuge  for  rats;  that  witness  issued  the  order  because 
the  houses  were  in  a  ruinous  condition,  and,  in  the  opinion 
of  witness,  it  was  impossible  to  put  them  in  such  condition 
as  not  to  constitute  a  menace  to  health,  in  view  of  the  ei)i- 
demic;  that,  in  the  opinion  of  witness,  the  said  houses  at 
that  time  were  a  public  nuisance;  that  this  opinion  is  based 
upon  the  general  condition  of  the  building;  that  after  the 
20th  of  June  witness  made  a  very  general  inspection  of  the 
said  building,  because  the  destruction  of  the  same  had  been 
recommended,  and  witness,  therefore,  merely  looked  at  it  in 
order  to  see  whether  the  destruction  thereof  was  justifiable; 
that  witness  does  not  remember  the  height  of  the  houses  with 
reference  to  the  sidewalk  on  San  Agustin  Street,  but  tiie 
floor  on  San  Agustin  Street  was  almost  on 'a  level  with  the 
sidewalk,  if  not  even  lower,  although  as  to  this  witness  can- 
not state  positively;  that  witness  believes  the  ground  upon 
whi.'»h  the  building  stood  sloped  to  the  south,  although  wit- 
ness cannot  state  the  height  of  the  floor  from  the  ground  in 
t;he  rear,  as  witness  was  not  in  the  rear  of  the  house  more 
than  once  or  twice  and  not  with  the  idea  of  determining  that 
fact;  that  any  house  with  wooden  floors  close  to  the  ground 
is  a  menace  in  time  of  plague ;  that  witness,  during  the  period 
of  the  plague,  never  made  inspections  in  detail  but  only  in 
a  general  way  in  Puerta  de  Tierra;  that  witness  beUeves 
that  he  was  in  the  Aboy,  Vidal  &  Co.  houses  but  could  not 
swear  it;  that  the  houses  were  not  three  feet  above  the 
ground;    that  in  the  rear  perhaps  they  were  but  not  their 
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whole  length;  that  the  floor  in  front  ahnost  rested  upon  the 
ground,  although  witness  cannot  state  positively  that  it  was 
upon  a  level  with  the  sidewalk;  that  witness  entered  the 
cjourtyard  of  the  house  and  only  saw  the  general  condition 
of  the  same,  not  being  able  to  state  exactly  the  distance  from 
the  floor  to  the  ground ;  that  the  inspections  were  made  by 
the  inspector  who  reported  to  the  oflBice  of  Dr.  Creel,  who 
was  at  that  time  specially  in  charge  of  that  work ;  that  there- 
upon one  of  the  engineers  visited  the  house  in  company  with 
Dr.  Creel  and  they  determined  any  question  of  repairs;  that 
in  case  of  destruction  the  matter  was  submitted  to  witness 
as  director,  being  a  matter  of  importance ;  that  witness  went 
to  visit  the  building  as  the  result  of  a  complaint  made  by 
the  inspectors,  but  witness  cannot  say  who  were  the  inspec- 
tors mentioned;  that  Dr.  Creel  was  in  charge  of  that  sort 
of  work  in  San  Juan  under  the  direction  and  daily  super- 
nsion  of  witness;  that  ordinary  repairs  were  made  without 
consulting  witness,  but  no  building  was  destroyed,  unless  it 
were  a  hut  of  no  importance,  without  previous  submission  of 
the  ease,  to  witness. 

Dr.  Jose  Gomez  Brioso,  Chief  of  the  Bureau  of  Trans- 
missible Diseases  in  the  Department  of  Health,  states  that 
all  of  the  places  attacked  by  the  bubonic  plague  were  in 
Puerta  de  Tierra,  between  Stops  2%  and  6,  from  Stop  2%  to 
Stop  3,  and  from  Stop  3  to  4;  that  duri^^g  the  first  half  of 
the  epidemic  witness  accompanied  the  health  officer  in  nearly 
all  of  the  residential  visits;  that  witness  was  never  in  the 
houses  Nos.  21  and  23,  although  he  knew  the  spot  and  the 
buildings  (ranchones) ;  that  in  July,  1912,  the  said  buildings 
{rahchones)  were  in  very  bad  sanitary  conditon;  that  wit- 
ness was  never  in  the  said  houses  in  his  official  capacity,  as 
•  he  only  accompanied  the  health  officer  in  visiting  the  houses 
where  plague  cases  existed ;  that  wdtness,  in  the  exercise  of 
his  profession  as  physician,  had  been  in  said  buildings  {ran- 
chones) ;  that,  in  the  judgment  of  witness,  the  said  buildings 
[Tanchones)  were  in  bad  condition;   that  there  was  danger 


278  Aboy,  Vidal  &  Oo.  v.  The  People  of  P.  B.         [Vol.  21,  P.  B.  B. 

of  an  epidemic  of  plague  because  the  houses  were  located 
between  Stops  3  and  4,  which  was  the  focus;  that  witness 
believes  the  said  buildings  {ranchones)  might  have  been  put 
into  such  condition  as  not  to  constitute  a  menace  to  the  com- 
munity, rebuilding  them;  that,  taking  them  as  they  were, 
they  could  have  served  as  refuge  for  rats;  that  during  the 
period  of  the  epidemic  the  houses,  as  they  were,  could  have 
'constituted  a  nuisance ;  that  witness  regards  the  spot  men- 
tioned as  very  much  attacked ;  that  roundabout  the  buildings 
{ranchones)  were  inhabited  houses;  that  as  Chief  of  the 
Bureau  of  Transmissible  Diseases  all  reports  from  the  Island 
necessarily  come  to  the  office  of  witness;  that  the  case  of 
Facundo  Costoso  was  at  Stop  3%?  as  were  also  the  cases  of 
Fernando  Navarro  and  Catalino  Maldonado;  that  of  Mauri- 
cio  Sierra  was  at  Stop  4  and  those  of  Guillermo  Pizarro, 
Felipe  Munoz  and  Crecente  Iglesias  at  Stop  3;  that  this 
occurred  during  the  month  of  June,  1912;  that  witness  last 
saw  the  building  (ranchon)  in  June;  that  witness  did  not 
visit  the  said  building  because  the  plague  was  there;  that 
witness  cannot  remember  when  he  last  visited  the  said  build- 
ings (ranchones)  but  believes  that  it  was  before  the  plague, 
very  shortly  before;  that  as  physician  he  practiced  in  the 
said  ward;  that  he  does  not  remember  the  character  of  the 
illness  of  the  patient  there  visited,  but  that  it  was  not  a 
serious  case;  that  witness  does  not  remember  how  many 
times  he  visited  the  building;  that  as  health  officer  witness 
was  never  notified  of  any  contagious  disease  in  the  said  build- 
ings {ranchones) ;  that  the  danger  from  the  bubonic  plague 
existed  throughout  the  ward  of  Puerta  de  Tierra  as  well  as 
in  the  city  proper;  that  the  buildings  (ranchones)  might 
have  been  isolated  so  as  to  impede  the  sheltering  of  rats,  but 
witness  believes  that  the  better  measure  was  the  destraction 
thereof,  as  the  condition  of  the  houses  was  extremely  bad, 
although  witness  is  not  an  expert  and  only  voices  his  im- 
pression; that  rats  are  better  protected  in  old  buildings 
when  the  floor  is  near  the  ground  and  there  is  food  for  them ; 
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that  the  opinion  of  witness  was  that  all  houses  constituting 
a  public  nuisance  must  be  destroyed ;  that  witness  speaks  in 
general  terms;  that  if  a  house  were  of  great  value  witness 
was  of  the  opinion  that  other  measures  should  be  resorted 
to  for  the  protection  of  health  without  necessity  of  destruc- 
tion j  that  any  building  can  be  made  rat-proof;  that  the 
better  measure,  honestly,  was  destruction  as  the  better  means 
of  avoiding  the  propagation  of  the  disease ;  that  destruction 
is  better  because  the  cost  of  repairs  is  excessive ;  that  wit- 
ness never  examined  the  said  house  inside;  that  witness 
entered  the  same  but  did  not  examine  it;  that  witness  can- 
not state  whether  the  floor  rested  upon  the  ground ;  that 
witness  cannot  speak  as  to  the  floor  but  only  as  to  the  house 
as  a  whole ;  that  witness  did  not  examine  the  house  in  detail 
but  knows  that  it  was  inhabited. 

Dr.  Jose  8.  Belaval,  health  officer  in  May,  June,  July  and 
August,  1912,  testifies  that  he  examined  the  buildings  {ran- 
chones)  of  plaintiflf  and  found  them  in  ruinous  condition; 
that  the  examination  was  made  during  the  pest  and  they  had 
\^en  ordered  closed  previously  and  a  part  of  the  said  build- 
ings was  destroyed  by  the  owners  thereof  prior  to  the  pest; 
that  the  buildings,  as  well  as  the  water-olosets,  were  in  ruin- 
ous condition;  that  witness  does  not  remember  if  the  floors 
were  bad,  but  that  witness  advocated  the  destruction  of  the 
buildings  as  being  in  verj-  bad  condition;  that  witness  can- 
not state  positively  that  the  non-destruction  of  the  said 
Isouses  would  have  been  dangerous  to  the  community;  that 
there  would  have  been  the  same  danger  that  exists  in  all 
houses  that  are  not  in  sanitary  condition,  that  are  ruinous; 
that  witness  is  not  certain  whether  the  building  {raftchon) 
that  was  destroyed  before  the  plague  and  was  afterwards 
rebuilt  belongs  to  plaintiff  because  witness  has  not  had  time 
to  examine  the  files,  but  witness  remembers  that  there  was 
in  the  house  {ranchon)  fronting  San  Agustin  Street  and 
contiguous  thereto  another  in  worse  condition,  but  witness 
refers  to  the  property  in  general;  that  the  same  was  not  in 
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a  sanitary  condition;  that  it  was  ruinous  in  general  appear- 
ance but  witness  cannot  give  details,  more  than  a  year  hav- 
ing elapsed;  that  witness  has  an  idea  that  the  roof  was  of 
zinc,  But  is  uncertain  whether  the  same  was  smooth  or  cor- 
rugated zinc;  that  the  walls  and  partitions  were  of  wood, 
although  witness  does  not  remember  exactly  the  general  ap- 
pearance of  the  houses  beyond  the  fact  that  they  were  in  ruin- 
ous condition  and  unsanitary;  that  *' unsanitary  condition'' 
means  the  bad  state  of  the  water-closets,  a  dirty  house,  floors 
in  bad  condition,  roofs  that  leak  and  defective  walls;  that 
the  water-closets  in  thos«  houses  were  at  one  time  fixed  up; 
that  the  general  condition  of  the  houses  at  the  time  they  were 
destroyed  was  more  or  less  the  same ;  that  witness  made  the 
ii]spection  during  the  bubonic  plague;  that  witness  cannot 
remember  details,  but  remembers  perfectly  the  general  con- 
dition of  the  houses,  and  it  was  bad,  and  witness  does  not 
remember  whether  they  were  occupied  at  the  time  they  were 
destroyed;  that  one  was  a  large  house,  six  or  eight  doors, 
hut  witness  does  not  remember  the  exact  dimensions  and 
did  not  examine  the  boards;  that  the  house  was  raised  some- 
what from  the  ground  in  the  rear,  but  in  front  was  on  a 
level  with  the  sidewalk,  and  on  the  corner  there  were  steps, 
but  on  the  other  side  it  was  lower;  that  the  floor  was,  very 
close  to  the  sidewalk,  although  witness  did  not  measure  it. 

Enrique  Peterson  states  that  in  the  month  of  July  he 
examined  the  two  houses  (ranchones),  property  of  plaintiff, 
finding  them  in  bad  condition ;  that  there  were  various  holes 
in  the  floor  through  which  witness  passed  his  hands  in  order 
to  place  small  rat-traps;  that  some  of  the  walls  joined  the 
floors;  that  there  were  some  broken  places  in  that  part  of 
the  house  fronting  San  Agustin  Street,  next  to  the  sidewalk; 
that  the  front  part  of  the  house  joined  the  sidewalk  and  in 
the  rear  there  were  various  boards  that  admitted  the  placing 
of  rat-traps ;  that  rats  were  caught,  although  few  in  number, 
in  the  said  house  during  the  epidemic  in  June  and  July; 
that  the  walls  that  did  not  join  were  made  of  broad  boards 
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and  were  single  so  that  they  offered  no  shelter  to  the  rats ; 
that  there  were  a  good  many  holes  in  the  floors,  and  while 
witness  cannot  state  that  there  were  holes  in  all  the  rooms, 
witness  believes  that  most  of  the  rooms  had  them ;  that  wit- 
ness thinks  said  holes  were  due  to  the  age  of  the  house ;  that 
witness  does  not  know  whether  the  sanitary  authorities  or- 
dered the  said  holes  made  in  order  to  place  rat-traps;  that 
the  roofs  were  also  bad,  as  the  zinc  was  broken  in  places; 
that  one  could  see  through  the  roof  from  the  inside;  that 
witness  was  never  in  the  house  during  a  rain  and  does  not 
know  if  it  leaked;  that  witness  does  not  know  how  many 
rats  were  caught  in  the  buildings,  but  went  there  daily  to 
place  the  traps;  that  during  the  time  witness  visited  the 
bnildings  they  were  occupied,  and  there  was  a  room  with 
charcoal  in  it,  but  no  store;  that  the  building  was  rather 
dirty;  that  witness  does  not  remember  what  he  saw  in  the 
small  house  separate  from  No.  23,  nor  the  condition  of  the 
building  where  lumber  was  stored. 

Francisco  Conde,  employee  of  the  Health  Department  en- 
gaged in  the  public  cleaning  of  Puerta  de  Tierra,  states  that 
he  was  ordered  by  the  health  officer  to  inspect  all  the  court- 
yards {patios)  and  ojjserved  that  the  walls  and  floors  of  the 
buildings  (ranchones)  in  question  were  in  bad  condition; 
that  the  walls  were  worm-eaten  and  some  of  the  boards  were 
loose  in  the  rear;  witness  removed  from  the  room  of  a 
woman  named  Dolores  much  trash  piled  in  the  comers  of 
the  house,  the  walls  of  which  were  lined  with  an  impervious 
cloth;  that  the  zinc  was  in  bad  condition,  corroded  and  in 
various  places  ceiled  with  impervious  cloth;  that  the  floor 
of  the  portion  occupied  by  the  merchant  Moran  was  raised 
something  more  than  a  meter,  but  the  room  occupied  by 
Dolores  was  low ;  that  the  boards  in  front  were  worm-eaten ; 
that  the  inspection  was  made  by  witness  between  the  19th 
and  22d  of  June  during  the  plague ;  that  witness  went  there 
to  clean  the  corral,  but  that  he  had  to  enter  the  house  to 
remove  trash  from  beneath  the  floor. 
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Juan  C.  Velez  testifies  that  he  knows  the  buildings  {ran^ 
chones)  as  he  carried  on  a  business  there — refreshments^ 
sweetmeats  and  cigars;  that  he  left  the  place  four  months 
prior  to  the  outbreak  of  the  plague,  and  when  he  was  there 
the  rats  ate  his  cocoanuts  and  damaged  his  sausages;  that 
witness  cannot  calculate  the  number  of  rats,,  but  that  there 
were  also  other  vermin;  that  in  the  part  of  the  building 
occupied  by  witness  the  floor  was  broken  and  contained 
cracks  which  witness  covered  to  prevent  the  rats  coming  up 
and  robbing  him'  of  what  he  had;  that  the  portion  occupied 
by  witness  was  clean;  that  leaks  in  the  roofs  wet  the  pro- 
visions; that  witness  did  not  repair  the  roof  to  avoid  wet- 
ting the  provisions  but  gathered  together  the  latter;  that 
when  witness  complained  to  the  owners  they  told  him  to  paint 
it  and  repair  it  himself,  but  as  the  house  was  not  his  he  did 
nothing;  that  he  did  not  fear  rain  at  night  because  he  left 
everything  collected  imder  the  counter  or  covered  with  boxes ; 
that  the  refreshments  were  kepi  in  bottles  and  witness  hung 
the  sausages  in  the  show-case  and  they  disappeared  during 
the  night;  that  during  the  time  witness  was  there  no  repairs 
were  made  in  the  floor  of  his  establishment. 

Higinio  Brillanes  states  that  he  knows  the  buildings;  that 
he  roomed  there  four  years  and  ran  the  restaurant  eight 
years  in  the  little  house  in  (adjoining?)  No.  23,  and  left 
some  four  months  before  the  plague  because  the  house  was 
closed  by  the  sanitary  authorities;  that  the  house  was  not 
in  good  condition;  it  was  wet  and  there  w^ere  holes  in  the 
floors  and  the  wall  in  the  rear  was  bad;  that  plaintiffs  put 
concrete  in  the  kitchen;  that  there  were  a  good  many  rats; 
that  the  restaurant,  after  witness  moved,  they  ordered  torn 
down;  and  before  that,  when  witness  moved,  they  put  lum- 
ber in  it. 

Emiliano  Barrientos  testifies  that  he  knows  the  buildings 
(ranchones)  Nos.  21  and  23;  that  he  lived  eleven  months  in 
No.  21  until  the  health  authorities  ordered  him  to  move; 
that  the  room  in  which  he  lived  Avas  in  bad  condition;  that 
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it  was  wet  and  the  walls  were  worm-eaten  and  the  floors 
rested  upon  the  ground ;  that  the  roof  was  bad  and  leaked 
and  there  were  all  kinds  of  vermin,  scorpions,  cockroaches, 
rats,  etc. 

That  the  evidence  for  the  defense  leaves  much  to  be  de- 
sired in  the  way  of  accuracy  of  detail  and  positiveness  of 
assertion  upon  the  part  of  witnesses  whose  plain  duty  was 
to  know  the  facts  and  who  should  have  been  able  to  speak  in 
no  uncertain  tone  in  regard  thereto^  cannot  be  denied.  There 
is,  however,  small  comfort  for  plaintiff  in  the  testimony  for 
the  defense  taken  as  a  whole,  and  we  cannot  agree  to  the 
proposition  so  insistently  urged  by  appellant  that  the  ele- 
ments wanting  in  the  plaintiff 's  case,  as  made,  have  been  sup- 
plied by  the  evidence  introduced  by  the  defense.  Howe\  er 
reprehensible  the  vague  uncertainty  as  to  details  that  should 
have  been  definitely  ascertained  and  made  a  matter  of  record^ 
or  in  some  way  carefully  preserved  for  future  reference  may 
be,  it  is  reasonably  clear  that  the  houses  in  question  were 
old,  ramshackle  buildings,  very  much  out  of  repair,  with 
leaky  roofs,  worm-eaten  walls  and  rotten  floors,  resting  in 
part,  at  least,  upon  the  ground  and  infested  with  vermin. 
There  is  practically  nothing  in  the  record  to  contradict  this 
conclusion,  which  can  be  drawn  almost  as  readily  from  the 
very  vague  and  uncertain  testimony  of  plaintiffs  as  from 
that  of  defendant,  and  there  is  nothing  to  show  definitely  that 
plaintiffs,  if  given  the  option  of  destroying  the  buildings  or 
making  them  rat-proof,  would  have  elected  the  latter  alter- 
native, or  that  the  same  could  in  any  event  have  been  put 
in  a  sanitaiy,  rat-proof  condition  without  practically  com- 
plete demolition  and  reconstruction,  and  at  an  expense  out 
of  all  proportion  to  the  actual  value  involved.  There  is,  in 
short,  nothing  in  the  evidence  upon  either  or  both  sides  of 
the  case  upon  which  to  base  a  definite  conclusion  that  the 
order  of  the  Director  of  Sanitation  was  either  unjust  or 
illegal. 
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We  need  not  rehearse  here  the  story  of  the  plague  in 
Porto  Eico,  nor  need  we  dwell  at  length  upon  the  seriousness 
of  the  conditions  that  obtained  at  the  date  of  its  first  appear- 
ance. The  historical  facts  are  or  should  be  fresh  in  the  mind 
of  every  thoughtful  resident  of  the  Island.  It  is  human, 
however,  to  forget  and  underestimate  a  danger  that  is  past, 
and  methods  and  measures  that  seemed  at  the  time  justly 
open  to  bitter  criticism,  as  much  too  conservative  and  en- 
tirely inadequate  in  the  face  of  the  impending  peril,  may,  in 
iho  course  of  time,  come  to  appear  to  the  impulsive  and  un- 
wary mind  as  unnecessarily  harsh  and  -severe  and  wholly 
unreasonable  and  unjustifiable.  We  should  not  lose  sight 
for  a  moment  of  the  actual  situation  at  the  time  of  the  de- 
struction of  plaintiff's  property,  a  situation  that  called  for 
swift  and  decisive  action,  executive  ability  of  a  high  order, 
nnflinching  moral  courage,  and  unswerving  devotion  to  duty 
on  the  part  of  the  men  upon  whose  shoulders  rested  the  re- 
sponsibility for  such  proportions  as  the  prospective  scourge 
might  attain;  and  viewing  the  whole  testimony  in  the  light 
of  that  situation,  we  do  not  hesitate  to  hold  that  the  action 
of  the  health  authorities  complained  of  was,  as  we  have  al- 
ready suggested,  not  only  just  and  legal,  but  most  impera- 
tively necessary  and  preeminently  proper  and  praiseworthy. 
Any  other  course  under  such  circumstances  in  dealing  with 
old,  more  or  less  dilapidated  buildings  infested  with  rats 
and  other  vermin  and  standing  in  the  very  hotbed  of  the 
disease;  any  faltering,  wavering,  or  delay,  or  dallying  with 
such  halfway  measures  as  orders  for  rat-proofing  and  repairs 
with  the  accompanying  details  of  estimates,  plans  and  speci- 
fications, protests,  injunctions,  and  other  devices  for  killing 
time  instead  of  rats,  not  to  mention  the  time  required  to 
accomplish  the  task  once  actual  work  should  begin,  would 
have  amounted  to  a  morally  criminal  dereliction  of  oflScial 
duty,  and  if  pursued  or  persisted  in  as  a  definite  general 
policy,  would  no  doubt  have  resulted  in  a  very  dark  and 
gruesome  chapter  in  our  local  history,  instead  of  what  now 
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seems  to  many  a  comparatively  insignificant  incident  as 
trivial  in  its  nature  as  it  was  transient  in  its  duration,  and 
remarkable  only  by  reason  of  its  enormous  cost  calculated 
exclusively  in  dollars  and  cents. 

We  find  no  reason  for  disturbing  the  judgment  of  the 
court  below  and  the  same  must  be  affirmed. 

Afirmed. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro, 
and  Aldrey  concurred. 


The  People,  Plaintiff  and  Respondent,  v.  Crespo,  Defend- 
ant AND  Appellant. 

Appeal  from  the  District  Court  of  San  Juan,  Section  2,  in 
a  Prosecution  for  Murder  in  the  First  Degree. 

No.  653.— Decided  July  31,  1914. 

MuRDEK  IN  First  Degree — Malice  Aforethought — Onus  Probandi. — ^In  a  case 
of  murder  in  the  first  degree  the  anus  probandi  that  the  accused  killed  his 
victim  deliberately  and  with  malice  aforethought  is  on  the  prosecution. 

Id. — Premeditation  and  Deliberation — Evidence. — ^When,  as  in  the  case  at  bar, 
evidence  is  introduced  to  show  that  the  victim  carried  jewelry  or  money;  that 
some  days  before  his  death  the  accused  asked  permission  to  carry  a  weapon^ 
which  request  was  granted;  that  immediately  after  the  crime  the  victim  said 
nothing  about  his  money,  but  only  asked  the  first  person  whom  he  met  to 
take  care  of  the  goods  he  was  selling;  and  it  being  admitted  that  there  was 
no  other  motive  for  the  crime,  it  must  be  concluded  that  the  fact  that  the 
accused  asked  permission  to  carry  a  weapon  is  compatible  with  the  desire  to 
protect  his  principal  and  himself  during  their  travels,  and  that  the  whold 
evidence  is  compatible  also  with  an  accident  or  with  a  sudden  quarrel  be- 
tween the  two  men,  under  which  circumstances  it  is  manifest  that  the  ele- 
ments of  premeditation  and  deliberation  have  not  been  proven  in  this  case. 

Id. — Instructions  to  Jury — ^Murder  in  Second  Degree — Homicide. — The  fact 
that  the  trial  judge  in  this  case  gave  only  special  instructions  as  to  the 
crime  of  murder  in  the  first  degree  and  not  as  to  murder  in  the  second 
degree  and  homicide,  constitutes  a  fundamental  error  which  requires  the 
reversal  of  the  judgment. 
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Id. — Statement  or  Victim — ^Bes  Gestae — Statement  in  AatIculo  Mobtis.-- 
The  victim  in  this  case  charged  the  first  person  whom  he  met  after  being 
stabbed  to  look  after  his  wares,  but  shortly  afterwards  said  that  he  hsd 
been  stabbed  and,  on  being  questioned,  said  that  Josefino  Crespo  was  his 
assailant.  It  was  held  that  such  evidence  was  admissible  as  part  of  the 
res  gestcB  and  that  the  iUcal  could  not  maintain  on  appeal  that  such  evidence 
was  admissible  as  a  dying  statement,  because  when  the  said  evidence  was 
objected  to  in  the  trial  court  the  fif>cal  stated  that  he  offered  it  as  part  of 
the  res  gestm. 

Evidence — Bes  Gestae. — ^Determining  whether  a  part  of  the  evidence  constitutes 
a  part  of  the  res  gestce  or  not  is  the  province  of  the  court,  and  the  jorr 
has  the  right  to  consider  that  part  of  the  evidence  in  conjunction  with  all 
the  evidence  introduce^  in  the  case. 

Id.— Instructions  to  Juby — Circumstantial  Evidence. — ^In  cases  depending  on 
circumstantial  evidence  the  court  should  instruct  the  jury  regarding  the 
nature  of  such  evidence,  and  when,  as  in  the  case  at  bar,  only  a  portion  of 
the  evidence  is  of  such  character,  the  judge  should  explain  it  in  his  instruc- 
tions. 

Instructions  to  Jury. — The  statement  by  the  judge  in  his  instructions  to  the 
jury  that  the  accused  had  stood  mute  and  had  not  explained  to  them  how 
the  crime  was  conunitted,  constitutes  a  fundamental  error  as  this  might 
induce  the  jury  to  believe  that  it  was  necessary  for  the  accused  to  offer 
evidence  in  explanation  of  his  conduct. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jase  de  J.  Tizol  for  the  accused. 

Mr.  Charles  E.  Foote,  fiscal,  for  The  People. 

Mr.  Justice  Wolf  delivered  the  opinion  of  the  court. 

The  information  in  this  case  reads  as  follows: 

'^The  fiscal  files  an  information  against  Josefino  Crespo  for  the 
crime  of  murder  in  the  first  degree,  a  felony  committed  as  follows: 
On  or  about  June  17,  1912,  within  the  jurisdiction  of  Rio  Grande, 
which  forms  part  of  the  judicial  district  of  San  Juan,  the  aforesaid 
Josefino  Crespo  unlawfully,  voluntarily,  and  maliciously,  and  in  a 
treacherous,  deliberate,  and  premeditated  manner,  assaulted  and 
wounded  Tom4s  Comas  with  a  knife  with  the  intention  of  Mlling 
him,  inflicting  a  deep  wound  in  his  left  lumbar  region  and  dividing 
his  large  intestine  in  the  lumbar  colon,  the  curves  of  the  small  intes- 
tine as  well  as  the  arteries  and  blood  vessels  of  the  peritoneum  layer, 
from  which  wound  he  died  a  short  time  thereafter.  This  act  is  con- 
trary to  the  law  in  such  case  made  and  provided  and  against  the 
peace  and  dignity  of  The  People  of  Porto  Rico.  (Signed)  Jaime 
Sifre,  Assistant  District  Fiscal.  The  foregoing  information  is  based 
upon  the  testimony  of  witnesses  who  were  examined  under  oath  and 
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I  believe  there  is  just  cause  for  presenting  the  same  before  the  court. 
(Signed)  Jaime  Sifre,  Assistant  District  Fiscal,  Sworn  to  and  signed 
before  me  this  27th  day  of  July,  1912.  (Signed)  R.  Diaz  CoUazo, 
Assistant  Secretary  of  the  District  Court* of  San  Juan." 

After  a  trial  before  a  jury  the  defendant  was  found  guilty 
of  murder  in  the  first  degree  and  was  sentenced  to  be  hanged. 

The  appellant  assigns  nine  grounds  of  error.  In  none  of* 
them  is  the  attention  of  this  court  directly  drawn  to  the  fun- 
damental error  in  the  case,  although  such  error  is  suggested 
in  the  appellant's  discussion  of  the  court's  instructions.  The 
fundamental  error  in  the  case  is  the  failure  of  the  evidence 
to  make  out  a  case  of  murder  in  the  first  degree.  The  proof 
is  as  follows: 

^^Tamds  Cardona  testified  that  on  June  17  he  was  working  on 
the  farm  of  Nicol&s  Garcia,  in  the  ward  of  Sabana  of  Rio  Grande, 
when  between  7  and  8  o'clock  a.  m.  he  saw  Tom&s  Comas  pass  by, 
at  a  distance  of  about  two  or  three  cuerdUis,  carrying  a  vaUse.  He 
was  accompanied  by  another  person,  whom  the  witness  did  not  know, 
and  the  said  person  was  also  carrying  a  valise. 

*^ Dolores  Rivera  testified  that  about  June  17,  in  the  morning,  he 
was  working  on  the  farm  of  Nicol&s  Garcia,  in  the  ward  of  Sabana 
of  Bio  Grande,  with  Tom&s  Cardona,  when  between  7  and  8  o'clock 
he  saw  Tom&s  Comas  pass  by  accompanied  by  a  young  white  man 
of  medium  size,  whom  he  did  not  know  but  whom  he  identified  later. 
Pointing  to  the  defendant,  the  witness  answered  the  fiscal  that  he 
thought  that  was  the  person  who  accompanied  Tom&s  Comas;  that 
he  looked  like  him.  That  they  were  walking  along,  one  carrying  a 
basket  and  the  other  a  valise ;  that  on  the  day  on  which  Tomas  Comas 
passed  by  with  that  other  person  Tom&s  Comas  was  killed  in  that 
ward  and  that  he  remembers  that  day. 

^* Jesus  Mercado,  Senior,  testified  that  in  the  month  of  June  he 
lived  on  the  property  of  Nicolas  Garcia  in  the  ward  of  Sabana  of 
Rio  Grande,  near  Luquillo,  where  he  was  working  with  one  of  his 
sons,  Jesus  Mercado,  Junior.  That  while  he  was  working  he  heard 
a  loud  cry  of  *Ay!'  which  he  thought  was  uttered  by  some  person 
who  had  fallen  from  a  bread-fruit  tree,  the  cry  having  come  from 
near  the  bread-fruit  tree ;  that  he  sent  his  son  to  see  what  had  hap- 
pened;  that  later  he  went  to  his  son  and  there  found  his  son  and 
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Tomas  Comas  sitting  on  the  bed,  and  after  he  had  asked  the  witness' 
wife  for  a  glass  of  water  he  fell  back  and  died  there  from  a  knife- 
thrust  which  had  been  given  him  from  behind;  that  he  knows  Jose- 
fino  Crespo  who  was  taken'  to  the  house  of  Nicolas  Garcia  and  held 
there  until  the  police  arrived;  that  he  saw  the  knife  with  which 
Comas  was  wounded,  and  it  was  a  large  knife  and  covered  with  blood. 

^^  Jesus  Mercado,  Jumor,  testified  that  in  the  month  of  June  he 
was  living  in  the  ward  of  Sabana;  that  on  the  morning  of  the  17th 
of  the  said  month  he  went  out  to  work  with  his  father  on  the  farm 
of  Nicol&s  Garcia  and  somewhere  between  8  and  9.  o'clock  in  the  morn- 
ing he  heard  some  cries,  and  he  said  to  his  father,  'Papa,  listen  to  what 
is  going  on,'  and  his  father  sent  him  to  the  house  because  he  believed 
that  it  was  his  sister  who  had  fallen  from  the  tree,  and  upon  arriv- 
ing at  the  house  he  found  his  young  sister  crying,  and  she  said  to 
him  that  Tomas  Comas  had  come  there  wounded ;  that  Tomas  Comas 
was  on  his  mother's  cot;  that  Nicol&s  Garcia  ordered  him  to  catch 
a  horse  and  go  to  the  village  or  town  to  tell  about  what  had  happened; 
that  when  he  went  to  catch  the  horse  he  heard  a  noise  in  some  bushes 
and  he  saw  a  person  going  along  without  a  hat,  and  he  went  toward 
him  and  caught  hold  of  him  and  asked  him  what  his  name  was,  he 
replying  *Josefino';  that  then  he  told  him  he  was  going  to  take  him 
to  the  house  because  the  dead  man  had  said  that  Josefino  had  killed 
him ;  that  Nicolas  Garcia  then  came  along  and  the  two  of  them  took 
Josefino  up  to  the  house.  Upon  being  asked  by  the  fiscal  whether 
the  person  referred  to  was  in  the  court-room,  he  answered  'Yes'  and 
pointed  to  the  defendant.  That  when  the  witness  arrived  at  the  house 
Tom&s  Comas  had  already  died.  Upon  being  asked  whether  the  de- 
fendant said  anything  to  him  to  the  effect  that  he  was  not  the  per- 
son who  committed  the  act,  he  replied  that  the  defendant  tried  to 
get  away  and  said,  'Let  me  go,  I  am  not  the  person.'  That  about 
20  or  25  days  after  the  act  was  committed  the  sheath  of  the  knife 
was  found  where  it  had  been  hidden  in  the  hills  and  also  a  little  book 
which  had  some  letters  in  it  and  was  covered  with  dirt,  and  he  deliv- 
ered it  to  ttie  owner  of  the  property.  The  sheath  being  shown  him, 
he  identified  it.  That  before  the  act  was  committed  he  had  seen  Jose 
fino  Crespo  walking  with  Tomas  Comas;  that  his  mother  hold  him 
that  the  deceased  had  declared  to  her  before  he  died  that  Josefino 
had  killed  him. 

^^  Nicolas  Oarcia  testified  that  about  the  month  of  June  he  was  liv- 
ing in  the  town  of  Luquillo  and  had  a  farm  in  Sabana ;  that  Tomas 
Cardona,  Dolores  Rivera,  Jesus  Mercado,  Sr.,  and  Jesus  Mercado, 
Jr.,  are  peons  of  his;   that  on  June  17  while  he  was  walking  around 
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his  farm  he  heard  a  cry  of  *Ay,  aunt!  I'm  killed;  they  have  given 
me  a  knife-thrust.  Ay,  aunt!  come  quickly.'  That  he  looked  and 
saw  a  person  running  up  by  the  wire  fence  toward  the  mountain, 
and  when  the  witness  arrived  at  the  house  he  found  Tom&s  Comas 
on  a  cot  and  he  had  a  knife  wound  in  his  back  frdm  which  blood  was 
flowing.  That  Tom&s  Comas  was  a  peddler  and  took  Josefino,  the 
accused,  with  him  as  his  peon;  that  upon  arriving  at  the  house  Tom&s 
Comas,  who  was  already  in  a  dying  condition,  told  him  in  the  pres- 
ence of  the  woman  of  the  house  and  himself  that  his  pe6n,  Josefino 
Crespo,  had  wounded  him,  and  then  in  three  or  four  minutes  he  died ; 
that  he  went  at  once  to  look  for  the  person  whom  he  had  seen  run 
toward  the  mountain  and  found  Jesus  Mercado  holding  Josefino 
Crespo,  who  resisted,  and  they  took  him  to  the  house,  he  being  vio- 
lent and  trying  to  escape.  That  when  the  witness  arrived  at  the  house 
he  found  a  knife  on  top  of  the  valise  and  took  charge  of  it,  deliver- 
ing the  valise  to  the  woman  to  take  care  of  it;  that  when  he  arrived 
where  Josefino  Crespo  was  the  latter  told  him  that  he  was  not  the 
one  who  had  wounded  Tom6s  Comas ;  that  he  was  running  after  the 
person  who  had  done  so,  the  person  being  a  negro  who  had  a  hand- 
kerchief around  his  head.  That  when  they  took  Josefino  Crespo  to 
the  house  where  Tomas  Comas  was  he  took  the  dead  man's  hat,  saying 
that  it  was  his,  and  witness  told  him  it  was  not,  and  later  Crespo 's 
hat  was  found  near  a  stake  in  the  ground;  that  it  was  a  felt  hat. 
Witness  identified  the  hat  which  Josefino  Crespo  wore  and  a  knife 
which  had  a  black  handle ;  that  when  he  saw  the  knife  in  the  house 
it  was  covered  with  filth  up  to  the  handle;  that  when  he  arrived 
at  the  house  and  found  the  wounded  man  the  latter  said  to  him,  'Don 
Nicol&s,  Josefino  Crespo,  my  companion,  stuck  a  knife  in  me,'  and 
at  that  moment  he  was  conscious  but  died  immediately ;  that  before 
the  deed  was  committed  he  had  seen  Josefino  Crespo  in  the  town  with 
Comas;  that  between  the  time  when  he  heard  the  cry  and  the  time 
he  arrived  at  the  house  and  found  Tomds  Comas  there  about  three 
or  four  minutes  transpired,  the  place  where  the  refuse  from  the  house 
was  being  about  one  cuerda's  distance.  The  witness  identified  the 
pair  of  trousers  which  was  shown  him  as  the  same  trousers  which 
Josefino  Crespo  wore  on  the  day  of  the  crime  and  pointed  out  the 
place  where  they  had  a  smear  of  filth,  which  trousers  the  fiscal  offered 
in  evidence  in  order  to  corroborate  the  testimony  of  the  witness,  and 
to  show  that  after  he  had  stabbed  the  victim  he  wiped  the  knife  on 
the  trousers. 

''Monserrate  Comas  testified  that  he  is  an  Insular  policeman ;  that 
Tom&s  Comas  was  his  brother  and  that  he  knows  Josefino  Crespo 

Ott.  VoLtl-19 
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who  for  soine  time  lia'd  been  the  peon  of  his  brother,  who  was  a  ped- 
dler; that  aloiig  abbut  the  first  of  the  month  of  June  or  the  last  of 
the  month  of  May;  1912,  his  brother  carried  a  knife  and  a  revolver, 
which  he  thought  was  a  buU-dog  revolver,  and  the  knife,  a  long  one 
with  a  black  handle;  ^hich  article  he  carried  in  the  basket;  that 
one  night,  when  the  witness  was  not  yet  an  Insular  policeman,  hia 
brother  came  to  him  in  hi&r  house  and  asked  him  to  count  some  mon^— 
about  $l,500-^->4did'  then  Josefino  Crespo  asked  him  for  one  of  the 
weapons,  telling  him 'that  he  did  not  need  two,  and  his  brother  repUed, 
'Take  whichever  you  like.  You  may  take  the  knife  or  the  revdver. 
just  as  you  choose,'  and  Josefino  Crespo  said,  *I  prefer  the  knife/ 
That  this  incident 'al)Out  the  knife  occurred  about  ten  or  twelve  days 
before  the  crime.  The  fiscal  showed  the  knife  to  the  witness  and  he 
identified  it.  That  the  said  weapon  was  given  to  Josefino  Crespo 
by  his  brother  in  the  presence  of  the  witness;  that  the  reason  his 
brother  got  him  to  count  the  $1,500  was,  as  he  said,  'You  have  been 
working  such  a  long  time,  are  you  still  poor?'  and  he  replied,  *No, 
I  have  some  mon^y:'  Then  the  w^itness  said  'About  how  much  money 
have  you?'  and  he  replied,  'Count  it,'  and  he  counted  it.  That  he  car- 
ried the  money  in  a  package  in  one  of  his  pockets,  and  he  always  car- 
ried the  money  wherever  he  went;  that  it  appears  that  his  brother 
was  in  love  with  Josefino 's  sister  and  that  due  to  this  circumstance 
he  had  employed  Josefino,  whom  he  had  told  on  two  or  three  occa- 
sions that  he  did  not  need  him ;  that  prior  to  this  time  Josefino  and 
his  brother  had  had  some  quarrels  but  they  had  passed  oflP ;  that  Jose- 
fino invited  his  brother  to  go  out  with  him  several  nights,  but  as  his 
brother  carried  that  amount  of  money  he  did  not  care  to  go  out  at 
night;  that  when' his  "brother  died  the  witness  was  a  policeman  in 
Juncos  and  that  he  had  not  been  able  to  find  the  $1,500  because  the 
accused  was  more  than  a  quarter  of  an  hour  on  the  mountain  and 
had  time  to  hide  it. 

' '  Carlota  Mercado  testified  that  she  lives  in  Luquillo ;  that  .in  the 
month  of  June  she  lived  in  Sabana;  that  she  knew  Tom&s  Comas 
who  formerly  was  a  laborer  and  later  a  peddler;  that  she  knew  Jose- 
fijio  Crespo  by  sight:  Upon  being  p.sked  whether  the  person  who  ac- 
companied Tom&s  Comas  was  present,  she  replied  aflSrmatively  and 
pointed  to  the  accused;  that  what  had  happened  on  June  17  was 
that  Tomfis  Comas  was- killed ;  that  the  witness  being  in  her  house  she 
looked  out  of  the  window  between  8  and  9  in  the  morning  because 
she  heard  loud  cries  of  'Ay!  ay!';  that  she  looked  and  saw  Tomas 
Comas  coming  running,  who  saw  her  and  said,  '  Come  1  take  this  knife 
and  carry  it  to  your-  hbus^  and  go  get  the  pack  of  notions  which  is 


under  the  bread-iriiit  tree';  tlikt  the  witiie^  took  the ■kilife'and  went" 
to  the  bread-fruit  tree  to  get  the  ndtions,  and  toxxnd  there  the  valise 
whidi  had  some  filth  ofi  it^  that  sh^  brought  it  to  the  house  and  when 
she  got  there  TotHkk^'  Colnas  had  died ;  t6at  she  took  only  a'  Very  shbrt^ 
tini^  to  fetorn  with  the  valise  bemuse  the  place  between  where  the 
vahfife  was  and  the  house  was  only  about  a  cU4rSa*s  distaneeV  that 
she  put  the  knife  on  top  of  the  valise;  that  it  was  a  long  knife  with 
a  black  handle,  and  Was  covered  with  blood  and  filth;  that  she  did 
not  see  the  wound  and  did  not  know  where  it  was,  and  that  Tom&s 
Comas  diied  from  the  knife-thrust  which  was  given  him;  that  she 
saw  Josefino  Crespo  in  the  house  that  same  day  when  her  brother 
and  Don  Nicol&s  brought  him  there. 

^^Fabriciamia  RobUs  testified  that  she  lives  in  the  ward  of  Sabana 
of  Rio  Orande;  that  Carmen  Mercado  and  Carlota  are  her  daughters;" 
that  on  the  17th  of  June,  when  she  was  away  from  the  house  at  a 
brooky  she  heard  cries  in  her  house  and  on  coming  back  saw  that  it 
was  Tom&s  Comas;  that  she  asked  what  had  happened  to  hitn  land 
he  said  that  he  had  been  stabbed,  and  then  she  asked  him  who  had  * 
done  it  and  he  replied  that  Josefino  Crespo,  his  assistant ;  that  Cothas 
went  into  the  room  and  laid  down  on  the  bed  and  died  there  immedi- 
ately after  saying  that  Josefino  Crespo  was  the  one  who  had  stabbed 
Mm;  that  Tom4s  Comas  showed  her  the  wound  and  when  he  had 
made  the  statement  to  her  there  was  nobody  present  but  Nicolfis  Gar- « 
da  and  herself ;  that  she  saw  Josefino  Crespo  when  they  brought  him 
to  the  house;  that  the  deceased  called  her  'aunt'  and  as  he  did  not 
see  her  in  the  house  he  called  for  his  aunt,  saying  'Ay!  ay!  I  have 
been  stabbed';  that  she  saw  the  knife,  which  was  a  long  one  with  a 
black  handle,  and  she  identified  it  when  shown  it  by  the  fiscal. 

^^  Carlos  Oarcia  de  la  Naceda  testified  that  he  is  the  municipal 
judge  of  Bio  Grande;  that  on  one  of  the  days  of  the  month  of  June, 
he  went  to  Luquillo,  it  being  the  same  day  on  which  the  crime  was 
committed,  and  he  saw  Josefino  Crespo;  that  he  did  not  notice  any- 
thing about  his  clothing  which  attracted  his  attention,  but  he  did 
notice  on  a  pair  of  trousers  some  filth,  pointing  to  the  place  where  he 
saw  it ;  that  the  witness  took  charge  of  the  property  of  Comas. 

*'Dr.  Miguel  Veve  testified  that  he  is  a  physician  and  surgeon; 
that  he  knows  Tomfis  Comas  and  his  family ;  that  about  June  17  or 
18  he  had  occasion  to  attend  Tom4s  Comas,  who  did  not  show  any 
extra  signs  of  violence,  not  even  the  slightest  scratch,  but  he  died  of 
a  wound  on  the  left  side  made  by.  a  sharp  instrument,  the  wound 
being  quite  large;  that  the  stab  was  undoubtedly  toward  the  front 
and  the  instrument  was  quite  long,  from  9  to  10  centimeters;    that 
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the  weapon  cut  the  colon  on  its  external  margin  and  severed  the  intes- 
tines in  different  places,  causing  innumerable  incisions  and  at  the 
same  time  a  rupture  of  the  veins,  producing  an  internal  hemorrhage, 
which  could  not  be  avoided  because  the  wound  was  in  the  thickest 
arterial  section;  that  Tom&s  Comas  died  of  the  wound  thus  received; 
that  when  Tomlis  Comas  received  the  wound  he  must  have  been  on 
the  same  level  as  the  aggressor,  for  it  cannot  be  explained  otherwise; 
also,  both  Tom&s  Comas  and  the  aggressor  must  have  occupied  crouch- 
ing positions,  the  latter  inclined  forward;  that  a  person  may  walk 
along  for  ten  minutes  with  such  a  wound  and  go  a  distance  of  one 
ctierda,  being  able  to  speak  at  the  same  time,  as  the  hemorrhage  would 
proceed  very  slowly;  that  it  would  be  all  the  more  reasonable  for 
him  to  be  able  to  walk  and  talk  for  a  distance  of  one  cuerda  if  it 
were  true,  as  said  in  this  case,  that  the  knife  was  left  in  the  wound; 
that  Tomas  had  a  strong  constitution  and  could  retain  his  mental 
faculties  up  to  the  moment  of  his  death ;  that  this  kind  of  a  wound 
would  not  produce  unconsciousness,  but,  on  the  contrary,  the  brain 
would  remain  entirely  clear. 

^'Celina  Mercado  testified  that  in  the  month  of  June  she  lived  in 
the  house  of  Nicol&s  Garcia;  that  she  knows  Tom&s  Comas  and  Jose- 
fino  Crespo  who  went  together;  that  on  the  said  17th  day  of  June 
Tom4s  Comas  arrived  at  her  house  wounded  and  the  witness  went  to 
call  her  mother  who  was  washing  clothes  in  the  brook;  that  when 
Tom&s  Comas  arrived  at  the  house  he  was  screaming  and  carried 
a  knife  which  he  gave  to  her  sister  Carlota.  A  knife  being  shown 
to  the  witness,  she  said  it  was  the  same  one  which  Tomas  carried  in 
his  hand.  That  from  the  time  she  saw  Comas  to  when  she  returned 
from  Galling  her  mother  was  about  ten  minutes.  That  when  Comas 
said  to  her  mother  that  it  was  Josefino  Crespo  who  had  stabbed  him 
there  was  no  one  present  but  her  mother  and  herself,  and  that  between 
the  time  when  Comas  made  this  statement  and  the  time  he  died  was 
about  ten  minutes." 

From  this  recital  of  the  proof  the  following  facts  appear. 

namely : 

That  Tomas  Comas  was  killed  by  a  knife-thrust  at  the 
hands  of  Josefino  Crespo,  the  defendant.  It  is  unnecessary 
to  recite  the  individual  data  from  which  this  conclusion  i? 
arrived  at  because  it  is  the  ultimate  fact  in  the  case,  and  in 
considering  as  we  shall  whether  the  proof  is  sufficient,  like 
a  demurrer  to  the  evidence,  all  the  evidence  of  the  fiscal  must 
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he  given  full  force,  and,  as  it  happens,  there  was  no  other 
evidence  in  the  case. 

It  being  clearly  shown  that  Comas  was  killed  by  Crespo, 
the  bnrden  of  proof  was  cast  upon  the  Government  to  show 
that  Josefino  Crespo  deliberately,  and  with  malice  afore- 
thought, killed  Tomas  Comas.  When  Crespo  was  caught  by 
the  two  men  he  was  hiding,  and  said,  *'Let  me  go;  I  am  not 
the  person."  There  was  testimony  tending  to  show  that 
Comas  carried  treasure  or  money.  There  was  also  proof 
that  some  ten  or  twelve  days  before  the  death  of  Comas 
Crespo  asked  that  he  be  allowed  also  to  carry  a  weapon, 
which  request  was  granted,  and  he  chose  the  knife.  Now, 
the  request  for  a  weapon  on  the  part  of  Crespo  was  per- 
fectly consistent  with  the  desire  to  protect  himself  and  his 
master  on  their  trips,  Crespo  being  the  servant  of  Comas. 
There  was  not  the  slightest  proof  of  any  attempt  on  the  part 
of  Crespo  to  get  possession  of  any  part  of  the  money  carried 
by  Comas,  and  it  is  admitted  that  no  other  motive  for  the 
crime  existed.  And  the  evidence  shows  that  Comas,  imme- 
diately after  the  crime,  gave  no  thought  to  his  treasure  or 
money,  but  asked  the  first  person  he  met  to  look  after  the 
notions,  the  stock  in  trade  which  he  was  selling  and  from 
which  he  obtained  a  livelihood.  The  whole  proof  is  perfectly 
consistent  with  an  accident  or  sudden  quarrel  between  the 
two  men.  We  do  not  discuss  the  evidence  at  greater  length 
because  we  think  it  is  evident  to  the  mind  that  the  elements 
of  premeditation  or  deliberation  have  not  been  shown  in  this 
lease. 

In  his  eighth  assignment  of  error  the  appellant  maintains 
that  the  court  should  have  instructed  the  jury  with  regard 
to  the  degrees  of  crime  other  than  murder  in  the  first  degree, 
the  judge's  instructions  having  related  solely  to  murder  in 
the  first  degree.  It  is  true,  as  pointed  out  by  the  fiscal  in 
various  parts  of  his  brief,  that  no  specific  instructions  were 
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asked  On  the  part  of  the  defendant,  but  this  court,  following 
the  Code  of  Criminal  Procedure,  has  never  hesitated  to  ex- 
amine the  instructions  to  find  if  any  fundamental  error  has 
been  committed.  We  think  that  there  was  a  fundamental 
error  in  not  giving  instructions  with  regard  to  murder  in  the 
second  degree  and  also  with  regard  to  homicide.  We  do  not 
know  exactly  what  the  theory  of  the  judge  below  was  with 
regard  to  deliberation  or  premeditation.  There  may  have 
been  some  elements  that  appealed  to  his  mind  as  showing 
such  deliberation  or  premeditation,  but  we  think  it  is  clear 
that  there  was  room  for  doubt  as  to  murder  in  the  first  de- 
gree by  reason  of  nobody  having  the  slightest  idea  of  what 
took  place  between  the  two  men  while  they  were  in  the  moun- 
tain alone.  Under  any  veiw  of  the  case,  given  the  somewhat 
singular  circumstances  of  the  death,  the  defendant  was  en- 
titled to  instructions  with  regard  to  the  lower  degrees  of  the 
crime. 

A  good  deal  of  the  legal  struggle  in  this  case  has  been 
over  the  question  of  whether  the  statements  made  by  Tomas 
Comas  verj'-  shortly  before  his  death  were  admissible  in  evi- 
dence. The  fiscal  maintains  that  such  statements  were  ad- 
missible either  as  part  of  the  res  gestce  or  as  a  dying  decla- 
ration. We  do  not  think  the  fiscal  should  be  heard  in  this 
court  to  say  that  this  evidence  was  admissible  as  a  dying 
declaration,  because  when  the  defendant  made  his  objection 
to  the  evidence  as  hearsay  the  fiscal  said  he  was  offering  it 
as  part  of  the  res  gestce.  We  think  the  fiscal  urges  with  some 
show  of  reason  that  the  objected  evidence  was  admissible  as 
part  of  the  res  gestce.  It  is  true  that  Comas  directed Hhe 
first  person  he  met  after  the  stabbing  to  go  and  look  for  the 
notions,  but  very  shortly  thereafter  he  said  that  he  had 
been  stabbed,  and  upon  being  asked,  he  said  that  Josefino 
Crespo  had  stabbed  him.  We  see  no  error  in  the  admission 
of  this  evidence.  Perhaps  if  the  defendant  had  requested 
it,  the  court  might  have  given  the  instructions  in  regard  to 
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what  was  properly  res  gestae  in  the  case.  Otherwise,  as  the 
fiscal  maintains,  the  question  of  whether,  a  particular  piece 
of  evidence  is  res  gest(B  or  not  is  for  the  court,  and  the  jury 
is  entitled  to  consider  the  particular  testimony  along  with 
all  the  other  proof  in  the  case.  The  statements  and  outcries 
of  the  dying  man,  given  in  such  close  connection  with  the 
main  event,  had  all  the  marks  of  spontaneity,  and,  as  we 
have  stated,  were  properly  admissible. 

We  agree  with  the  appellant  that  in  a  case  dependent 
upon  circumstantial  evidence  the  court  should  give  an  in- 
struction as  to  the  nature  of  circumstantial  evidence  and  the 
fisccU  agrees  with  this  conclusion.  He  maintains,  however, 
that  only  part  of  the  proof  was  circumstantial.  The  court, 
on  the  other  hand,  alluded  to  the  proof  as  being  circumstan- 
tial, leaving  it  open  to  doubt  whether  he  was  not  referring 
to  the  whole  of  it,  and  hence  we  think  that  an  instruction 
vdth  regard  to  the  nature  of  circumstantial  evidence  was 
proper,  if  not  necessary. 

We  believe,  also,  that  the  instruction  of  the  court  to  the 
jury  to  the  effect  that  the  only  evidence  was  for  the -prose- 
cution because  the  defendant  had  not  testified  nor  explained 
to  the  jury  how  the  crime  was  committed,  could  not  lead  the 
jury  into  the  error  of  believing  that  it  was  necessary  that 
ihe  accused  must  introduce  evidence  explanatory  of  his  con- 
duct; and  although  the  court  instructed  the  jury  later  that 
the  silence  of  the  accused  should  not  be  construed  as  pre- 
sumptive of  his  guilt,  yet  if  the  jury  arrived  at  the  conclusion 
from  the  instructions  that  the  accused  was  bound  to  explain 
the  occurrence,  the  injury  was  done  and  therefore  we  must 
conclude  that  that  part  of  the  instructions  was  at  least  mis- 
leading and  capable  of  leading  the  jury  into  error. 

We  have  discussed  the  errors  assigned  by  the  appellant 
neither  in  the  order  named  nor  exactly  as  raised,  but  we 
have  covered  substantially  the  errors  with  the  exception  of 
one  or  two  which  were  not  prejudicial  and  would  not  be 
likely  to  recur  at  a  new  trial. 
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For  the  errors  indicated  and  principally  because  the  case 
fails  to  show  murder  in  the  first  degree,  the  judgment  must 
be  reversed  and  the  case  remanded  for  a  new  trial. 

Judgment  reversed  and  case  remanded  for  a 
new  trial. 

Chief  Justice  Hernandez  and  Justices  del  Tore  and 
Aldrey  concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of 
this  case. 


The  People,  Plaintiff  and  Respondent,  v.  Ooncbpcion, 

Defendant  and  Appellant. 

Appeal  from  the  District  Court  of  San  Juan,  Section  2.  in 
a  Prosecution  for  Murder  in  the  First  Degree. 

No.  662.— Decided  July  31,  1914. 

APPEA"L — M'UBDEB    IN    PiBST    DEGREE — SENTENCE    OP    DEATH. — ^The    proviflions    of 

section  1  of  Act  No.  10  of  March  9,  1911,  show  that  the  Legislature  deemed 
it  indispensable  that  an  appeal  should  actually  be  taken  in  order  that  it 
might  exist  in  a  case  of  murder  in  the  first  degree  in  which  sentence  of 
death  had  been  pronounced,  and  it  was  not  the  intention  of  the  Legislature 
that  the  said  cases  should  be  considered  appealed  automatically  to  the  Su- 
preme Court  merely  because  they  were  cases  of  murder  in  the  first  degree  in 
which  sentence  of  death  had  been  pronounced. 

Id. — Murder  in  First  Degree — ^Jurisdiction. — ^In  order  that  the  Supreme  Court 
may  acquire  jurisdiction  of  an  appeal  in  a  case  of  murder  in  the  first  degree 
in  which  sentence  of  death  has  been  pronounced,  the  accused  or  his*  attorney 
must  take  such  appeal. 

Tacit  Repeal — Construction  or  Law. — Tacit  repeals  are  not  favored  by  law 
and  any  doubt  should  be  decided  against  the  intention  of  changing  the  law 
and  the  establislied  procedure  of  many  years. 

Appeals  in  Criminal  Cases. — The  provisions  of  Act  No.  10  of  March  9,  1911, 
flid  not  repeal  section  347  of  the  Code  of  Criminal  Procedure  relative  to 
decisions  which  are  appealable  in  criminal  cases. 

Appeal — Attorney. — ^For  an  appeal  to  have  effect,  the  wish  of  the  party  to 
appeal  must  be  manifest,  and  even  where  a  statute  provides  the  contrary,  an 
attorney,  in  view  of  his  duty  to  act  according  to  the  instructions  of  his  client, 
would  not  be  entitled  to  appeal  against  the  wish  of  the  latter. 
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Id.— MuBDEB  IN  First  Deobee. — The  object  of  Act  No.  10  of  1911  ia  only  to 
impose  upon  the  attorney  for  the  a^^cused  the  duty  of  prosecuting  an  appeal 
in  cases  of  capital  punishment  and  that  this  court,  in  order  to  decide  it,  have 
before  it  a  statement  of  the  evidence  introduced  at  the  trial,  whether  the 
same  be  prepared  by  the  attorney  or  by  the  judge  who  presided  at  the  trial. 

The  facts  are  stated  in  the  opinion. 

Mr,  Charles  E.  Foote,  fiscal,  for  The  People. 

Mr.  Jose  de  J.  Tizol  for  the  appellant. 

Mr.  Justice  Wolf  delivered  the  opinion  of  the  court. 

The  question  in  this  case  is  whether  a  capital  case  is  auto- 
matically transferred  to  the  Supreme  Court  of  Porto  Bico 
by  virtue  of  the  Act  of  March  9,  1911,  which  provides  as 
follows  : 

**  Section  1. — That  in  every  ease  in  which  a  sentence  of  death  has 
been  pronounced  by  a  district  court,  it  shall  be  the  duty  of  the  attor- 
ney or  attorneys  for  the  defendant  to  take  proper  appeal  of  said  case 
to  the  Supreme  Court  of  Porto  Bico. 

''Section  2. — That  in  every  such  case  where  the  attorney  of  the 
defendant  has  failed,  within  the  time  limited  by  law,  to  have  a  proper 
record  prepared  for  transmission  to  the  Supreme  Court,  as  above 
provided,  the  secretary  of  the  district  court  shall  notify  the  district 
judge  of  that  fact,  and  it  shall  then  become  the  duty  of  the  said 
judge  within  thirty  days  thereafter  to  prepare  and  certify  in  the 
form  most  convenient  to  him,  a  statement  of  the  evidence  submitted 
to  the  jury  j  and  the  said  district  judge  is  authorized  to  extend  the 
time  within  which  the  secretary  shall  forward  the  transcript  of  rec- 
ord to  the  Supreme  Court  in  compliance  with  the  provisions  of  this 
Iet^. 

"Section  3. — ^All  laws  or  parts  thereof  in  conflict  herewith  are 

hereby  repealed.'' 

It  will  be  noticed  that  section  1  makes  it  the  duty  of  the 
attorney  or  attorneys  to  ^'take  proper  appeal"  to  the  Su- 
preme Court  of  Porto  Rico.  Hence  the  Legislature  regarded 
it  as  necessary  for  an  appeal  to  be  taken,  and  if  an  appeal 
is  to  be  taken,  any  intention  on  the  part  of  the  Legislature 
automatically  to  transfer  a  capital  case  to  the  Supreme  Court 
is  negatived.     To  put  it  in  another  way,  if  the  case  were 
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automatically  transferred  by  virtue  of  its  being  a  capital  one, 
there  would  be  no  necessity  of  imposing  a  duty  on  the  attor- 
ney to  take  an  appeal. 

The  second  section  assumes  that  an  appeal  has  been  taken 
and  the  case  transferred  to  the  Supreme  Court  of  Porto  Eico. 
By  its  terms  it  refers  not  to  the  failure  of  an  attorney  to  take 
an  appeal,  but  solely  to  his  failure  to  bring  up  the  record. 
The  section  presupposes  that  jurisdiction  of  the  case  has 
already  been  acquired  by  the  Supreme  Court  of  Porto  Rico 
by  appeal  taken  by  the  attorney.  When  the  attorney,  then, 
fails  to  prepare  a  proper  record,  jurisdiction  having  already 
been  transferred,  it  becomes  the  duty  of  the  judge  on  proper 
notice  to  prepare  a  ^*  statement  of  the  evidence  submitted 
to  the  jury."  The  judge  is  authorized  to  extend  the  time 
for  transmittin'g  the  record  in  order,  it  is  to  be  presumed, 
that  the  statement  of  the  case  to  be  prepared  by  the  judge 
may  be  added  to  the  judgment-roll  in  accordance  with  the 
provisions  of  section  356  of  the  Code  of  Criminal  Procedure. 
The  second  section  relates  solely  to  the  preparation  of  the 
statement  of  the  case  and  its  addition  to  the  transcript.  It 
has  no  bearing  on  the  acquisition  by  this  court  of  jurisdic- 
tion. The  words  **as  above  provided''  are  anomalous,  be- 
cause the  duty  to  appeal  does  not  include  the  duty  to  prepare 
a  record.  They  are  only  explained,  perhaps,  by  the  use  of 
the  words  *' proper  appeal."  The  Legislature,  in  the  first 
section,  may  have  intended  the  word  ** proper"  to  cover  the 
preparation  of  the  record  as  well.  The  duty  of  the  lawyers 
would  be  then  not  only  to  appeal,  but  to  prepare  a  record 
and  the  words  **as  above  pro\'ided"  would  be  explicable. 
They  are  mere  surplusage  otherwise. 

There  are  more  general  considerations.  Section  345  of 
the  Code  of  Criminal  Procedure  provides  that  either  of  the 
two  parties  may  appeal  to  the  Supreme  Court  on  questions 
of  law  alone,  as  prescribed  in  the  chapter.  • 

Section  347  provides  that  an  appeal  may  be  taken  by  the 
defendant,  (1)  from  a  final  judgment  of  conviction,  (2)  from 
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an  order  denying  a  motion  for  a  new  trial,  (3)  from  an  order 
made  after  judgment  a£fecting  the  substantial  rights  of  the 
party.  These  were  all  the  provisions  of  law  before  March  9, 
1911,  by  which  a  defendant  might  appeal  to  the  Supreme 
Court.  In  the  Act  of  March  9,  1911,  three  is  ont  the  slightest 
word  making  reference  to  these  sections  or  showing  any  di- 
rect disposition  to  modify  or  amend  them.  Repeals  by  im- 
plication are  not  favored  in  the  law  and  every  doubt  must 
be  taken  against  an  intention  to  change  the  law  and  the 
steady  practice  of  years. 

Everywhere  the  will  of  the  party  to  appeal  must  be  dis- 
played. The  primary  duty  of  the  attorney  is  to  follow  the 
instructions  of  his  client  and,  the  words  of  the  statute  to  the 
contrary  notwithstanding,  we  do  not  think  an  attorney  would 
have  the  right  to  appeal  against  the  will  of  his  client.  There 
is  no  provision  in  the  law  facing  the  moment  when  the  case 
would  be  transferred  if  it  be  urged  that  the  case  was  auto- 
matically transferred.  Is  the  case  instantly  transferred  to 
the  Supreme  Court  on  the  rendition  of  judgment  or  on  the 
failure  of  the  attorney  to  appeal!  When  does  the  time  for 
preparing  the  transcript  begin  to  run  and  why  should  it  be 
necessary  to  extend  the  time  as  provided  by  section  2,  unless 
it  was  intended  that  the  case  should  follow  the  rules  provided 
in  every  other  criminal  case  and  require  the  intervention  of 
the  party  or  his  attorney? 

In  the  case  at  bar  the  judge  prepared  a  statement  and 
the  aecretary  transmitted  the  record,  but  there  was  no  appeal. 
Hence,  this  court  never  acquired  jurisdiction  and  we  have 
no  authority  to  consider  the  merits  of  the  pleading  or  the 
trial. 

The  law  had  no  other  purpose  than  to  impose  upon  the 
attorney  the  duty  of  taking  an  appeal  in  capital  cases,  as 
welt  as  to  provide  that  this  court,  in  deciding  such  appeals, 
should  always  be  furnished  with  a  statement  of  the  evidence 
which  was  submitted  to  the  consideration  of  the  jury  and 
which  must  have  been  prepared  by  the  attorney,  or,  upon 
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his  failure  to  do  so,  by  the  trial  judge,  thus  avoiding  what 
has  often  occurred  previously  in  many  cases,  that  is,  that 
due  to  said  failure  in  filing  such  statement  of  facts  we  have 
been  compelled  to  confine  our  consideration  of  the  case  only 
to  the  question  of  whether  the  information  was  sufficient  or 
the  instructions  given  by  the  judge  to  the  jury  were  correct. 

The  case  must  be  dismissed  or  filed  away  for  lack  of 
appeal. 

Dismissed. 

Chief  Justice  Hernandez  and  Justice  Aldrey  concurred. 
Justices  del  Toro  and  Hutchison  dissented. 

DISSENTING    OPINION    OF    MB.    JUSTICE    DEL    TOBO    IN    WHICH    MB. 

JUSTICE   HUTCHISON   CONCUBBBD. 

This  is  a  criminal  action  in  which  the  defendant  was  sen- 
tenced to  death.  The  fiscal  of  the  District  Court  of  San 
Juan,  Section  2,  charged  Mateo  Concepcion  with  the  crime 
of  murder  in  the  first  degree  committed  on  the  person  of 
Serafina  Dones  in  this  city  of  San  Juan  early  on  the  morn- 
ing of  September  8,  1912.  The  accused  entered  a  plea  of 
not  guilty.  The  trial  was  had  before  a  jury  which,  on  Jan- 
uary 16,  1913,  returned  a  verdict  finding  Concepcion  guilty 
as  charged.  The  defendant,  through  his  attorney,  moved  for 
a  new  trial.  The  court  overruled  tlie  motion  and  entered 
judgment  on  the  verdict  on  February  11,  1913,  sentencing 
the  defendant,  Mateo  Concepcion,  to  death. 

The  first  question  we  must  consider  is  whether  or  not  we 
have  jurisdiction  of  this  appeal. 

An  examination  of  the  transcript  of  the  record  shows  that 
it  does  not  contain  a  notice  of  appeal  from  the  judgment  or 
from  the  ruling  refusing  to  grant  a  new  trial,  there  appear- 
ing an  endorsement  made  by  the  secretary  of  the  trial  court 
which  reads  as  follows:  *' Notice  of  appeal.  The  attorney 
for  the  defendant  did  not  file  a  notice  of  appeal  because  the 
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case  is  one  of  murder  in  the  first  degree.  *  *  The  statement  of 
the  case  was  prepared  by  the  trial  judge  who  stated  therein 
that  he  did  so  **in  compliance  with  section  2  of  the  Act  ap- 
proved March  9,  1911,  and  for  the  purposes  of  the  appeal/' 

The  transcript  having  been  brought  up  to  this  court,  the 
attorney  for  the  accused  failed  to  file  a  brief  although  he 
had  applied  for  and  obtained  an  extension  of  time  in  which 
to  do  so,  and  the  hearing  having  been  set  for  May  29, 1914,  the 
said  attorney  did  not  appear,  but  merely  asked  by  telephone 
that  the  hearing  be  adjourned  on  account  of  sickness. 

In  the  year  1902  a  new  system  of  penal  laws  was  inaugu- 
rated in  Porto  Rico  by  the  adoption  of  a  Penal  Code  and 
Code  of  Criminal  Procedure. 

By  the  said  system  judgments  rendered  by  district  courts 
with  or  without  trial  by  jury  are  final  in  criminal  actions  and 
enforceable  immediately  unless  appealed  from. 

Appeals  are  governed  by  sections  345  to  369  of  the  Code 
of  Criminal  Procedure,  some  of  which  have  been  amended 
by  subsequent  acts  of  the  Legislative  Assembly.  Sections 
6383  to  6415  of  the  Compilation  of  the  Revised  Statutes  and 
Codes  of  Porto  Rico. 

In  1902  there  was  no  diflFerence  between  appeals  in  capi- 
tal cases  and  in  other  cases  except  as  to  that  referring  to 
a  stay  of  execution  of  the  judgment.  In  accordance  with 
section  353  an  appeal  immediately  stayed  the  execution  of 
the  judgment  in  capital  cases  and  in  other  cases  the  execu- 
tion vas  stayed  **upon  filing  with  the  clerk  of  the  court  in 
which  the  conviction  was  had,  a  certificate  of  the  judge  of 
such  court,  or  of  a  judge  of  the  Supreme  Court,  that,  in  his 
opinion,  there  is  a  probable  cause  for  the  appeal." 

In  1903,  Acts  of  1903,  p.  46,  it  was  enacted  in  general 
terms  that  **An  appeal  to  the  Supreme  Court  from  a  judg- 
ment of  conviction,  stays  the  execution  of  the  judgment," 
thus  tacitly  repealing  the  provision  of  section  353  relative 
to  the  certificate  to  be  filed  in  order  to  secure  a  stay  of  the 
execution  of  the  judgment. 
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tn  19il  Act  No.  iO  regarding  appeals  in  capital  cases  was 
enacted.  The  said  act  contains  only  three'  sections,  a  literal 
copy  of  which  is  as  follows :  ' 

''Section  1. — That  in  every  case  in  which  a  sentence  of  death  has 
been  pronounced  by  a  district  court,  it  shall  be  the  duty  of  the  attor- 
ney or  attorneys  for  the  defendant  to  take  proper  appeal  of  said  case 
to  the  Supreme  Court  of  Porto  Rico. 

"Section  2. — That  in  every  such  case  where  the  attorney  of  the 
defendant  has  failed,  within  the  time  limited  by  law,  to  have  a  proper 
record  prepared  for  transmission  to  the  Supreme  Court,  as  above  pro- 
vided, the  secretary  of  the  district  court  shall  notify  the  district  judge 
of  that  fact,  and  it  shall  then  become  the  duty  of  the  said  judge  ¥Fithin 
thirty  days  thereafter  to  prepare  and  certify,  in  the  form  most  con- 
venient to  him,  a  statement  of  the  evidence  submitted  to  the  jury; 
and  the  said  district  judge  is  authorized  to  extend  the  time  within 
which  the  secretary  shall  forward  the  transcript  of  record  to  the 
Supreme  Court  in  compliance  with  the  provisions  of  the  law. 

"Section  3. — All  laws  or  parts  thereof  in  conflict  therewith  are 
hereby  repealed." 

What  is  the  scope  of  the  act  quoted?  Does  it  provide  for 
an  appeal  de  officio  in  all  capital  cases,  or  does  it  only  impose 
upon  the  attorney  for  the  defendant  the  duty  to  appeal,  and 
does  the  Supreme  Court  acquire  jurisdiction  only  when  the 
attorney  complies  with  that  duty? 

In  our  opinion  it  cannot  be  denied  that  Act  No.  10  of  1911 
brought  about  a  change  in  the  system  of  penal  law  in  force 
since  1902  by  establishing  a  distinction  between  appeals  in 
capital  cases  and  all  other  cases.  Section  1  mfikes  it  the 
duty  of  the  attorney  for  the  defendant  to  appeal,  and  sec- 
tion 2  foresaw  the  case  in  which  the  said  attorney  should 
fail  to  comply  with  his  duty  and  provided  that  then  it  should 
become  the  duty  of  the  trial  judge  **to  prepare  and  certify, 
in  the  form  most  convenient  to  him,  a  statement  of  the  evi- 
dence submitted  to  the  jury, ' '  the  secretary  being  charged 
with  the  duty  of  sending  up  the  transcript  of  the  record  to 
the  Supreme  Court. 
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This  being  so,  we  are  of  the  opinion  that  our  jurisdiction 
is  manifest  and,  therefore,  we  will  proceed  to  the  considera- 
tion and  decision  of  the  questions  involved,  but  not  without 
first  censuring  the  conduct  of  counsel  for'  the  defendant  both 
in  the  lower  court  and  in  this  court. 

It  appears  from  the  transcript  of  the  record  that  the  de- 
fendant moved  the  trial  court  for  a  new  trial  on  the  ground 
that  the  following  errors  had  been  committed: 

1.  The  verdict  rendered  is  not  the  impartial  expression 
of  all  the  jurors. 

2.  The  jury  was  erroneously  impanelled. 

3.  Juror  Fernandez  Mascaro  was  challenged  without  cause. 

4.  The  defendant  was  illegally  denied  his  right  to  chal- 
lenge some  of  the  jurors  peremptorily. 

5.  The  jury  was  erroneously  instructed  as  to  the  proba- 
tory force  of  the  testimony  of  witness  Amparo  Zeno. 

6.  The  instruction  relating  to  * '  extenuating  circumstances ' ' 
is  contradictory  and  detrimental  to  the  defendant. 

7.  The  verdict  is  contrary  to  the  law  and  the  evidence. 
Let  us  see  whether  the  said  errors  were  committed  bv  the 

district  court. 

1.  When  the  jury  returned  to  the  courtroom  with  the 
evrdict  it  was  polled,  and  juror  Anibal  Herrera  asked  the 
court  if  he  might  be  excused  from  answering.  The  court 
replied  in  the  negative  and  thereupon  the  juror  said  that  the 
verdict  rendered  was  his  verdict.  We  cannot  agree  with 
the  defendant  that  it  follows  as  a  consequence  of  the  above- 
do?pribed  fact  that  the  verdict  was  not  the  impartial  ex- 
pression of  the  opinion  of  the  jury.  See  the  case  of  The 
People  v.  David,  19  P.  E.  E.,  762. 

2.  We  have  examined  the  method  followed  in  impanelling 
the  jury  and  it  conforms  to  the  provisions  of  law  as  con- 
strued by  this  court  in  the  case  of  The  People  v.  Morales, 
tiUas  Tare  Tare,  14  P.  E.  E.,  227. 

3.  The  record  shows  the  following  to  have  taken  place  in 
relation  to  juror  Fernandez  Mascaro:    Fiscal.  Are  you  op- 
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posed  on  principle  to  the  death  penalty!  Juror.  On  prin- 
ciple I  am  not  in  favor  of  capital  punishment.  Fiscal.  If 
the  law  should  fix  a  verdict  carrying  the  death  penalty  in 
certain  cases  would  you  be  prepared  to  give  a  verdict  impar- 
tially? Juror.  Not  being  in  favor  of  it  on  principle  I  would 
have  to  force  myself.  The  fiscal  challenged  this  juror  and 
was  sustained  by  the  court.  The  defense  noted  an  exception. 
In  our  opinion  the  court  did  not  commit  the  error  attrib- 
uted to  it.  Although  juror  Mascaro  did  not  state  positively 
that  he  was  prevented  from  rendering  his  verdict  because 
of  his  opinions,  he  said  that  he  would  have  to  force  himself 
because  he  was  not  in  favor  of  the  death  penalty  on  prin- 
ciple, and  in  similar  cases  the  courts  have  held  that  the  chal- 
lenge is  well  founded.  See  State  v.  Banerly  (Mo.),  46  S.  W., 
609,  and  Rehea  v.  State  (Neb.),  88  N.  W.,  789,  792  and  793. 

4.  The  fourth  assignment  of  error  is  closely  related  to 
the  second.    After  examining  a  large  number  of  jurors  who 
were  challenged,  some  for  cause  and  others  peremptorily, 
by  both  parties,  twelve  were  finally  selected  and  the  court 
thereupon  invited  the  defendant  to  exercise  his  right  to  per- 
emptory challenge,  whereupon  the  defendant  stated  that  he 
wished  it  to  go  on  record  that  he  accepted  the  last  juror  se- 
lected, Jose  Rosado,  and  that  he  again  asked  permission  to 
challenge  peremptorily  the  remaining  jurors.     The  court  re- 
fused such  permission  and  the  defense  noted  an  exception. 
According  to  the  procedure  which  had  been  followed  the  de- 
fense had  already  had  an  opportunity  to  challenge  peremp- 
torily each  and  all  of  the  members  of  the  jury  and  what  the 
defense  asked  for  was  a  second  opportunity.    The  ruling  of 
the  court  was  in  strict  accordance  with  law  and  jurispru- 
dence.    See  section  221  of  the  Code  of  Criminal  Procedure, 
the  case  of  The  People  v.  Yare  Yare,  already  cited,  and  the 
case  of  The  People  v.  Vazquez,  20  P.  R.  R.,  338.    In  the  first 
of  the  said  cases  this  court,  basing  its  opinion  on  the  juris- 
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prudence  of  the  Supreme   Court  of  California,  expressed 
itself  through  Mr.  Justice  MacLeary  as  follows: 

**•  •  •  in  criminal  cases,  in  forming  the  jury,  12  names  must 
be  drawn  from  the  box  containing  the  names  of  the  qualified  jurors, 
and  the  defendant  may  examine  the  whole  twelve  before  exercising 
his  right  of  peremptory  challenge  as  to  any  of  them,  and  those  not 
challenged  or  excused  must  then  be  sworn  to  try  the  case ;  after  which 
as  many  more  names  as  will  make  up  the  deficiency  must  be  drawn 
from  the  box;  when  the  same  process  will  be  repeated  until  the  jury 
is  complete."  The  People  v.  Morales,  alicts  Yore  Yare,  14  P.  R.  R., 
227. 

In  order  to  close  the  discussion  as  to  this  alleged  error, 
we  will  say  that  the  defendant  challenged  about  12  jurors 
and  there  is  absolutely  nothing  in  the  record  to  show  that 
the  jury  which  finally  tried  him  was  not  a  perfectly  impar- 
tial jury. 

5.  Witness  Amparo  Zeno  had  been  convicted  previously 
of  the  offence  of  contempt  committed  by  testifying  falsely 
before  the  court.  The  judge  mentioned  this  fact  in  his  charge 
to  the  jury,  but  stated  that  this  fact  did  not  necessarily  imply 
that  no  credence  should  be  given  to  the  testimony  of  the  wit- 
ness, especially  as  her  testimony  had  been  corroborated  by 
that  of  Delfina  Lamboy.  This,  in  synopsis,  is  what  occurred, 
and  we  are  unable,  therefore,  to  conclude  that  the  court  com- 
mitted any  fundamental  error  which  would  require  the  re- 
versal of  the  judgment. 

6.  In  referring  to  ''extenuating  circumstances"  the  judge 
said  to  the  jury  in  his  instructions  that  it  could  find  a  ver- 
dict of  guilty  of  murder  in  the  first  degree  with  extenuating 
circumstances,  and  also  that  it  was  the  general  rule  that  the 
evidence  of  such  circumstances  should  be  submitted  to  the 
trial  court  prior  to  the  pronouncement  of  judgment. 

Section  202  of  the  Penal  Code  reads  as  follows: 

''Every  person  guilty  of  murder  in  the  first  degree  shall  suffer 
death,  or  if  there  be  extenuating  circumstances,  shall  suffer  confinc- 
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ment  in  the  penitentiary  for  life ;  or  upon  a  plea  of  guilty,  the  court 
shall  determine  the  same ;  and  every  person  guilty  of  murder  in  the 
second  degree,  is  punishable  by  imprisonment  in  the  penitentiary 
not  less  than  ten  years. 

**  Whenever,  in  a  proper  case,  the  judgment  of  the  court  directs 
the  death  of  the  defendant,  the  punishment  is  inflicted." 

And  section  320  of  the  Code  of  Criminal  Procedure  reads 
as  follows: 

**  After  a  plea  or  verdict  of  guilty,  where  a  discretion  is  conferred 
upon  the  court  as  to  the  extent  of  the  punishment,  the  court,  upon 
the  oral  suggestion  of  either  party  that  there  are  circumstances  which 
may  be  properly  taken  into  view  either  in  aggravation  or  mitigation 
of  the  punishment,  may,  in  its  discretion,  hear  the  same  summarily, 
at  a  specified  time,  and  upon  such  notice  to  the  adverse  party  as  it 
may  direct." 

The  sections  of  the  Penal  Code  of  California,  Montana 
and  Idaho  which  correspond  to  section  202  of  the  Penal  Code 
of  Porto  Rico,  materially  differ.  Section  190  of  the  Penal 
Code  of  California  provides  that  every  person  found  guilty 
of  murder  in  the  first  degree  shall  suffer  the  death  penalty 
or  imprisonment  for  life  at  the  discretion  of  the  jury  trying 
the  case ;  that  when  the  accused  pleads  guilty  the  court  will 
determine  the  punishment,  and  that  every  person  found 
<?nilty  of  murder  in  the  second  degree  shall  be  punished 
by  imprisonment  in  the  penitentiary  for  not  less  than  10 
years;  and  by  section  353  of  the  Penal  Code  of  Montana 
and  section  4868  of  the  Code  of  Idaho  it  is  provided  only 
that  every  person  guilty  of  murder  in  the  first  degree  shall 
suffer  the  death  penalty,  and  every  person  convicted  of  mnr 
der  in  the  second  degree  shall  be  punished  by  imprisonment 
in  the  penitentiary  for  not  less  than  10  years,  which  may 
be  extended  to  life  imprisonment. 

The  sections  of  the  Codes  of  Criminal  Procedure  of  the 
said  three  States  corresponding  to  section  320  of  our  Code 
of  Criminal  Procedure  are  the  same,  but  we  have  been  un- 
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able  to  find  any  decision  applicable  to  the  present  case  among 
the  authorities  usually  consulted  when  construing  our  present 
Penal  Code,  nor  have  we  been  able  to  find  any  in  the  distin- 
.finiished  work  of  Wharton  on  Homicide. 

It  has  been  the  practice  in  Porto  Rico  since  the  adoption 
of  the  new  Penal  Code  to  allow  the  jury  to  weigh  the  ex- 
tenuating circumstances,  if  any,  in  returning  its  verdict.  We 
do  not  believe  that  such  practice  is  contrary  to  law,  nor  do 
we  see  any  reason  for  recommending  that  this  practice  be 
discontinued  in  the  future. 

Now,  the  fact  that  the  jury  has  that  power  in  murder 
cases  does  not  mean  that  in  such  cases  the  procedure  estab- 
lished by  section  320  of  the  Code  of  Criminal  Procedure  may 
not  be  applied  also.  Hence,  we  are  unable  to  conclude  that 
the  instructions  referred  to  are  erroneous.  On  the  other 
hand,  the  defendant  has  not  shown  that  there  are  any  real 
extenuating  circumstances  which  could  operate  in  his  favor 
to  mitigate  the  degree  of  punishment.  From  the  evidence, 
^s  we  shall  see  later,  it  appears  that  the  accused  sustained 
illicit  relations  with  his  victim  nad  that  even  after  they  had 
been  broken  off  he  objected  to  her  having  such  relations  with 
other  men,  as  it  appears  she  did  have.  This  gave  rise  to  his 
desire  to  murder  her.  Such  circumstances  are  pertinent  to 
explain  the  motive  for  the  crime,  but  not  to  mitigate  the  penal 
liability  of  the  culprit.  **And  jealousy  or  a  desire  for  re- 
venge furnishes  no  excuse,  justification  or  extenuation  for 
homicide."  Wharton  on  Homicide,  p.  202,  citing  State  v. 
Burns,  148  Mo.,  167,  Am.  St.  Rep.,  588;  Ex  parte  Jones,  31 
Tex.  Crira.  Rep.,  422,  20  S.  W.,  983.  See  also  page  930  of 
the  same  work. 

7.  Lastly,  let  us  see  whether  the  verdict  is  contrary  to 
the  law  and  the  evidence  as  the  defendant  maintains.  Dr. 
Cueto,  a  surgeon  and  physician,  testified  that  on  the  after- 
noon of  September  8,  1912,  he  performed  an  autopsy  on  the 
body  of  a  young  woman  of  20  years  of  age  named  Serafina 
Dones,  whom  he  had  attended  at  daybreak  of  the  same  day. 
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when  she  was  at  the  point  of  death.  The  body  of  the  de- 
ceased showed  the  following  wounds :  An  incised  wound  in 
the  upper  part  of  the  breast;  two  incised  wounds  in  the 
mammary  gland;  another  in  the  right  side;  another  deep 
incised  wound  reaching  to  the  bone,  in  the  upper  part  of 
the  right  arm ;  two  others  in  the  same  arm ;  three  in  the  left 
arm;  another  in  the  upper  part  of  the  left  thigh;  another 
in  the  upper  part  of  the  left  leg  which  fractured  the  fibula; 
two  other  slight  wounds  in  the  same  leg  and  another  in  the 
foot,  and,  lastly,  a  transverse  wound  in  the  abdomen  causing 
the  intestines  to  protrude.  Two  of  the  wounds  were  the 
principal  cause  of  her  death — the  one  in  the  thoracic  cavity 
and  the  other  one  in  the  abdomen,  causing  internal  hemor- 
rhage. In  the  opinion  of  the  doctor,  a  large  number  of  the 
wounds  were  inflicted  while  the  victim  was  lying  on  her  back 
and  her  assailant  was  standing,  and  there  was  no  sign  on 
the  body  of  the  deceased  which  would  indicate  that  there  had 
been  any  struggle. 

Francisco  Garcia,  who  lived  in  the  same  room  with  the 
defendant,  testified  that  the  defendant  told  him  on  one  Mon- 
day that  he  had  broken  off  his  relations  with  Serafina  more 
than  a  month  ago ;  that  on  Thursday  of  the  same  week  he 
also  told  him  that  he  was  going  to  buy  a  knife  in  order  to 
revenge  liimself  on  Serafina  Dones;  that  about  eight  o'clock 
on  the  evening  of  September  7,  or  Saturday  of  the  same  week, 
he  was  standing  with  the  defendant  on  San  Jose  Square  when 
Serafina  passed  accompanied  by  soldier  Garcia,  and  the  de- 
fendant said  to  Serafina  Dones,  *'You  will  not  enjoy  those 
shoes  which  you  have  bought  because  I  am  going  to  kill  you 
tonight. '  ^ 

Soldiet  Manuel  Garcia  testified  that  he  went  with  Sera- 
fina Dones  on  September  7  to  buy  some  shoes;  that  upon 
their  return  about  8  or  9  p.  m.  they  crossed  San  Jose 
Square  and  Serafina,  upon  seeing  the  defendant  standing 
there,  said  to  the  witness,  ''This  man  has  sworn  to  kill  me;" 
that  they  passed  in  front  of  the  defendant  who  said  to  Sera- 
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fina,  *'You  will  not  enjoy  those  shoes  because  I  am  going  to 
kill  you/'  That  he  left  Serafina  at  her  house  and  at  day- 
break of  the  following  day  he  learned  that  she  had  been  mur- 
dered. 

Juan  Boto,  a  clerk  in  a  hardware  store,  testified  that  at 
about  3.30  p.  m.  of  September  7  he  sold  to  a  person  resem- 
bling the  defendant  a  knife  of  the  same  kind  as  that  which 
had  been  shown  him  at  the  trial  and  which  was  seized  by  the 
police  (testimony  of  Francisco  Garcia  and  Enrique  Pino)  in 
the  possession  of  the  mother  of  Mateo  Concepcion. 

Modesta  Ferrer  testified  that  she  saw  the  defendant  pass 
in  front  of  the  house  where  Serafina  lived  at  about  10  and 
11.30  p.  m.  on  September  7. 

Delfina  Lamboy,  who  slept  in  a  room  separated  by  a 
screen  from  the  room  in  which  Serafina  slept,  heard  the  lat- 
ter cry  out  at  about  daybreak  on  September  8.  She  got  up 
and  saw  the  defendant  stabbing  Serafina.  She  screamed, 
and  the  defendant  ran  away,  whereupon  she  went  to  the 
assistance  of  Serafina,  who  got  up  from  the  cot  and  fell  to 
the  floor  covered  with  blood.  The  witness  went  out  into  the 
yard  and  met  Amparo  Zeno  who  said,  "It  is  Mateo,"  and 
left  hurriedly  in  search  of  the  police. 

Amparo  Zeno,  who  also  lived  in  the  same  house  with 
Serafina  and  who  had  got  up  at  daybreak  on  September  8 
to  prepare  for  her  work,  heard  Delfina  Lamboy  shout  out 
that  Serafina  had  been  killed  and  at  that  moment  saw  the 
defendant  leave  the  room  barefooted,  and  the  witness  ran 
after  him  calling  to  the  police  to  arrest  him. 

This  is,  in  general  terms,  the  result  of  the  evidence  for 
the  prosecution,  but  it  contains  even  more  details  tending 
to  show  premeditation  on  the  part  of  the  defendant.  The 
crime  committed  by  Mateo  Concepcion  partakes,  therefore, 
of  all  the  characteristics  of  murder  in  the  first  degree,  and 
in  so  considering  and  finding  neither  the  jury  nor  the  court, 
in  our  opmion,  committed  any  error. 

The  judgment  should  be  affirmed. 
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Muriel,  Plaintiff  and  Appellant,  v.  Marchan,  Defendant 

AND  Respondent. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in 

an  Action  for  Damages. 

No.  1071.— Decided  July  31,  1914. 

View — Finding  op  Trial  Court — Objection  in  Lowsr  Court. — ^When  it  is  alleged 

for  the  first  time  on  appeal  that  the  findings  of  the  court  as  to  facts  which 

.have  been  considered  by  it  by  virtue  of  a  view  are  inconsistent  with  the 

evidence,  this  court  should  accept  the  findings  because  the  result  of  the  view 

was  not  objected  to  in  the  lower  court. 

Neolioence — Onus  Pbobandi. — ^When,  as  in  the  case  at  bar,  it  is  not  shown 
clearly  that  the  building  was  under  the  sole  charge  of  the  defendant  and 
that  the  opening  in  the  floor  through  which  the  plaintiff  fell  was  sometimes 
covered  and  sometimes  not,  the  burden  is  on  the  plaintiff  to  prove  that  the 
negligence  in  allowing  the  said  opening  to  be  uncovered  when  the  accident 
occurred  was  directly  attributable  to  the  defendant. 

Contributory  Negligence. — ^The  plaintiff  is  guilty  of  contributory  negligence 
when  in  walking  over  the  floor  of  a  building  undergoing  repairs  he  looks 
up  to  see  what  other  work  has  to  bo  done  instead  of  watching  where  be  is 
going. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  H.  F.  Dottin  for  the  appellant. 

Mr.  Pedro  Gomez  Lasserre  for  the  respondent. 

Mr.  Justice  Wolf  delivered  the  opinion  of  the  court. 

The  complainant  in  this  case  alleged  that  on  August  30, 
1912,  between  12  and  2  o'clock  of  the  afternoon,  he  was  in- 
stalling some  electric  apparatus  in  the  upper  story  of  a  laun- 
dry establishment  of  the  defendant,  situated  on  San  Agustin 
Street,  Stop  4^/^,  when  in  passing  along  a  corridor  between 
the  railing  of  the  staircase  and  the  office  partition  he  fell 
through  an  opening  which  the  defendant  had  faultily  and 
negligently  left  in  the  jSoor,  striking  the  floor  below;  that 
he  was  working  under  the  orders  of  Juan  Bautista  Cruz,  who 
was  in  charge  of  the  installation  of  said  apparatus,  a  piece 
of  w^ork  in  no  way  connected  with  the  construction  of  the 
building,  the  latter  being  under  the  supervision  of  the  owner, 
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the  defendant,  who  was  in  the  building  when  the  complainant 
began  the  work;  that  nobody  notified  the  complainant  that 
there  was  any  dangerous  place  in  said  building  or  that  in 
entering  it  he  exposed  himself  to  danger,  and  that  there  was 
nothing  apparent  in  the  building  to  lead  him  to  suspect  that 
any  danger  threatened  him  there.  Then  follow  other  aver- 
ments of  damages  received  and  the  plaintiff  claims  a  sum  of 
$2,000.  The  complaint  contains  no  averment  that  the  com- 
plainant was  exercising  due  care  or  any  other  averment 
which  would  negative  the  idea  that  he  was  guilty  of  con- 
tributory  negligence.  The  defendant  denied  the  allegations 
of  the  complaint  and  set  up  some  new  matter  of  defense  al- 
leging that  the  accident  happened  through  the  complainant's 
own  negligence. 

The  court  below,  at  the  request  of  the  defendant,  viewed 
the  premises  and  in  its  ** findings,"  which  are  found  in  the 
transcript,  stated  that  it  could  observe  that  the  building  was 
a  two-story  one,  16  meters  long  by  10  meters  wide ;  that  the 
lower  story  has  7  doors  and  4  windows  and  that  the  upper 
story  contained  7  doors  and  2  windows.  The  upper  floor 
has  no  interior  partition  except  a  railing  about  1  meter  high 
which  forms  a  quadrangle  4  meters  square  in  the  N.  E.  corner. 
Between  this  railing  and  that  of  the  stairway  and  at  a  dis- 
tance of  about  li/l>  meters  i»  the  opening  through  which  the 
complainant  fell.  This  floor  is  reached  by  a  stairway  which 
in  its  upper  part  is  2  meters  from  the  opening.  The  place 
where  the  complainant  was  working  was  about  6  meters  from 
the  opening,  and  in  order  to  pass  by  the  opening  in  descend- 
ing to  the  lower  floor  he  had  to  go  around  the  railing  of  the 
stairway  when  he  might  have  gone  directly  and  by  a  shorter 
route  along  the  west  side  of  the  railing  instead  of  along  the 
east  side,  as  he  tried  to  do.  That  the  opening  measured 
about  2  yards  in  length  by  1  in  width. 

The  court  found  further  in  its  opinion  that  of  the  alle- 
gations of  the  complaint  only  those  which  referred  to  the 
fall  and  the  injuries  had  been  proven ;  that  the  negligence  of 
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the  defendant  had  not  been  proved  and  the  accident  could 
only  have  occurred  through  the  inexcusable  negligence  of 
the  complainant;  that  a  building  without  interior  partition 
and  with  the  doors  and  windows  in  its  two  floors  as  enumer- 
ated, which,  according  to  the  evidence  of  the  plaintiff  him- 
self were  open,  was  undoubtedly  suflBciently  lighted  so  that 
any  person  of  ordinary  caution  could  have  seen  the  opening 
and  avoided  falling  through  it;  that  the  opening  was  in  a 
place  where  it  could  have  been  seen  by  the  plaintiff  before 
arriving  at  it,  for  although  the  railing  of  the  stairway  is 
near  it,  the  railing  is  composed  of  bfilusters  sufficiently  far 
apart  to  allow  it  to  be  seen ;  that  in  relation  to  the  floor  and 
the  light  of  the  two  stories,  this  opening  is  something  like  a 
colored  window  and  could  have  been  unnoticed  only  by  great 
negligence. 

The  complainant-appellant  attacks  the  correctness  of  a 
small  part  of  the  findings  of  the  court  in  regard  to  the  posi- 
tion of  the  railing  and  the  possibility  of  the  plaintiff  ^s  seeing 
the  opening.  However,  any  conflict  between  the  facts  shown 
by  the  inspection  and  the  proof  of  the  complainant  not  being 
properly  attacked  in  the  court  below  would  have  to  be  de- 
cided in  favor  of  the  findings  of  the  court.  Moreover,  from 
the  view  we  take  o^  the  case  the  exact  position  of  the  raihng 
was  unimportant. 

As  we  have  seen,  the  court  found  that  the  defendant's 
negligence  had  not  been  proved.  It  is  not  clear  that  the 
building  was  exclusively  in  charge  of  the  defendant,  but  fur- 
ther than  that  the  complainant's  own  testimony  shows  that 
the  opening  sometimes  had  a  cover  to  it  and  sometimes  not. 
Under  these  circumstances,  supposing  a  duty  to  guard  the 
opening  existed,  the  complainant  ought  to  have  shown  that 
the  failure  to  guard  the  opening  was  directly  due  to  the 
negligence  of  the  defendant. 

We  are  not  satisfied  that  the  defendant  owed  the  com- 
plainant any  duty  as  against  an  opening  in  a  floor  which 
was  in  plain  view  of  anybody  using  reasonable  care.    Bedell 
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V.  Berkey,  76  Mich.,  436.  Especially  would  this  be  true  of  a 
workman  in  a  building  in  which  repairs  were  still  being  made. 

The  case  is  even  stronger  against  the  complainant  because 
the  proof  showed  that  instead  of  looking  where  he  was  going 
he  cast  his  eyes  upwards  to  see.  whether  any  other  work  was 
needed.  Much  comment  seems  unnecessary.  The  complain- 
ant was  clearly  guilty  of  contributory  negligence.  The  fol- 
lowing authorities  are  in  point:  Crtmmins  v..  The  United 
Engineering  (&  Contracting  Co.,  49  Misc.,  622;  Hutchins  v. 
Priestly  Express  Wagon  <&  Sleigh  Co.,  61  Mich.,  252;  Stew- 
art  Administratrix  v.  The  Pennsylvania  Co.,  130  Ind.,  246; 
Johnson  V.  Bamberg,  49  Minn.,  341;  Day  v.  Cleveland,  Co- 
hmbus,  Cincinnati  a/nd  St.  Louis  ttailway  Co.,  .137  Ind.,  206. 

In  most  of  the  foregoing  cases  the  facts  are  similar  to 
the  case  at  bar  and  the  courts  comment  severely  on  the 
failure  of  the  complainant  to  have  used  his  eyes :  for  exam- 
ple, in  the  case  of  Hutchins  v.  Priestly  Express  Wagon  <& 
Sleigh  Co.,  the  court  says: 

''The  only  explanation  of  his  conduct  is^  what  there  is  no  difSculty 
in  gathering  from  his  own  testimony,  although  he  does  not  seem  to 
be  aware  of  it,  that  he  is  one  of  those  persons  who  x>ay  little  heed 
to  their  surroundings,  and  go  hither  and  thither  on  their  errands 
absent-minded,  or  thinking  only  of  some  particular  object  and  shut- 
ting their  eyes  to  everything  else.  Such  inattention  is  sometimes 
dangerous  to  the  person  himself,  and  quite  as  often  to  his  neighbors. 
It  is  a  want  of  that  ordinary  care  which  the  safety  of  society  requires 
all  sane  persons  of  mature  age  to  exercise,  and  for  which  they  are 
civilly  responsible.  Business  could  not  be  carried  on  without  this 
requirement. ' ' 

While  this  case  seems  to  be  a  plain  one,  yet  the  respond- 
ent has  relied  principally  on  the  ground  of  affirmance  which 
we  think  is  erroneous,  namely,  that  there  was  conflict  in  the 
proof.  For  the  purpose  of  this  case  there  was  very  little 
conflict.    The  judgment  must  be  affirmed. 

Afirmed. 
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Chief  Justice  Hernandez  and  Justices  del  Toro  and  Al- 
drey  concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of 
this  case. 


GiMENEZ,  Appellant,  v.  The  Registbab,  Respondent. 

Appeal  from  a  Decision  of  the  Registrar  of  Property  of  San 
Juan,  Section  1,  Refusing  Admission  to  Record  of  a  Deed 
of  Bargain  and  Sale. 

No.  194.— Decided  July  31,  1914. 

Conjugal  Paetnmiship — Community  Propebtt — Husband  and  Wipe. — ^The  gen- 
eral tendency  and  spirit  of  the  law  relative  to  husband  and  wife  and  com- 
munity property  is  opposed  to  the  idea  of  making  any  distinction  between 
them,  and  the  wife  may  acquire  property  for  the  conjugal  partnership  without 
the  consent  of  her  husband. 

A.TTOENEY  IN  FACT — MANAGING  PARTNER — PRINCIPAL  AND  AGENT. — The  managing 

partner  of  a  fii^  is  considered  as  its  agent  and,  in  accordance  with  the  pro- 
hibition laid  down  in  subdivision  2  of  section  1362  of  the  Revised  Civil 
Code,  the  managing  partner  of  a  firm  cannot  sell  its  property  to  his  wife 
acting  as  agent  of  the  conjugal  partnership. 

• 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bosch  <&  Soto  for  the  appellant. 

Mr.  Jose  S.  Belaval,  the  registrar,  did  not  appear. 

Mr.  Justice  Hutchison  delivered  the  opinion  of  the  court. 

On  May  13,  1914,  Ramona  Santana  and  the  mercantile 
firm  of  M.  Camblor  y  Compaiiia,  S.  en  C,  as  the  respective 
owners  of  two  separate  parcels  of  land,  undertook  to  convey 
the  same  to  Maria  Secundina  Gimenez  de  Camblor,  the  part- 
nership acting  through  its  managing  partner,  Manuel  Cam- 
blor, and  the  purchaser  and  appellant  herein  being  his  wife. 

On  the  20th  of  the  same  month  this  instrument  was  pre- 
sented for  record  in  the  Registry  of  San  Juan,  and  the  en- 
dorsement of  the  registrar  is  as  follows: 

*'The  foregoing  document  is  recorded,  after  examining  another 
instrument,  as  to  the  second  property  of  those  which  are  grouped. 
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which  was  sold  by  Dona  Ramona  Santana,  at  folio  209,  volume  31, 
northern  Santuree,  property  1299,  first  inscription;  and  the  inscrip- 
tion is  denied  as  to  the  property  sold  by  the  firm  of  M.  Camblor  & 
Co.,  S.  en  C,  inasmuch  as  the  sale  is  made  by  said  firm  through  its 
manager,  Don  Manuel  Camblor  Gonz&lez,  husband  of  the  purchaser, 
considering  that  Dona  Maria  Secundina  Gimenez  acquires  the  prop- 
erty under  an  onerous  title,  and  therefore  it  must  be  presumed  that 
the  acquisition  is  for  the  benefit  of  the  conjugal  partnership,  as  re- 
quired by  section  1362  of  the  present  Civil  Code ;  and  also  inasmuch 
as  in  such  alienation  the  personalities  of  the  purchaser  and  the  vendor 
are  merged  into  one  personality,  as  Don  Manuel  Camblor  on  one  side 
is  interested  in  the  firm  vendor  and  is  its  representative  and  adminis- 
trator, being,  on  the  other  hand,  a  partner  and  administrator  in  the 
conjugal  partnership  for  whom  the  acquisition  is  jnade,  which  would 
be  of  no  legal  effect  without  the  consent  of  the  latter,  inasmuch  as 
this  acquisition  by  the  conjugal,  partnership  Camblor,  is  within  the 
prohibition  of  jmragraph  second  of  section  1362  of  the  said  code. 
And  a  cautionary  notice  has  been  taken  for  the  period  of  four  months 
in  the  first  inscription  cited  above." 

Appellant  undertakes  to  re-state  more  clearly  and  con- 
cisely the  grounds  upon  which  the  registrar  bases  the  ruling 
complained  of  as  follows: 

**  First,  That  indulging  the  presumption  that  the  purchase  made 
by  Maria  Secundina  Gimenez  for  the  mercantile  firm  of  M.  Camblor 
&  Co.  was  made  with  money  belonging  to  the  conjugal  partnership, 
the  said  sale  is  not  subject  to  record  for  want  of  legal  capacity  upon 
the  part  of  the  purchaser  to  acquire  property  with  money  belonging 
to  said  partnership  without  the  consent  of  her  husband,  Don  Manuel 
Camblor. 

^'Second,  That  the  acquisition  of  the  real  estate  in  question  from 
M.  Camblor  &  Co.  by  the  conjugal  partnership  existing  between  Dona 
Maria  Secundina  Gimenez  and  Manuel  Camblor,  falls  within  the 
prohibition  contained  in  article  1362  of  the  Civil  Code  in  view  of  the 
fact  that  Don  Manuel  Camblor  is  at  one  and  the  same  time  an  admin- 
istrative member  of  the  said  conjugal  partnership  and  managing 
partner  of  the  mercantile  firm,  vendor. ' ' 

We  are  strongly  inclined  to  agree  with  the  appellant  that 
the  proposition  first  above  quoted  is  wholly  untenable,  and 
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we  are  somewhat  at  a  loss  to  account  for  this  feature  of  the 
ruling  complained  of  if,  as  appellant  contends,  and  as  seems 
fairly  to  be  inferred  from  the  language  of  the  endorsement, 
the  registrar  seriously  intended  to  base  his  refusal  in  part 
upon  the  supposed  incapacity  of  the  wife  to  acquire  prop- 
erty for  the  benefit  of  the  conjugal  partnership  without  the 
consent  of  the  husband.  In  the  absence  of  any  brief  upon 
the  part  of  the  registrar  it  is  rather  difficult  to  reconcile 
his  refusal  upon  this  ground  to  record  the  deed  executed  by 
the  husband  as  managing  partner  of  Camblor  and  Co.  with 
his  admission  to  record  of  the  conveyance,  likewise  to  the 
wife,  in  the  same  instrument  by  Bamona  Santana.  If  consent 
upon  the  part  of  the  husband  in  the  latter  transaction  to 
which  he  was  not  actually  a  party,  even  in  a  representative 
capacity,  is  to  be  implied  from  the  mere  fact  that  he  was 
present  and  made  no  objection,  the  same  rule  would  apply 
a  fortiori  to  the  conveyance  made  by  hinr  as  agent  and  mem- 
ber of  the  mercantile  firm,  at  the  same  time,  in  the  same 
instrument,  and  likewise  to  the  wife. 

It  is  true  that  the  husband  is  the  administrative  head 
of  the  conjugal  partnership,  but  it  does  not  necessarily  fol- 
low that  the  wife  is  incapacitated  to  accept  a  deed  of  con- 
veyance Mrithout  his  consent.  Aside  from  the  mere  question 
of  administration,  our  attention  has  been  drawn  to  no  sec- 
tion of  the  code  that  draws  any  distinction  whatsoever  be- 
tween the  spouses,  and  the  general  tenor  and  spirit  of  the 
law  in  dealing  with  husband  and  wife  and  community  prop- 
erty consistently  negatives  such  idea  of  any  further  distinc- 
tion. The  significant  omission  from  our  local  code  of  article 
61  of  the  Spanish  Code,  which  expressly  provides  that  the 
wife  cannot  without  permission  or  power  of  attorney  from 
her  husband  acquire  either  by  onerous  or  lucrative  title,  nor 
alienate  her  property  nor  bind  herself  except  in  the  cases 
and  under  the  restrictions  provided  for  by  law,  also  clearly 
indicates,  to  say  the  least,  that  we  should  not  be  unmindful 
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of  the  maxim  ubi  lex  ncm  distinguit,  nee  nos  distinguere 
dehemos. 

As  to  the  second  proposition,  however,  we  think  the  regis- 
trar is  clearly  right.  Section  1362  of  the  Civil  Code,  in  so 
far  as  pertinent  to  the  question  at  issue,  reads  as  follows : 

''Section  1362. — The  following  persons  cannot  acquire  by  pur- 
chase, even  at  public  or  judicial  auction,  neither  in  person  nor  by 

an  agent  (persona  alguna  intermedia) : 

•  •••••• 

''2.  Agents,  the  property  the  administration  or  sale  of  which 
may  have  been  entrusted  to  them." 

The  language  employed,  in  the  Spanish  text  at  least,  leaves 
no  room  for  interpretation  unless  it  be  as  to  the  scope  of 
the  word  *' agents'*  as  used  in  the  subdivision  quoted.  Ap- 
pellant naturally  attacks  this  word  as  the  only  vulnerable 
point  and  argues  at  some  length  that  a  managing  partner 
is  not  an  agent  within  the  meaning  of  the  code.  Manresa, 
in  discussing  this  article  and  subdivision,  has  already  settled 
the  question  last  mentioned : 

*'The  incapacity  of  the  agents  to  whom  we  have  been  referring, 
includes  then  to  our  way  of  thinking,  among  others,  the  managers, 
directors,  or  administrators  of  legal  entities  (las  sociedades).  If 
the  juridical  relationship  that  exists  between  these  managers,  direc- 
tors, or  administrators,  and  the  legal  entity  (la  persona  juridica  so- 
ddl)  be  closely  examined,  we  find  that  it  is  inspired  by  the  principle 
of  representation,  and  that  all  of  them  are,  strictly  speaking,  no 
more  than  real  agents. 

**The  contract  of  partnership  (sociedad) '  entered  into  binds  the 
members  as  among  themselves;  but  the  partnership  (sociedad)  estab- 
lished and  the  administrators  designated,  another  new  tie  (vinculo) 
arises  between  the  latter  and  the  partnership  and  this  tie  (vinculo) 
is  no  other  than  that  of  agency.  If,  then,  they  are  agents,  the  inca- 
pacity of  rule  second  of  article  1459  includes  them  and  therefore 
they  cannot  acquire  by  purchase  the  property  of  the  partnership, 
because,  precisely  by  reason  of  their  office  (cargo),  they  are  charged 
with  the  administration  thereof. 
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'*We  do  not  understand  that  this  opinion  violates  the  doctrine 
that  incapacities  cannot  be  extended  to  cases  other  than  those  pro- 
vided by  law  because  it  being  admitted,  as,  to  say  the  least,  it  must 
be  admitted,  that  we  are  dealing  with  agents,  there  is  no  extension 
whatsoever  in  holding  them  to  be  incapacitated,  but  rather  a  strict 
application  of  rule  second  of  article  1459  of  the  code."  10  Man- 
resa,  104. 

Upon  the  ground  last  mentioned  the  ruling  of  the  regis- 
trar must  be  affirmed. 

Decision  affirmed  on  its  last  ground. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro  and 
Aldrey  concurred. 


Vega  et  al.,  Plaintiffs  and  Appellants,  v.  Rodriguez  et  al., 

Defendants  and  Respondents. 

Appeal  from  the-  District  Court  of  Arecibo  in  an  Action  to 
Annul  Possessory  Title  Proceddings,  etc. 

No.  1081.— Decided  July  31,  1914. 

Res  Judicata. — In  accordance  with  section  1219  of  the  Civil  Code  in  relation  to 
sections  59,  60  and  61.  of  the  Law  of  Evidence  of  March  9,  1905,  in  order 
that  the  presumption  of  res  judicata  may  exist  between  two  actions  there 
must  be  identity  of  things,  causes  and  parties. 

Td.^— Judgment  on  Demubker. — Even  supposing  that  there  is  an  identity  of  causes, 
things  and  parties  between  two  actions,  a  judgment  based  on  a  ruling  sus- 
taining a  demurrer  to  the  complaint  on  the  ground  that  the  latter  is  am- 
biguous and  uncertain  does  not  produce  the  effect  of  res  judicata  when  this 
in  the  only  point  decided  which  can  be  considered  as  res  judicata. 

Judgment  on  Demurrer — Correction  of  Defect. — When  a  judgment  is  based 
on  a  ruling  sustaining  a  demurrer  on  the  ground  that  the  complaint  is  am- 
biguous and  uncertain  and  it  is  not  decided  that  the  original  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  the  defect  may  be 
cured  by  filing  another  complaint  alleging  anew  the  same  facts  and  correct- 
ing the  defect  contained  in  the  original  complaint. 

Id. — Res  Judicata. — In  order  to  determine  whether  a  final  judgment  rendered 
on  the  sustaining  of  a  demurrer  to  the  complaint  produces  the  effect  of 
res  judicata,  it  must  be  considered  whether  the  demurrer  went  to  the  merits 
of  the  action  and  whether  the  cause  of  action  is  the  same,  for,  in  the  absence 
of  either  of  these  requisites,  the  judgment  does  not  constitute  res  judicata. 
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Ejectment — Description  or  Peopeety — Possession. — In  an  action  of  ejectment 
it  is  not  enough  to  describe  the  property  sought  to  be  recovered.  It  must 
be  shown  in  addition  that  the  property  is  in  the  possession  of  the  defendant 
and  this  has  not  been  proved  in  the  present  case. 

Possession — Presumption. — Pursuant  to  section  450  of  the  Civil  Code,  one  who 
is  in  possession  as  owner  has  in  his  favor  the  legal  presumption  that  he  holds 
under  just  title  and  cannot  be  requiied  to  show  the  same. 

Hereditart  Property. — The  proper  proceeding  for  recovering  a  hereditary  in- 
terest in  the  property  of  an  ancestor  upon  his  death,  either  testate  or  intes- 
tate, is  that  prescribed  by  the  Law  of  Special  Legal  Proceedings  of  1905. 

The  facts  are  stated  in  the  opinion. 

Mr  Juan  de  Guzman  Benitez  for  the  appellants. 

Mr,  Jose  Martinez  Ddvila  for  respondents  Telesfora  and 
Petrona  Rodriguez. 

Mr.  H.  H.  Scoville  for  respondent  Nathaniel  P.  Tyler. 

Mr.  Chief  Justice  Hernandez  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  rendered  by  the  Dis- 
trict Court  of  Arecibo  on  February  14,  1913,  dismissing  the 
complaint  in  all  its  parts,  with  costs  and  disbursements 
against  the  plaintiffs. 

After  setting  up  several  facts  in  the  complaint  tending 
to  show  that  the  plaintiffs,  together  with  all  the  defendants 
except  Nathaniel  P.  Tyler,  are  the  successors  in  interest  of 
the  spouses  Miguel  Vega  y  Pino  and  Manuela  Marrero,  the 
latter  having  died  on  August  23,  1839,  and  the  former  on 
January  1,  1851,  it  is  alleged  that  by  a  public  deed  executed 
on  September  29,  1836,  Miguel  Vega  y  Pino,  during  his  wed- 
lock with  Manuela  Marrero,  acquired  a  certain  rural  prop- 
erty described  in  the  complaint  consisting  of  a  caballeria 
(200  cU'erdas)j  more  or  less,  of  land  in  the  ward  of  Sabana 
Seca,  now  known  a^  **E1  Coto''  of  the  municipal  district  of 
Manati;  that  first  Manuela  Marrero  and  later  Miguel  Vega 
y  Pino  having  died,  Jose  Maria  Vega  y  Pino,  the  testamen- 
tary executor  named  by  the  latter,  was  in  charge  of  the  said 
property;  that  the  said  executor  having  died  a  few  years 
later,  defendants  Telesfora  and  Petrona  Rodriguez  y  Vega, 
as  co-owners  and  coheirs  of  Miguel  Vega  y  Pino  and  his  wife. 
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Manuela  Marrero,  came  into  possession  of  the  said  property, 
Telesfora  cultivating  and  using  the  property  for  her  own 
exclusive  benefit  without  delivering  to  the  other  co-owners 
their  proportionate  shares  of  the  property  or  of  its  products ; 
that  under  an  agreement  with  defendant  Nathaniel  P.  Tyler 
and  for  the  purpose  of  conveying  to  him  100  cuerdas  of  land 
(also  described  in  the  complaint)  of  the  200  cuerdcts  which 
formed  the  property  in  question,  Telesfora  Rodriguez  Vega 
instituted  proceedings  in  her  own  name  in  the  Municipal 
Court  of  Manati  to  establish  her  possessory  title  to  the  said 
100  cuerdas  of  which  she  had  been  in  possession  for  more 
than  eight  years  as  heir  of  her  grandfather,  Miguel  Vega, 
and  the  said  court  approved  her  possessory  title  on  October 
18,  1906,  without  prejudice  to  the  rights  of-  third  parties, 
which  possessory  title  was  recorded  in  the  Registry  of  Prop- 
erty of  Arecibo  in  the  name  of  Telesfora  Rodriguez  Vega; 
that  by  a  public  deed  of  April  3,  1907,  the  said  Telesfora 
Rodriguez  sold  the  100  cuerdas  referred  to  in  the  possessory 
title  proceedings  to  defendant  Nathaniel  P.  Tyler  who  re- 
corded his  possessory  title  in  the  registry  of  property  know- 
ing that  the  vendor  w^as  not  the  owner  of  the  land;  that 
Telesfora  Rodriguez  Vega  has  been  in  possession  and  con- 
tinues in  possession  of  the  remainder  of  the  property,  or  the 
other  100  cuerdas  also  described  in  the  complaint,  using  tlie 
products  thereof  contrary  to  the  wishes  of  the  other  co- 
owners,  and  that  since  the  year  1898  the  net  profits  derived 
by  Telesfora  Rodriguez  from  the  property  have  been  not 
less  than  $4,200,  of  which  $1,800  corresponds  to  the  100  cuer- 
das sold  to  defendant  Nathaniel  P.  Tyler  up  to  the  date  of 
the  sale  and  $2,400  to  the  rest  of  the  original  property  in 
the  possession  of  defendant  Telesfora  Rodriguez,  while  the 
100  cuerdas  purchased  by  Tyler,  who  has  been  working  the 
same  from  the  year  1907  although  aware  that  the  property 
does  not  belong  to  him,  has  netted  him  more  than  $1,000 
yearly,  or  not  less  than  $3,500. 
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The  complaint  concludes  with  the  prayer  that  judgment 
he  rendered  containing  the  following  pronouncements: 

(1)  That  the  property  described  in  the  complaint  includ- 
ing the  part  in  the  possession  of  Telesfora  Rodriguez  as 
well  as  the  part  now  held  by  defendant  Nathaniel  P.  Tyler, 
with  all  appurtenances,  is  the  sole  and  exclusive  property 
of  the  heirs  and  successors  in  interest  of  the  spouses  Miguel 
Vega  y  Pino  and  Manuela  Marrero,  or  all  of  the  parties  to 
the  present  action,  both  plaintiffs  and  defendants,  with  the 
exception  of  Nathaniel  P.  Tyler,  in  the  proportion  to  which 
their  respective  hereditary  rights  entitle  them,  and  that  the 
records  necessary  to  determine  such  interests  be  entered  m 
the  Registry  of  Property  of  Arecibo. 

(2)  That  the  possessory  title  proceedings  brought  by  de- 
fendant Telesfora  Rodriguez  Vega,  the  recording  thereof  in 
the  Registry  of  Property  of  Arecibo,  the  deed  of  sale  in  favor 
of  Nathaniel  P.  Tyler  and  also  the  record  of  the  same  in  the 
said  registry,  are  null  and  void,  and  that  the  said  records  be 
wholly  canceled. 

(3)  That  both  the  100  cuerdas  in  the  possession  of  de- 
fendant Nathaniel  P.  Tyler  as  well  as  the  remainder  of  the 
property  held  by  defendant  Telesfoi-a  Rodriguez  y  Vega, 
with  all  appurtenances,  be  delivered  to  the  present  heirs 
and  successors  in  interest  of  the  spouses  Miguel  Vega  y  Pino 
and  Manuela  Marrero  as  the  sole  owners  thereof. 

(4)  That  defendants  Telesfora  Rodriguez  y  Vega  and 
Nathaniel  P.  Tyler  indemnify  the  heirs  and  successors  in 
interest  of  Miguel  Vega  y  Pino  and  Manuela  Marrero  in  the 
sums  of  $4,200  and  $3,500,  respectively,  or  such  sums  as  may 
be  considered  just,  for  the  damages  sustained  by  them  and 
for  the  profits  of  which  they  have  been  deprived. 

(5)  That  the  defendants  opposing  this  action  be  adjudged 
to  pay  the  costs  thereof. 

Defendants  Telesfora  Rodriguez  and  Petrona  Rodriguez 
Vega  answered  the  complaint  denying  all  the  allegations  and 
pleading  res  judicata  on  the  ground  that  there  is  an  identity 
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of  persons,  things  and  causes  between  this  action  and  another 
decided  by  the  District  Court  of  Arecibo  on  July  15,  1910, 
which  judgment  was  afiGirmed  by  this  court  on  appeal  on 
March  6,  1911. 

It  is  to  be  observed  that  the  following  allegation,  which 
we  transcribe  literally,  appeared  in  the  answer: 

*'That  the  defendants  do  not  hold  and  have  not  held  any  prop- 
erty belonging  to  the  plaintiffs,  but  that  the  property  of  which  they 
are  in  possession  was  inherited  from  their  grandfather,  Miguel  Vega, 
and  they  allege  further  that  even  if  said  Vega  or  they  themselves 
had  held  property  belonging  to  the  plaintiffs,  their  right  thereto 
has  prescribed.'' 

Defendant  Nathaniel  P.  Tyler  also  answered  the  com 
plaint  denying  all  the  facts  on  which  it  was  based,  and  in 
addition  to  the  plea  of  res  judicata  alleged  that  he  had  ac- 
quired ownership  by  prescription  under  section  1858  of  the 
Civil  Code  and  that  the  action  of  ejectment  had  prescribed 
pursuant  to  section  1860  of  the  same  code. 

Three  of  the  plaintiffs,  namely,  Jacobo  Jaime  Menendez 
Rodriguez,  Manuel  Menendez  and  Fernando  Hilarion  Medina 
y  Rodriguez,  withdrew  from  the  action  with  the  consent  of 
the  court.  Defendants  Federico  Calaf  y  Rivera  and  Fran- 
cisco Casellas  y  Gonzalez,  who  were  summoned  personally, 
did  not  appear  and  default  was  entered  against  them. 

The  trial  having  been  held  the  court  rendered  judgment 
in  the  terms  already  mentioned. 

From  the  evidence  introduced  at  the  trial  it  appears  that 
on  April  1,  1909,  the  present  plaintiffs  filed  an  amended  coin- 
I)laint  in  the  District  Court  of  Arecibo  against  the  present 
defendants  for  the  partition  and  distribution  of  hereditary 
property,  the  rescission  of  sales  and  the  cancellation  of  rec- 
ords, the  fundamental  allegations  of  the  action  being  identi- 
cal to  those  upon  which  the  present  action  is  based,  although 
the  facts  relied  on  to  determine  the  status  of  the  plaintiffs 
as  successors  in  interest  of  the  spouses  Miguel  Vega  y  Pino 
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aiul  Manuela  Marrero,  were  not  drawn  up  in  the  same  form. 
The  defendants  demurred  to  the  said  amended  complaint 
on  the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  and  that  it  was  ambiguous  and  uncer- 
tain, on  which  demurrer  the  court  ruled  as  follows: 

**As  to  the  first  ground  of  demurrer,  it  is  observed  that  while  in 
the  seventh  allegation  of  the  complaint  referring  to  intestate  trans- 
mission of  inheritance  the  complaint  says,  'which  designations  will 
be  duly  presented/  this  language  is  very  vague,  for  the  court  has 
no  means  of  knowing  whether  it  is  meant  thereby  that  petitions  for 
the  designation  of  heirs  will  be  filed  in  the  court  during  the  pendency 
of  this  action  or  that  the  designation  of  the  interested  persons  as 
heirs  will  be  shown  by  the  proper  records  of  designation. 

**In  the  first  case,  the  first  ground  of  demurrer  would  be  sustained 
and  in  the  second  case  it  would  not.  Therefore,  a  doubt  exists  as 
to  what  the  plaintiff  desired  to  say. 

*'The  court  considers  that  the  second  ground  of  demurrer  con- 
forms to  the  law  and  therefore  it  is  sustained.  Arecibo,  May  10,  1910. 
Ramon  Qfuiiiones,  Judge." 

Two  months  later,  or  on  July  15,  1910,  the  same  defend- 
ants, with  the  exception  of  Federico  Calaf,  filed  a  motion 
in  the  court,  in  which  after  invoking  the  decision  referred 
to  and  the  fact  that  the  plaintiffs  had  not  amended  the  com- 
plaint nor  asked  leave  to  amend  the  same  notwithstanding 
the  time  that  had  elapsed,  they  prayed  the  court  to  render 
final  judgment  in  the  case  in  favor  of  the  defendants  or 
irrant  a  nonsuit  with  costs  against  the  plaintiffs,  whereupon 
the  court,  on  July  15,  1910,  made  the  following  ruling : 

•*  After  hearing  the  motion  filed  by  Attorney  Jose  C.  Rodriguez 
CeboUero  in  the  name  of  the  defendants,  with  the  exception  of  Fede- 
rico Calaf,  praying  for  final  judgment  in  this  case  in  favor  of  the 
defendants  because  more  than  two  months  have  elapsed  since  the 
demurrer  was  ruled  on  and  the  plaintiffs  have  not  amended  their 
complaint  or  moved  for  leave  so  to  do. 

"Judgment.  That  the  facts  and  the  law  favor  the  defendants  and 
the  complaint  is  therefore  dismissed  with  costs  against  the  plaintiffs. 
Arucibo,  July  15,  1910.    Ramon  Quinones,  Judge.*' 
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This  judgment  having  been  appealed  from,  it  was  affirmed 
by  this  court  by  its  judgment  of  March  6,  1911. 

The  parties  represented  at  the  trial  agreed  that  the  plain- 
tiffs and  defendants  in  both  actions  are  identical,  with  the 
exception  of  Tulio  Rodriguez  y  Marin,  who  was  not  a  party 
to  the  original  action,  and  that  the  property  in  controversy 
in  both  actions  is  the  same. 

On  the  basis  that  there  is  identity  of  persons,  things  and 
causes  in  both  actions,  let  us  see  whether  the  judgment  ren- 
dered by  the  District  Court  of  Arecibo  on  July  15,  1910,  ^^^ll 
support  the  plea  of  res  judicata  in  the  second  action,  which 
is  the  one  now  under  consideration. 

Section  1219  of  the  Civil  Code  reads  as  follows: 

'*•  •  ♦  In  order  that  the  preauniption  of  the  res  ad  judicata 
may  be  vahd  in  another  suit,  it  is  necessary  that,  between  the  ease 
decided  by  the  sentence  {sic)  and  that  in  which  the  same  is  invoked, 
there  be  the  most  perfect  identity  between  the  things,  causes,  and 
persons  of  the  litigants,  and  their  capacity  as  such    ♦    •    *.'* 

Section  101  of  the  Evidence  Act  of  1905,  in  its  pertinent 
part,  reads  as  follows: 

*' Section  101. — The  following  presumptions,  and  no  others,  are 
deemed  conclusive: 

*'6.  The  judgment  or  order  of  a  court,  when  declared  by  this  code 
to  be  conclusive ;  but  such  judgment  or  order  must  be  alleged  in  the 
pleadings,  if  there  is  an  opportunity  to  do  so;  if  there  is  no  such 
opportunity,  the  judgment  or  order  may  be  used  as  evidence.'* 

Sections  59,  60,  61  and  62  are  also  pertinent  to  the  plea 
of  res  judicata  and  read  as  follows: 

''Section  59. — The  effect  of  a  judgment  or  final  order  in  an  action 
or  special  proceeding  before  a  court  or  judge  of  Porto  Rico  or  of 
the  United  States,  having  jurisdiction  to  pronounce  the  judgment  or 
order,  is  as  follows: 

''1.  In  case  of  a  judgment  or  order  against  a  specific  thing  or 
in  respect  to  the  probate  of  a  will,  or  the  administration  of  the  esUte 
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of  a  decedent,  or  in  respect  to  the  personal,  political  or  legal  con- 
dition or  relation  of  a  particular  person,  the  judgment  or  order  is 
conclusive  upon  the  title  to  the  thing,  the  will,  or  administration, 
or  the  condition  or  relation  of  the  person. 

"2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to  the 
matter  directly  adjudged,  conclusive  between  the  parties  and  their 
sacceasors  in  interest  by  title  subsequent  to  the  commencement  of 
the  action  or  special  proceeding,  litigating  for  the  same  thing  under 
the  same  title  and  in  the  same  capacity,  provided  they  have  notice, 
actaal  or  constructive,  of  the  pendency  of  the  action  or  proceeding. 

*' Section  60. — Other  judicial  orders  of  a  court  or  judge  of  Porto 
Rico,  or  ff  the  United  States,  create  a  disputable  presumption,  accord- 
ing to  the  matter  directly  determined,  between  the  same  parties  ana 
their  representatives  and  successors  in  interest  by  title  subsequent 
to  the  commencement  of  the  action  or  special  proceeding,  litigating 
for  the  same  thing  under  the  same  title  and  in  the  same  capacity. 

'*  Section  61. — The  parties  are  deemed  to  be  the  same  when  those 
between  whom  the  evidence  is  offered  were  on  opposite  sides  in  the 
former  case,  though  other  parties  were  joined  with  both  or  either. 

''Section  62. — That  only  is  deemed  to  have  been  adjudged  in  a 
former  judgment  which  appears  upon  its  face  to  have  been  so  ad- 
judged, or  which  was  actually  and  necessarily  included  therein,  or 
necessary  thereto.** 

Now,  section  59  of  the  Evidence  Act,  which  we  have  cited, 
is  similar  to  section  1908  of  the  Code  of  Civil  Procedure  of 
California,  and  in  construing  that  section  the  Supreme  Court 
of  the  said  state  has  laid  down  the  following  doctrine : 

"Whether  a  final  judgment  for  the  defendant,  rendered  on  a  de- 
murrer to  the  complaint,  can  be  pleaded  id  bar  of  a  subsequent  action 
between  the  same  parties,  depends  upon  two  questions :  First,  whether 
the  demurrer  went  to  the  merits  of  the  action ;  and  second,  whether  the 
cause  of  action  is  the  same.  If  either  of  these  conditions  be  want- 
ing, the  judgment  on  demurrer  does  not  bar  another  action."  Terry 
v.  Hammonds,  47  Cal.,  35. 

The  same  court  in  the  case  of  City  of  Los  Angeles  v. 
Melius,  59  Cal.,  452,  expressed  itself  as  follows: 

**Are  the  two  complaints  substantially  the  same  and  is  the  final 
judgment  on  the  demurrer  to  the  first  complaint  a  bar  to  a  recovery 
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in  the  second  action?     We  are  of  the  opinion  that  the  complaints 
are  not  the  same  and  that  the  judgment  is  not  a  bar.    It  is  said  by 
Mr.  Freeman  in  his  work  on  Judgments,  Section  267,  that  *a  judg- 
ment on  demurrer  to  the  plaintiff's  complaint  is  conclusive  of  every- 
thing necessarily  determined  by  such  judgment.    If  the  court  decides 
that  plaintiff  has  not  stated  facts  sufficient  to  constitute  a  cause  of 
action,  or  that  his  complaint  is  otherwise  liable  to  any  objection  urged 
against  it  upon  demurrer,  such  decision  does  not  extend  to  any  issue 
not  before  the  Court  on  the  hearing  of  the  demurrer.     It  leaves  the 
plaintiff  at  liberty  to  present  his  complaint  in  another  action  so 
amended  in  form  or  in  substance,  as  to  be  no  longer  vulnerable 
to  the  attack  made  in  the  former  suit.'     To  the  same  eff4fct  is  the 
decision  of  the  Supreme  Court  of  the  United  States  in  the  case  of 
Oilman  v.  Rives,  10  Pet.,  301,  in  which  Mr.  Justice  Story,  deliver- 
ing the  opinion  of  the  Court,  said:  *The  objections  may  be  urged, 
that  the  judgment  upon  a  general  demurrer  in  this  case,  will  be  a 
good  bar  to  any  further  suit  brought  against  the  present  defendant 
upon  the  same  debt,  or  against  him  and  the  other  judgment  debtors. 
We  are  of  a  different  opinion  as  to  both,  if  the  declaration  be  prop- 
erly framed;   for  a  judgment  that  a  declaration  is  bad  in  substanee 
(which  alone,  and  not  matter  of  form,  is  the  ground  of  a  general  de- 
murrer), can  never  be  pleaded  as  a  bar  to  a  good  declaration,  for 
the  same  cause  of  action.    The  judgment  is  in  no  just  sense  a  judg- 
ment upon  the  merits.    If  authority  be  wanting  for  this  position,  it 
will  be  found  in  the  case  of  Lanipen  v.  Kedgemn,  1  Mod.,  207,'  and 
the  Supreme  Court  of  Kentucky  in  the  case  of  Birch,  etc.,  v.  Funk, 
2  Mete,  547,  says:  *This  principle  has  been  repeatedly  recoghized 
and  acted  on  by  this  Court.    In  the  case  of  KendaU  v.  Talbot,  1  A.  K. 
Marsh,  321,  it  was  held  that  a  judgment  rendered  for  the  defendant 
on  the  ground  of  the  insufficiency  of  the  plaintiff's  declaration  camiot 
be  a  bar  to  another  action  founded  on  the  same  contract/    See  also 
Thomas  v.  Hite,  5  B.  Mon.,  594.     The  same  doctrine  is  announced 
by  the  Supreme  Court  in  the  case  of  Oerrish  et  al.  v.  Pratt  et  aJ.,  6 
Minn.,  61,  and  also  in  the  case  of  Terry  v.  Hammond,  47  Cal.,  32." 

Applying  the  foregoing  statutory  provisions  and  juris- 
prudence to  the  case  at  bar,  we  must  reach  the  conclusion 
that  the  judgment  rendered  by  the  District  Court  of  ArecilK) 
in  the  first  action  on  July  15,  1910,  does  not  involve  a  pre- 
sumption of  res  judicata,  for  that  judgment  was  not  rendered 
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on  the  basis  that  the  facts  stated  in  the  complaint  did  not 
constitute  a  cause  of  action,  but  on  the  ground  that  the  com- 
l)Iaint  was  insufficient,  unintelligible  and  uncertain,  this  being 
the  only  point  decided  which  would  warrant  the  plea  of  res 
jvdicata. 

That  defect,  which  is  plain,  being  corrected  and  no  deci- 
sion having  been  rendered  that  the  original  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  there 
is  nothing  to  prevent  the  filing  of  a  new  complaint  alleging 
anew  the  same  facts  and  correcting,  as  was  done,  the  defect 
which  caused  the  decision  of  July  15,  1910. 

The  plea  of  res  judicata  cannot  be  sustained  in  the  pres- 
ent case  and  the  judgment  cannot  be  affirmed  on  that  ground, 
although  it  may  be  for  other  reasons  stated  by  the  lower 
court  in  its  opinion,  from  which  we  quote  the  following: 

"Nor  do  the  plaintiffs  establish  the  identity  of  the  property  de- 
scribed in  the  thirtieth  allegation  of  the  complaint  as  having  been 
acquired  by  Miguel  Vega  y  Pino  in  the  year  1839,  in  the  conclusive 
and  efficient  manner  required  in  actions  of  ejectment,  and  much  less 
that  the  property  which  was  the  subject  of  the  possessory  title  pro- 
ceedings and  was  acquired  by  defendant  Tyler  in  the  year  1907  and 
is  described  in  the  thirty-third  allegation,  forms  a  part  of  the  prop- 
erty described  in  the  thirtieth  allegation,  or  of  that  described  in  the 
thirty-ninth  allegation  which  is  alleged  to  belong  to  defendant  Teles- 
fora  Rodriguez." 

We  find  that  the  foregoing  finding  of  the  lower  court  con- 
forms to  the  evidence. 

Jt  has  been  shown  that  during  the  conjugal  partnership 
with  his  wife,  Manuela  Marrero,  and  by  public  deed  of  Sep- 
tember 29,  1836,  Miguel  Vega  y  Pino  acquired  the  property 
of  one  caballeria  of  land,  more  or  less,  in  the  ward  of  Sabana 
Seca  of  the  Municipal  District  of  Manati,  as  described  in  the 
complaint.  It  has  been  shown  also  that  Telesf ora  Rodriguez 
instituted  possessor}^  title  proceedings  in  the  Municipal  Court 
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of  Manati  to  establish  her  possessory  title  to  the  100  cuerdas 
of  land  also  described  in  the  complaint,  which  proceedings 
were  approved  by  the  said  court  and  recorded  in  the  Eegis- 
try  of  Property  of  Arecibo.  There  is  likewise  evidence  to 
show  that  Telesfora  Rodriguez  sold  the  said  100  cuerdas  to 
the  other  defendant,  Kathaniel  P.  Tyler,  who  recorded  his 
title  in  the  said  registry.  But  there  is  no  evidence  to  show 
ttiat  the  said  100  cuerdas  form  a  part  of  the  property  ac- 
quired by  Miguel  Vega  y  Pino  in  the  year  1836. 

In  her  answer  the  defendant  denied  that  she  was  in  the 
possession  of  any  property  belonging  to  the  plaintiffs,  and 
pursuant  to  section  108  of  the  Evidence  Act,  the  burden  was 
on  the  plaintiffs  to  prove  their  averment. 

According  to  section  450  of  the  Civil  Code,  the  possessor 
who  believes  himself  owner  has  in  his  favor  the  legal  pre- 
sumption that  he  possesses  under  a  just  title  and  he  cannot 
be  compelled  to  show  the  same. 

The  testimony  of  defendants  Telesfora  and  Petrona  Ro- 
driguez Vega  that  they  inherited  the  properties  which  they 
possess  from  their  grandfather,  Miguel  Vega,  does  not  war- 
rant the  deduction  that  said  properties  form  a  part  of  the 
property  claimed  by  the  plaintiffs  as  belonging  to  their  an- 
cestor, Miguel  Vega,  for  it  is  not  .shown  that  Vega  had  only 
the  one  property  which  the  plaintiffs  claim,  and  therefore 
it  may  be  that  the  property  referred  to  by  Telesfora  and 
Petrona  Rodriguez  is  not  the  same  property  now  the  subject 
of  litigation. 

In  an  action  of  ejectment  it  is  not  sufficient  to  describe 
the  property  sought  to  be  recovered.  The  property  must  be 
shown  also  to  be  in  possession  of  the  defendants,  ^Evidence 
to  that  effect  has  not  been  presented  in  the  present  case. 

Besides,  the  plaintiffs,  according  to  the  allegations  and 
prayer  of  the  complaint,  seek  to  recover  a  property  of  their 
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ancestors,  Migael  Vega  y  Pino  and  Manuela  Marrero,  in  the 
proportion  belonging  to  them  by  virtue  of  their  respective 
hereditary  interests,  together  with  a  proper  indemnity  for 
the  damages  sustained  and  the  profits  of  which  they  have 
been  deprived,  and  we  think  the  proceeding  taken  is  not  the 
proper  one  to  attain  the  object  sought. 

In  support  of  our  opinion,  we  quote  below  what  was  said 
in  deciding  the  case  of  Trinidad  et  al.  v.  Succession  of  Trini- 
dad  et  al.,  19  P.  E.  R.,  616. 

''A  judgment  in  favor  of  the  plaintiffs  in  the  case  at  bar  would 
he  equivalent  to  deciding  that  the  Act  of  1905  relative  to  special  legal 

proceedings  could  be  dispensed  with  at  the  volition  of  any  litigant. 

•  ••••«• 

**In  the  case  at  bar  the  plaintiffs  have  failed  to  proceed  accord- 
ing to  these  well-planned  and  wisely-adapted  proceedings,  and  by 
the  simple  filing  of  a  complaint  and  introduction  of  the  evidence  re- 
ferred to  seek  to  obtain  a  decree  declaring  them  to  be  the  owners  of 
an  undivided  third  part  of  the  estate  described  by  them,  which  estate 
has  passed  almost  in  its  entirety  to  the  possession  of  persons  other 
than  the  heirs  of  Maria  del  Pilar  Trinidad  by  virtue  of  deeds  of  sale 
recorded  in  the  registry  of  property. 

"Perhaps  the  plaintiffs  have  not  received  the  property  to  whicn 
they  are  justly  and  lawfully  entitled,  but  if  this  be  so,  the  proceea- 
ings  chosen  by  them  are  not  proper  to  secure  a  recognition  of  their 
rights. 

**In  cases  of  this  kind  the  true  personality  of  the  successors  of 
the  deceased  must  first  be  legally  established. 

""When  the  inheritance  is  testate,  as  in  the  present  case,  and  an 
executor  is  appointed  by  the  testator,  it  is  the  duty  of  such  executor 
to  execute  the  will  of  the  testator.  If  the  executorship  terminates 
before  the  will  of  the  testator  has  been  complied  with  (sections  884 
and  885  of  the  Revised  Civil  Code),  the  execution  of  the  will  of  the 
testator  devolves  upon  the  heirs.  If  these  act  together  in  common 
agreement,  having  the  necessary  civil  capacity,  and  proceed  in  good 
faith,  judicially  or  extrajudicially,  the  solution  is  a  just  and  easy 
one.    If  they  do  not  so  act  and  difficulties  arise,  proceedings  should 
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be  instituted  in  the  proper  district  court  which  will  supervise  the 
proceedings  and  apply  the  law  governing  the  case. 

* '  An  inventory  should  be  made  of  the  estate  and  the  estate  should 
be  administered  in  the  form  prescribed  by  law.  If  the  estate  or  any 
portion  thereof  should  be  found  in  the  possession  of  persons  having 
no  right  thereto,  'the  proper  legal  proceedings  should  be  instituted  to 
recover  the  same  for  the  benefit  of  the  heirs  and  after  the  debts  of 
the  decedent  have  been  properly  investigated  and  paid  when  due, 
or  sufficient  property  has  been  set  aside  for  the  payment  thereof,  the 
partition  of  the  estate  should  be  proceeded  with  and  each  heir  adju- 
dicated his  proper  share. 

'*The  very  nature  of  the  estate  shows,  therefore,  the  necessity  of 
special  provisions  to  govern  the  same,  and  when  such  special  provi- 
sions exist  they  should  be  complied  with  and  litigants  should  not  seek 
to  elude  them  as  the  plaintiffs  have  sought  to  do  in  the  present  case." 

The  foregoing  doctrine  is  especially  applicable  to  the 
present  case  inasmuch  as  the  plaintiffs  do  not  include  all 
the  successors  in  interest  of  Miguel  Vega  y  Pino  and  Manuela 
Marrero  and  some  of  them  have  withdrawn  from  the  action 
brought  and  have  not  appeared  as  defendants. 

For  the  foregoing  reasons  the  judgment  appealed  from 
is  aflSrmed  without  prejudice  to  the  right  of  the  plaintiffs  to 
bring  the  proper  action  to  recover  the  part  of  the  estate  of 
Miguel  Vega  y  Pino  and  Manuela  Marrero  to  which  they 
mav  be  entitled. 

Judgment  affirmed  without  prejudice  to  rights 
of  plaintiffs  to  claim  their  interest  in  the 
estate  of  their  ancestor  in  proper  form. 

Justices  Wolf,  del  Toro  and  Aldrey  concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of 
this  case. 
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Oboxoz,  Plaintiff  and  Eespondent,  v.  Montalvo  et  al., 

Defendants  and  Appellants. 

Appeal  from  the  District  Court  of  Aguadilla  in  Contempt 
Proceedings  in  an  Action  to  Restore  the  Material  Pos- 
session of  Real  Property. 

Motion  of  the  Plaintiff  for  Dismissal  of  the  Appeal. 

No.  . — ^Decided  originally  July  9,  1914. 

Decided  on  motion  to  reconsider  July  31,  1914. 

Appeal — C!ontbmpt — Parties. — The  fact  that  a  person  was  one  of  the  parties 
to  the  actidn  which  gave  rise  to  the  contempt  proceedings  does  not  make 
him  a  party  to  said  contempt  procoodings,  therefore  he  cannot  ask  for  the 
dismissal  of  the  appeal  taken  by  the  party  sentenced  for  contempt. 

ON  RECONSIDERATION. 

Contempt — Adverse  Party. — ^When  the  contempt  is  purely  civil,  the  party  in- 
jured by  the  disobedience  is  really  the  adverse  party  interested  in  the  result 
of  the  contempt  proceedings  and  in  the  appeal  when  such  is  taken. 

Id. — Not  all  contempts  punishable  for  disobedience  of  an  order  rendered  in  a  civil 
action  are  necessarily  civil. 

Id. — ^Appeal — Unverified  Motion — Parties. — When  a  motion  to  dismiss  is  not 
verified  and  therefore  the  facts  alleged  therein  cannot  be  deemed  proven, 
and  is  not  accompanied  by  a  copy  of  the  judgment  rendered  in  the  contempt 
proceedings  in  order  that  it  may  be  ascertained  whether  the  contempt  is  civil 
or  criminal  from  which  to  determine  whether  the  adverse  party  in  the  action 
is  a  party  to- the  appeal  taken  from  the  judgment  rendered  in  the  contempt 
proceedings  with  a  right  to  move  for  its  dismissal,  the  motion  to  dismiss 
canpot  be  considered. 

The  facts  are  stated  in  the  opinion. 

Mr.  Carlos  Franco  Soto  for  the  plaintiff. 

Mr.  Victor  P.  Martinez  for  Siisano  Montalvo. 

Mb.  Justice  Aldrey  delivered  the  opinion  of  the  court. 

Joaquin  Oronoz  Rodon  filed  a  motion  in  this  court  for  dis- 
missal of  the  appeal  which  Susano  Montalvo  took  from  a 
judgment  of  the  District  Court  of  A.^adilla  convicting  him 
of  contempt  for  having  disobeyed  the  judgment  of  the  court 
rendered  in  an  action  between  them  and  Victor  P.  Martinez 
for  an  injunction  to  restore  the  possession  of  real  property. 
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He  based  the  said  motion  on  the  failure  of  the  appellant  to 
present  a  statement  of  the  case  or  bill  of  exceptions  within 
the  time  prescribed  by  law,  to  move  the  lower  court  for  an 
extension  of  time  or  to  file  the  transcript  of  the  record  in 
this  court  within  thirty  days. 

We  did  not  rule  on  that  motion,  because  we  held  that  the 
fact  that  the  mover  was  one  of  the  parties  to  the  suit  did 
not  make  him  a  party  to  the  appeal  in  the  contempt  proceed- 
ings. However,  as  he  has  moved  for  a  reconsideration  of 
our  refusal  and  for  dismissal  of  the  appeal,  it  becomes  neces- 
sary for  us  to  state  our  reasons  therefor  in  greater  detail. 

It  is  true,  as  the  petitioner  maintains,  that  there  is  a  dis- 
tinction between  strictly  criminal  contempt  and  what  is  gen- 
erally  known  as  civil  or  constructive  contempt.  The  rule 
distinguishing  one  from  the  other  may  be  synthesized  as  fol- 
lows: Civil  contempt  consists  in  the  failure  of  a  person  to 
do  something  which  the  court  ordered  him  to  do  for  the  benefit 
or  advantage  of  another  party  to  the  proceedings  before  the 
court,  while  criminal  contempt  is  committed  by  acts  showing 
disrespect  for  the  court  or  its  proceedings,  obstructing  the 
administration  of  public  justice  or  tending  to  discredit  the 
court,  such  as  disorderly  or  insulting  conduct  in  the  presence 
or  immediate  vicinity  of  the  court,  or  acts  of  violence  which 
interrupt  its  proceedings,  as  well  as  disobedience  of  its 
orders,  interference  with  property  in  its  custody  or  miscon- 
duct towards  its  oflRcers.  Eepalje  on  Contempts,  p.  25.  In 
re  Wilso7i,  17  Pac.  Rep.,  699;  Snow  v.  S^iow,  43  Pac.  Eep. 
621;  Gompers  v.  Buck's  Stove  S  R.  Co.,  33  App.  Cases,  Dis- 
trict of  Columbia,  564 ;  9  Cyc,  6. 

When  the  contempt  is  strictly  civil  the  party  injured  by 
the  disobedience  is  really  the  adverse  party  to  the  suit,  who, 
as  such,  is  interested  and  has  a  right  to  intervene  in  the  re- 
sult of  the  contempt.  Thus  we  find  in  many  cases  that  the 
parties  to  the  suit  are  the  parties  to  the  contempt  proceed- 
ings and  to  the  appeal  when  taken.  Hayes  v.  Fischer,  102 
U.  S.,  122,  and  cases  previously  cited. 
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However,  all  contempts  punishable  for  the  disobedience 
of  orders  made  in  an  action  are  not  necessarily  civil,  as  oc- 
curred in  the  case  of  Phillips  v.  Welch,  11  Nev.,  187,  cited  in 
Gompers  v.  Biick's  Stove  <&  R.  Co.,  supra,  where  a  party 
refused  to  obey  a  writ  of  injunction.  In  the  case  at  bar  the 
motion  for  dismissal  is  not  verified,  therefore  we  cannot  con- 
sider the  facts  on  which  it  is  based  to  have  been  proven. 
By  the  certificate  of  the  secretary  of  the  lower  court  accom- 
panying the  same  we  are  informed  that  an  appeal  was  taken 
from  a  judgment  rendered  in  that  court,  but  we  do  not  know 
the  nature  of  the  judgment  nor,  therefore,  whether  it  is  a 
case  of  a  civil  contempt  to  which  we  could  consider  the  peti- 
tioner a  party  or  of  criminal  contempt  in  which  he  would 
have  no  right  to  intervene,  wherefore  we  are  miable  to 
modify  our  previous  decision  and  the  motion  to  reconsider 
is  overruled. 

Reconsideration  denied  and  motion  for  dis- 
missal overruled. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro  and 
Hutchison  concurred. 


Amadeo,  Petitioner,  v.  Rossy,  District  Judge,  Respondent. 

Application  for  a  Writ  of  Certiorari  to  the  Judge  of  the 
District  Court  of  San  Juan,  Section  2,  in  an  Action  of 
Debt. 

No.  129.— Decided  August  1,  1914. 

Certiobabi. — ^When  it  is  sought  to  review  orders  made  by  different  courts  in  dif- 
ferent cases  by  certiorari  proceedings,  a  separate  application  for  a  writ  of 
certiorari  must  be  made  for  each  court. 

Id. — An  application  for  a  writ  of  certiorari  which  is  not  directed  against  the  court 
which  made  the  orders  objected  to  will  not  be  sustained. 

Id. — ^Parties. — Only  in  exceptional  cases  will  a  writ  of  certiorari  issue  upon  the 
applieation  of  a  peTson  who  was  not  a  party  to  the  action  in  which  the  orders 
objected  to  were  made. 
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Attachment — Custodia  Legis — ^Jubisdiction. — The  property  of  a  corporation  in 
possession  of  duly  appoLated  trustees  is  in  citstodia  legis,  therefore  the  attach- 
ment of  the  same  to  secure  the  effectiveness  of  judgment  cannot  be  ordered 
by  another  court  of  concurrent  jurisdiction. 

The  facts  are  stated  in  the  decision. 
Messrs.  Jacinto  Texidor  and  Domingo  Massari  for  the 
petitioner. 

The  respondent  did  not  appear. 

DECISION. 

Whereas,  The  petitioner  has  filed  an  application  for  a  writ 
of  certiorari  directed  to  the  Judge  of  the  District  Court  of 
San  Juan,  Section  2,  for  the  purpose  of  reviewing  and  set- 
ting aside  four  orders,  two  of  which  were  made  by  the  judge 
of  Section  1  of  the  said  court  on  May  4  and  July  3,  1914,  and 
the  other  two  by  the  judge  of  Section  2  thereof  on  July  11 
and  13,  1914. 

Whereas,  From  the  foregoing  and  from  the  petition  it  ap- 
pears that  this  appeal  is  for  the  annulment  of  orders  entered 
by  different  courts  in  different  proceedings,  one  in  Section 
1  and  the  other  in  Section  2  of  the  District  Court  of  San  Juan, 
which  courts,  according  to  the  Acts  of  March  8,  1906,  page 
96,  and  of  March  14,  1908,  page  240,  creating  the  same,  are 
entirely  independent  of  each  other,  with  different  judges  and 
separate  jurisdictions,  and  the  fact  that  the  judge  of  one  sec- 
tion sits  as  special  judge  in  the  other  during  the  absence  of 
its  judge  in  nowise  affects  the  independence  or  the  distinc- 
tion existing  between  the  two  sections;  and  the  purity  of  pro- 
cedure requires  that  when  it  is  sought  to  review  orders  made 
by  different  courts  in  different  proceedings  by  means  of  a 
writ  of  certiorari,  a  separate  application  should  be  made  for 
each  court,  inasmuch  as  it  would  be  bad  practice  to  join  dif- 
ferent judges  of  separate  courts  as  respondents  in  the  same 
application  for  a  writ  of  certiorari. 

Whereas,  The  two  orders  first  mentionerd  cannot  be  set 
aside  by  means  of  this  proceeding,  because  this  application 
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for  certiorari  is  not  directed  against  the  judge  who  made  the 
said  orders  and  he  has  not  been  made  a  party  to  this  proceed- 
ing, and  because  the  orders  were  made  in  the  case  of  the  Suc- 
cessors of  Abarca,  Ltd.,  against  the  Central  Vannina  for  the 
recovery  of  a  sum  of  money  and  the  appointment  of  a  judi- 
cial receiver,  to  which  action  the  petitioner  is  not  a  party, 
and  in  accordance  with  the  jurisprudence  laid  down  by  this 
court  in  the  cases  of  Delgado  v.  The  District  Court,  8  P.  R.  R., 
484 ;  Jimenez  v.  The  District  Court,  9.  P.  R.  R.,  267 ;  Quiiiones 
V.  The  District  Court,  11  P.  R.  R.,  415,  and  Monserrat  v.  Foote, 
District  Judge,  17  P.  R.  R.,  876,  only  in  very  exceptional  cases 
will  a  writ  of  certiorari  issue  upon  the  application  of  a  person 
who  is  not  a  party  to  the  action  whose  review  is  sought. 

Whereas,  The  other  order  of  July  11,  1914,  made  by  the 
judge  of  Section  2  in  the  case  of  Antonio  J.  Amadeo  v.  Cen- 
tral Vannina  for  the  recovery  of  $1,000  by  which  the  said 
judge  denied  an  application  for  an  attachment  based  on  the 
Act  of  March  1,  1902,  to  secure  the  effectiveness  of  judg- 
ments, cannot  be  set  aside,  because,  according  to  the  certified 
copy  of  the  order  of  May  4,  1914,  made  by  the  judge  of  Sec- 
tion 1,  attached  to  the  petition,  judicial  receivers  were  ap- 
pointed for  Central  Vannina  and  had  taken  possession  of  the 
property  of  the  said  corporation;  and  it  is  a  principle  well 
established  by  American  jurisprudence  that  property  in  cus- 
todia  legis  cannot  be  attached  by  order  of  another  court  of 
concurrent  jurisdiction,  and  the  possession  which  the  judicial 
receivers  at  present  hold  of  the  same  property  which  the  peti- 
tioner desires  to  attach  cannot  be  disturbed  by  a  writ  of 
attachment  issued  by  another  court. 

Whereas,  We  entertained  some  doubts  as  to  the  validity 
or  invalidity  of  the  other  order  of  July  13,  1914,  which  has 
been  objected  to,  by  which  the  judge  of  Section  2  overruled 
a  motion  of  the  petitioner  to  enter  the  default  of  the  defend- 
ant in  the  case  pending  between  the  petitioner  and  said  cor- 
poration before  the  said  Section  for  the  recovery  of  $1,000, 
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and  we  prefer  that  the  petitioner  take  such  action  as  he  may 
deem  proper  as  regards  this  order  in  the  lower  court  or  in 
this  court. 

Therefore,  for  the  reasons  stated,  the  petition  for  a  writ 
of  certiorari  filed  in  this  case  is  dismissed  and  the  writ  is 
denied,  without  prejudice  to  the  rights  of  the  petitioner  to 
such  remedy  as  he  may  have,  to  be  asserted  in  the  proper 
form  and  before  the  competent  authority  with  regard  to  the 
order  of  July  13,  1914,  before  referred  to. 

Petition  denied. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro,  Al- 
drey  and  Hutchison  concurred. 


Cabassa,  Plaintiff  and  Appellant,  v.  Bravo,  Defendant  and 

Respondent. 

Appeal  from  the  District  Court  of  Mayagiiez  in  an  Action 

of  Unlawful  Detainer. 

No.  1112.— Decided  August  1,  1914. 

Unlawful  Detainer — Ownership — Parties — Estoppel. — In  an  action  of  un- 
lawful detainer  questions  relative  to  the  ownership  of  the  property  in  liti- 
gation cannot  be  considered,  nor  whether  the  defendant  is  barred  by  the 
doctrine  of  estoppel  from  alleging  his  title  to  the  property,  nor  whether  the 
plaintiff  or  the  defendant  was  really  an  interested  party  to  an  instrument 
executed  previously  and  on  which  the  estoppel  alleged  against  the  defendant 
is  based. 

The  facts  are  stated  in  the  opinion. 
Mr.  Francisco  Parra  Capo  for  the  appellant. 
The  respondent  did  not  appear. 

Mr.  Justice  Wolf  delivered  the  opinion  of  the  court. 
This  was  an  action  in  unlawful  detainer.    The  complain- 
ant in  the  court  below  alleged  that  he  was  the  owner  of  a  sub- 
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urban  lot  of  about  two  acres  on  which  there  was  a  raised  house 
($emialta)j  and  that  the  defendant  held  the  same  as  a  tenant 
at  will  {en  precario)  without  paying  anything  therefor,  and 
he  refused  to  surrender  possession  of  the  same  on  demand. 

The  defendant  in  his  answer  admitted  that  the  complain- 
ant is  the  owner  of  the  lot  in  question,  but  he  specifically  de- 
nied that  the  house  erected  on  said  lot  was  the  property  of 
the  complainant,  but  that  on  the  contrary  the  house  was  built 
with  the  defendant's  own  money,  and  the  answer  contained 
other  averments  to  the  same  effect. 

There  was  some  conflict  in  the  proof  over  the  source  of 
the  money  for  the  building  of  the  house,  but  the  court  below 
resolved  that  question  in  favor  of  the  defendant. 

The  complainant  and  appellant,  however,  principally  re- 
lies on  an  estoppel.  The  estoppel  alleged  arises  out  of  a  deed 
wherein  the  complainant  acting  as  attorney  in  fact  for  his 
wife  conveyed  the  lot  on  which  the  house  is  built  to  his 
daughter,  the  wife  of  the  defendant.  The  close  relationship 
of  the  parties  is  one  of  the  causes  of  the  lack  of  clearness  in 
the  evidence.  The  deed  in  question  contained  the  following 
statement:  *'For  the  sake  of  clearness  it  should  be  noted  that 
on  the  land  hereby  sold  there  stands  a  raised  wooden  house 
which  belongs  to  Leopoldo  Cabassa  (the  complainant),  which 
house  does  not  enter  into  this  sale.*'  The  deed  also  recites 
that  Bosaura  Cabassa  y  Hernandez  (the  daughter),  jointly 
with  (asistida)  her  husband,  Alfredo  Bravo,  (the  defendant) 
purchased  the  property  of  Leopoldo  Cabassa  (the  complain- 
ant) acting  as  attorney  in  fact  for  his  wife. 

The  same  property  was  subsequently  conveyed  by  the 
daughter  and  her  husband  to  her  father,  Leopoldo  Cabassa. 
The  second  deed  does  not  appear  to  have  contained  a  similar 
recital  as  the  first.  The  first  deed  also  contained  a  statement 
that  the  purchase  price  of  $300  was  the  marriage  gift  pre- 
sented by  the  father  to  his  daughter. 

The  appellant  alleges  that  the  original  deed  under  those 
circumstances  acts  as  an  estoppel,  and  he  relies  on  section 

Dee.  Vol.tl^n 
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100  and  part  of  section  101  of  the  Law  of  Evidence,  as  fol- 
lows : 

'' Section  100. — A  presumption  (unless  declared  by  law  to  be  con- 
clusive) may  be  controverted  by  other  evidence,  direct  or  indirect; 
but  unless  so  controverted,  the  judge  or  jury  are  bound  to  find  accord- 
ing to  the  presumption. 

''Section  101.— •    •     •. 

**2.  The  truth  of  the  facts  recited,  from  the  recital  in  a  written 
instrument  between  the  parties  thereto,  or  their  successors  in  interest 
by  a  subsequent  title ;  but  this  rule  does  not  apply  to  the  recital  of 
a  consideration." 

The  court  in  its  opinion  held  that  these  sections  could  not 
X)revail  because  Leopoldo  Cabassa  was  not  an  interested  party 
ixij  the  original  deed,  as  he  appeared  only  as  attorney  in  fact 
for  his  wife.  There  was  proof  at  the  trial  tending  to  show 
that  the  appellant  furnished  all  the  data  to  the  notary;  also 
there  was  a  statement  or  admission  by  the  defendant  that  he 
agreed  with  his  father-in-law  to  let  the  recital  go  in  the  origi- 
nal deed  because  he,  the  defendant,  was  embarrassed  by  cred- 
itors. 

From  the  foregoing  recital  it  is  evident  that  what  is  really 
involved  in  this  case  are  questions  of  title,  namely,  who  is 
the  owner  of  the  house,  and  whether  the  defendant  and  re- 
spondent was  estopped  from  asserting  a  title  and,  incident- 
ally, whether  either  the  complainant  or  defendant  was  prop- 
erly a  party  to  the  deed  in  question.  Hence,  in  accordance 
with  the  jurisprudence  established  by  this  court,  an  action 
of  unlawful  detainer  was  not  the  proper  remedy.  Torres  v. 
Perez,  18  P.  R.  R.,  557.    The  judgment  should  be  affirmed. 

Affirmed. 

Chief  Justice  Hernandez  and  Justices  del  Toro  and  Al- 
drey  concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
•case. 


Aug.  1, 1914.]  The  People  v,  Neaole.  339 


The  People,  Petitionee,  v.  Neaglb,  Respondent. 

Application  for  a  Writ  of  Mandamus  Directed  to  the  Re- 
spondent as  Treasurer  of  the  Miramar  Shop  Company 
Commanding  Him  to  File  with  the  Treasurer  of  Porto 
Rico  a  Certificate  for  the  Assessment  of  License  Taxes. 

No.  142.— -Decided  August  1,  1914. 

Mandamus — Jukisdiction — License  Taxes. — A  writ  of  mandamiis  lies  to  compel 
a  person  who  has  refused  to  do  so  to  file  with  the  Treasurer  of  Porto  Rico  a 
certificate  for  the  assessment  of  license  taxes,  pursuant  to  Act  No.  134  of 
Augrust  12,  1913,  and  the  Supreme  Court,  in  its  discretion,  has  original  juris- 
diction of  such  proceeding. 

People  op  Porto  Rico — Sovereign  Powers. — Since  the  Supreme  Court  of  the 
United  States  decided  the  case  of  The  People  v.  Bosaly,  227  U.  S.,  270, 
there  is  no  doubt  that  Porto  Rico  enjoys  substantially  all  the  sovereign 
powers  possessed  by  any  state  of  the  Union,  subject  to  revision  and  annul- 
ment by  the  Congress  of  the  United  States. 

License  Taxes. — The  Legislative  Assembly  of  Porto  Rico  may  impose  industrial 
and  commercial  license  taxes,  and  the  Foraker  Act  contains  no  provision 
prohibiting  the  exercise  of  such  faculty. 

Id. — Constitutional  Law — Delegation  op  Legislative  Power. — Act  No.  134 
of  August  12,  1913,  -is  not  unconstitutional,  and  the  fact  that  it  authorizes 
the  Treasurer  of  Porto  Rico  to  classify  commercial  establishments  and  divide 
some  of  them  into  five  classes  for  the  purpose  of  imposing  upon  each  class 
the  amount  of  taxes  prescribed  by  the  said  act,  is  not  a  delegation  of  legis- 
lative power  to  the  Treasurer,  but  is  an  administrative  power  and  does  not 
render  the  said  act  unconstitutional. 

Id. — Classification  op  Establishments — Arbitrary  and  Unjust  Powers. — 
Act  No.  134  of  August  12,  1913,  relative  to  industrial  and  commercial  licenses, 
does  not  contain  the  defect  of  conferring  arbitrary  and  unjust  powers  upon 
the  Treasurer  of  Porto  Rico  to  classify  commercial  and  industrial  .establish- 
ments, and  the  fact  that  the  act  in  one  instance  divides  such  establishments 
into  five  classes  and  in  others  less,  does  not  affect  the  validity  of  the  said  act. 

Id. — Classification  op  Establishments — ^Rate  op  Taxation.— ;-The  fact  that 
Act  No.  134  of  August  12,  1913,  delegated  to  the  Treasurer  of  Porto  Rico 
the  administrative  faculty  of  imposing  upon  each  class  of  business  or  indtis- 
try  classified  by  him  by  virtue  of  said  faculties  the  rate  formerly  prescribed 
by  the  act  for  each  class,  does  not  render  the  said  act  null  and  unconstitutional 
because  of  its  failure  to  fix  a  more  definite  rate  of  taxation,  inasmuch  as 
the  manner  in  which  the  rate  is  fixed  is  sufficient. 

Constitutional  Law — Construction   of  Law. — It  is  the   duty  of  a  court   to 
follow  the   intention  of  the  legislative  power  and  not   hold  an   act  to  be 
.   unconstitutional  unless  it  is  clearly  shown  to  be  so. 
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License  Taxes — Collection  of  Back  Tax — ^Pkomulgation  of  Bbqulations— 
GoNSTrruTiONAL  Law. — ^The  fact  that  a  tax  law  has  a  retroactive  effect  does 
not  imply  necessarily  that  it  is  unconstitntional,  and  the  fact  that  the 
Treasurer  of  Porto  Bico  promulgated  the  regulations  for  the  collection  of 
license  taxes  subsequently  to  January  1,  1914,  when  the  first  quarterly  pay- 
ment of  said  taxes  became  due,  does  not  prevent  his  demanding  the  payment 
of  said  back  taxes,  nor  does  it  make  the  act  of  presenting  the  certificate 
for  the  amount  of  said  taxes  by  the  Miramar  Shop  Company  impossible  to 
execute. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wolcott  H.  Pitkin,  Jr.,  Attorney  General  of  Porto 
Rico,  and  Robert  Szold,  law  clerk,  for  the  petitioner. 

The  respondent  filed  a  brief  pro  se. 

Mb.  Justice  Wolf  delivered  the  opinion  of  the  court 

The  question  in  this  case  is  whether  the  Treasurer  of 
Porto  Rico  has  a  right  to  compel  the  Miramar  Shop  Com- 
pany to  give  an  account  of  its  volume  of  business  in  order 
that  the  Treasurer  may  classify  it  into  one  of  the  five  classes 
designated  in  the  Act  of  August  12,  1913,  Laws  of  the  Extra- 
ordinary Session  of  1913,  page  90,  Act  No.  134. 

The  People  of  Porto  Rico  is  the  complainant  in  an  appli- 
cation for  a  mandamus  and  maintains  that  if  a  duty  to  fur- 
nish such  an  accounting  exists,  then  this  court  has  jurisdic- 
tion to  issue  a  writ  of  mandamus  to  compel  the  performance 
of  such  duty,  inasmuch  as  it  is  a  public  one  and  the  power 
of  the  Legislature  to  levy  a  license  tax  of  this  kind,  as  well 
as  the  constitutionality  of  the  law  itself,  are  involved.  We 
are  satisfied  that  the  position  of  The  People  of  Porto  Rico 
is  sound  so  far  as  the  jurisdiction  of  this  court  and  the  pro- 
priety of  the  issuance  of  the  writ  is  concerned.  Spelling  on 
Extraordinary  Remedies,  volume  2,  section  601,  and  other 
authorities  cited  in  the  brief  of  the  Attorney  General. 

,  The  respondent  concedes  so  much  of  the  Government's 
position  as  relates  to  the  jurisdiction  of  this  court.  He  does 
not,  however,  concede  the  right  of  the  Treasurer  to  collect 
the  tax  or  to  exact  a  return  from  the  Miramar  Shop  Com- 
pany, of  which  the  respondent  is  treasurer.  The  refusal  of 
the  company  to  make  a  return  is  based  on  various  grounds. 
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(1)  The  respondent  maintains  that  the  Legislature  of 
Porto  Rico  has  no  power  to  levy  license  taxes  upon  busi- 
nesses and  occupations.  And  in  furtherance  of  his  position 
lie  urges  that  the  power  to  tax  must  be  specific,  and  he  com- 
pares The  People  of  Porto  Eico  to  a  municipal  corporation 
or  a  city.  In  the  case  of  Rosdly  v.  The  People,  16  P.  B.  E., 
481,  this  court  attempted  to  say  that  The  People  of  Porto 
Eieo  was  not  fully  sovereign  in  the  sense  of  a  State.  While 
neither  in  the  majority  opinion  nor  in  the  dissenting  opin- 
tion  was  The  People  of  Porto  Eico  compared  to  a  munici- 
pality, yet  the  majority  opinion  attempted  to  urge  that  the 
Congress  of  the  United  States  could  fix  rules  for  The  Peo- 
ple of  Porto  Eico  as  a  State  cotQd  for  a  municipal  corpora- 
tion. The  case  was  appealed  to  the  Supreme  Court  of  the 
United  States  and  since  the  decision  therein  {People  v.  Rosaly, 
227  XJ.  S.,  270)  there  can  be  no  doubt  that  Porto  Eico  has 
substantially  all  the  powers  of  sovereignty  possessed  by  any 
state  of  the  Union  subject  to  the  revision  or  annulment  of 
Congress  of  the  United  States,  and  the  right  of  a  Territory 
to  exercise  sovereign  powers  has  been  recognized  ever  since 
the  case  of  Clinton  v.  Englehrecht,  13  Wall.,  435.  The  ques- 
tion raised  by  respondent  was  squarely  presented  to  this 
court  in  the  case  of  the  Ponoe  Lighter  Company  v.  Ponce, 
19  P.  E.  E.,  725,  751,  and  we  may  repeat  what  we  said  there : 

''Respondent  draws  our  attention  to  the  fact  that  no  direct  draft 
of  power  to  tax  occupations  is  given  by  the  Foraker  Act.  But  there 
is  no  real  limitation.  Section  38  says  that  taxes  and  assessments  on 
property  may  be  levied,  and  forbids  certain  other  taxation,  but  the 
limitation  on  the  power  of  taxation  is  not  to  be  lightly  inferred  when 
Congress  in  various  sections  has  given  Porto  Rico  governmental  and 
legislative  powers." 

And  we  say  again,  as  we  said  in  the  Ponce  case,  that  license 
taxes  have  always  been  collected  by  the  municipalities,  and  the 
law  of  August  12, 1913,  was  only  an  attempt  to  put  in  the  hands 
of  the  Treasurer  the  power  that  had  always  been  exercised  by 
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the  municipalities,  and  by  the  Foraker  Act  the  laws  and  ordi- 
nances theretofore  existing  were  continued  in  force.  The 
respondent  attempts  to  prove  too  much.  There  is,  for  exam- 
ple, no  draft  of  power  of  eminent  domain,  and  probably  the 
Foraker  Law  is  silent  about  other  legislative  powers  neces- 
sarily conferred  and  exercised  by  The  People  of  Porto  Kieo. 

(2)  Respondent  maintains  that  Act  No.  134  is  unconsti- 
tutional and  void  in  that  it  delegates  legislative  power  to 
the  Treasurer  of  Porto  Kico,  contrary  to  the  Constitution 
of  the  United  States  and  to  the  Organic  Act.  Section  2  of 
the  act  provides  that  the  businesses -covered  by  the  act  **  shall 
be  classified  by  the  Treasurer  of  Porto  Rico  into  one  of  the 
classes  hereinafter  mentioned,  according  to  its  relative  im- 
portance as  measured  by  the  voJume  of  business  transacted 
within  Porto  Rico  irrespective  of  the  net  gain  or  profit  de- 
rived therefrom,  and  as  compared  with  other  similar  busi- 
nesses or  industries  throughout  Porto  Rico.''  The  respond- 
ent admits  that  legislatures  may  adopt  primary  standards 
and  leave  to  administrative  officials  the  duty  of  filling  in 
'  *  details  "  so  as  to  make  the  law  operative.  He  submits,  how- 
ever, that  the  Legislature  of  Porto  Rico  has  not  set  a  pri- 
mary standard  within  the  meaning  of  the  decisions  which 
the  Government  in  its  brief  relies  on;  ^  We  shall  give  a  resume 
of  these  decisions. 

In  Field  v.  Clark,  143  U.  S.,  649,  the  Tarifi'  Act  of  1890 
provided,  with  a  view  to  secure  reciprocal  trade  with  coun- 
tries producing  sugar,  molasses,  etc.,  that  whenever  and  so 
often  as  the  President  should  be  satisfied  tk^t  the  govern- 
ment of  any  country  producing  and  exporting  sugars,  molas- 
ses, coffee,  etc.,  or  any  of  such  articles,  was  imposing  duties 
or  other  exactions  upon  the  agricultural  or  other  products 
of  the  United  States  which  he  might  deem  to  be  reciprocally 
unequal  and  unreasonable,  he  should  have  the  po\\^r,  and 
it  should  be  his  duty,  to  suspend  the  provisions  of  tie  act 
for  such  time  as  he  should  deem  just.  When  the  constitu- 
tionality of  this  statute  was  raised,  Mr.  Justice  Harlan  s*^ " ' 
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(p.  692).  **That  Congress  cannot  delegate  legislative  power  to  the 
President  is  a  principle  universally  recognized  as  vital  to  the  integ- 
rity and  maintenance  of  the  system  of  government  ordained  by  the 
Constitution.  The  act  of  October  1,  1890,  in  the  particular  under 
consideration,  is  not  inconsistent  with  that  principle.  It  does  not, 
in  any  real  sense,  invest  the  President  with  the  power  of  legislation. " 

In  Buttfiidd  v.  Strcmdhan,  192  U.  S.,  470,  an  act  of  Con- 
gress made  it  unlawful  for  any  person  *  *  *  to  import 
•  •  •  any  merchandise  as  tea  which  was  inferior  in 
purity,  quality,  and  fitness  for  consumption  to  the  standards 
prescribed  in  section  3  of  this  act.  And  section  3  provides 
that  the  Secretary  of  the  Treasury,  upon  the  recommenda- 
tion of  said  board  (of  tea  experts),  should  fix  and  establish 
uniform  standards  of  purity,  quality  and  fitness  for  consump- 
tion of  all  kinds  of  teas  imported.  Teas  were  classified  by 
the  Secretary  of  the  Treasury  into  thirteen  classes.  Held, 
that  the  power  delegated  to  the  Secretary  of  the  Treasury 
to  fix  the  standard  of  inferior  teas  w^as  not  unlawfully  dele- 
gated by  Congress.  The  court,  speaking  through  Justice 
White,  said: 

(p.  496).  **The  claim  that  the  statute  commits  to  the  arbitrary  dis- 
cretion of  the  Secretary  of  the  Treasury  the  determination  of  what 
teas  may  be  imported,  and  therefore  in  effect  vests  that  oflScial  with 
legislative  power,  is  without  merit.  We  are  of  opinion  that  the 
statute,  when  properly  construed,  as  said  by  the  Circuit  Court  of 
Appeals,  but  expresses  the  purpose  to  exclude  the  lowest  grades  of  tea,^ 
whether  demonstrably  of  inferior  purity,  or  unfit  for  consumption,  or 
presumably  so  because  of  their  inferior  quality.  Thisy  in  effect,  was 
the  fixing  of  a  primary  standard,  and  devolved  upon  the  Secretary  of 
the  Treasury  the  mere  executive  duty  to  effectuate  the  legislative  policy 
declared  in  the  statute.  The  case  is  within  the  principle  of  Field  v. 
Clark,  143  U.  S.,  649.  *  •  *  Congress  legislated  on  the  subject  as 
far  as  was  reasonably  practicable,  and  from  the  necessities  of  the  oase 
was  compelled  to  leave  to  executive  officials  the  duty  of  bringing  about 
the  result  pointed  out  by  the  statute.  To  deny  the  power  of  Congress 
to  delegate  such  a  duty  would,  in  effect,  amount  but  to  declaring  that 
the  plenary  power  vested  in  Congress  to  regulate  foreign  commerce 
'^ould  not  be  efficaciously  exerted.^' 
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In  Union  Bridge  Co.  v.  United  States,  204  U.  S.,  364,  an 
act  of  Congress  made  it  the  duty  of  the  Secretary  of  War 
to  require  all  bridges  to  be  altered  whenever  the  Secretary  of 
War  should  have  reason  to  believe  that  any  railroad  or  other 
bridge  *  *  •  over  any  of  the  navigable  waterways  was 
an  unreasonable  obstruction  to  the  free  navigation  of  such 
waters  on  account  of  insufficient  height,  etc.  Held,  that  the 
act  was  not  unconstitutional  as  conferring  legislative  powers 
upon  the  Secretary  of  War.  The  cases  were  reviewed  in 
the  opinion  and  the  principle  that  it  was  sufficient,  if  the  Leg- 
islature prescribed  the  primary  standard,  was  approved.  The 
court  said: 

(p.  386).  "Beyond  question,  if  it  had  so  elected,  Congress,  in  some 
effective  mode  and  without  previous  investigation  through  executive 
officers,  could  have  determined  for  itself,  primarily,  the  fact  whether 
the  bridge  here  in  question  was  an  unreasonable  obstruction  to  naviga- 
tion, and,  if  it  was  found  to  be  of  that  character,  could  by  direct 
legislation  have  required  the  defendant  to  make  such  alterations 
of  its  bridge  as  were  requisite  for  the  protection  of  navigation  and 
commerce  over  the  waterway  in  question.  But  investigations  by 
Congress  as  to  each  particular  bridge  alleged  to  constitute  an  unrea- 
sonable obstruction  to  free  navigation  and  direct  legislation  cover- 
ing each  case,  separately,  would  be  impracticable  in  view  of  the  vast 
and  varied  interests  which  require  National  legislation  from  time 
to  time.  By  the  statute  in  question  Congress  declared  in  effect  that 
navigation  should  be  freed  from  unreasonable  obstructions  arising 
from  bridges  of  insufficient  height,  width  of  span  or  other  defects. 
It  stopped,  however,  with  this  declaration  of  a  general  rule  and 
imposed  upon  the  Secretary  of  War  the  duty  of  ascertaining  what 
particular  cases  came  within  the  rule  prescribed  by  Congress,  as  well 
as  the  duty  of  enforcing  the  rule  in  such  cases.  In  performing  that 
duty  the  Secretary  of  War  will  only  execute  the  clearly  expressed 
will  of  Congress,  and  will  not,  in  any  tnie  sense,  exert  legislative  or 
judicial  power." 

In  St,  Louis  Railway  v.  Taylor,  210  U.  S.,  281,  the  Safety 
Appliance  Law  provided  that  freight  cars  should  be  provided 
with  draw-bars  of  uniform  height.    The  uniform  height  was 
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to  be  fixed  by  the  Interstate  Commerce  Commission  upon 
the  recommendation  of  the  American  Eailway  Association. 
Held,  that  the  act  did  not  provide  for  an  unconstitutional 
delegation  of  legislative  authority. 

In  United  States  v.  Grimaud,  220  U.  S.,  506,  an  Act  of 
Congress  reserved  certain  forest  lands  and  provided  that 
the  Secretary  of  Agriculture  should  make  such  rules  and 
regulations  and  should  establish  such  service  as  would  insure 
the  objects  of  such  reservation,  namely,  to  regulate  their 
occupancy  and  use  and  to  preserve  the  forests  thereon  from 
destruction.  The  violation  of  a  rule  established  by  the .  Sec- 
retary of  Agriculture  was  made  a  crime.  In  holding  the  stat- 
ute constitutional,  the  court  said: 

(p.  517).  **From  the  beginning  of  the  Government  various  acts 
have  been  passed  eonfen*ing  upon  executive  officers  power  to  make 
rules  and  regulations — ^not  for  the  government  of  their  departments, 
but  for  administering  the  laws  which  did  govern.  None  of  these 
statutes  could  confer  legislative  power.  But  when  Congress  had  legis- 
lated and  indicated  its  will,  it  could  give  to  those  who  were  to  act 
under  such  general  provisions  'power  to  fill  up  the  details'  by  the 
establishment  of  administrative  rules  and  regulations,  the  violation 
of  which  could  be  punished  by  fine  or  imprisonment  fixed  by  Congress, 
or  by  penalties  fixed  by  Congress  or  measured  by  the  injury  done." 

Similar  questions  and  similar  rulings  were  given  by  the 
Supreme  Court  of  the  United  States  in  Red  ''C  Oil  Mfg. 
Co.  V.  Board  of  Agriculture  of  North  Carolina,  222  U.  S., 
380,  and  in  Interstate  Commerce  Commission  v.  Goodrich 
Transit  Company,  224  U.  S.,  194,  and  the  extent  of  the  dis- 
cretionary power  granted  to  the  Interstate  Commerce  Com- 
mission by  the  Interstate  Commerce  Act  was  again  shovni 
in  the  case  of  Kansas  City  So.  Railway  Co.  v.  United  States, 
231  U.  S.,  423,  where  the  court  said: 

(231  U.  S.  443).  *' There  is  here  no  imconstitutional  delegation  of 
legislative  powers.  The  reasoning  adopted  in  Interstate  Com.  Com. 
V.  Ooodrich  Transit  Co.,  224  U.  S.,  194,  210,  etc.,  is  eontrolUng.    And 
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siuce,  as  just  shown,  uniformity  in  accounting  is  dependent  upon 
the  adoption  and  enforcement  of  precise  classification,  the  authority 
to  define  the  terms  of  the  classification  necessarily  follows.  It 
amounts,  after  all,  to  no  more  than  laying  down  the  general  rules  of 
action  under  which  the  Commission  shall  proceed,  a/nd  le^tving  it  to 
the  Commission  to  apply  those  rules  to  particular  situations  and 
circum^ances  by  the  establishment  and  enforcement  of  administrative 
regulations." 

A  case  exactly  in  point,  and  which  the  respondent  concedes 
to  be  in  point,  was  that  of  Ould  d  Carrington  v.  City  of  Rkh- 
mond,  23  Graft.  (Va.),  464,  14  Am.  Rep.,  139.  Action  was 
brought  by  Ould  &  Carrington  against  the  City  of  Eichmond 
to  recover  taxes  paid  under  protest.  The  taxes  were  collected 
by  virtue  of  a  city  ordinance  which  divided  lawyers  into  six 
^classes,  levied  a  license  tax  of  a  certain  amount  upon  the  law- 
yers of  each  class,  and  charged  the  tinance  committee  of  the 
oity  council  w^ith  the  duty  of  assigning  Ihe  lawyers  to  the  class 
to  which  they  respectively  belonged.  Section  11  of  the  stat- 
ute provided  'Hhat  the  committee  of  finance  shall  place  each 
person  and  firm,  employed  in  the  trade  or  business  referred 
to  in  sections  3,  4,  5,  7,  and  8,  in  the  class  to  which  the  com- 
mittee shall  be  of  opinion  such  person  or  firm  properly  be- 
longs, looking  into  all  the  circumstances  of  the  case."  The 
committee  was  directed  to  give  notice  of  the  classification  by 
publication  in  two  of  the  papers  of  the  city,  so  that  all  per- 
sons feeling  themselves  improperly  classified  could  appear 
and  correct  the  error,  if  anv. 

The  validity  of  a  license  tax  or  ordinance  similar  to  that 
upheld  in  the  City  of  Eichmond  case,  supra,  was  attacked 
and  upheld  in  Bradley  v.  City  of  Richmond,  110  Va.,  521,  66 
S.  E.,  872.  The  case  w^as  taken  to  the  Supreme  Court  of  the 
United  States  where  the  judgment  -was  affirmed.  This  case 
involved  the  construction  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States ;  in  other  w^ords,  whether 
there  w^as  due  process  of  law,  and  while  the  Supreme  Court 
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of  the  United  States  did  not  discuss  the  delegation  of  legis- 
lative power  in  that  case,  the  court  said: 

(227  U.  S.,  481).  **The  objection  to  the  ordinance  does  not  grow 
out  of  any  contention  that  there  may  not  exist  just  and  reasonable 
distinctions  justifying  a  greater  tax  upon  some  of  these  persons  or 
firms  engaged  in  doing  what  is  called  a  *  private  banking'  business 
than  upon  others  engage  1  in  the  same  general  business;  but  arises 
from  the  fact  that  the  law  provides  no  rule  by  which  some  are  to  be 
placed  in  one  class  and  some  in  another.  An  ordinance  which  com- 
mits to  a  board,  committee  or  single  official  the  power  to  make  an 
arbitrary  classification  for  purposes  of  taxation,  would  meet  neither 
the  requirement  of  due  process,  nor  that  of  the  equal  protection  of  the 
law." 

The  respondent,  however,  maintains  that  the  power  of 
classification  given  to  the  Treasurer  of  Porto  Rico  is  arbi- 
trary and  unreasonable.  He  urges  that  the  law  does  not  say 
that  there  must  be  five  classes  in  each  industry  and  that  it 
does  not  compel  the  Treasurer  to  put  at  least  one  concern 
in  each  class.  He  urges  that  the  Treasurer  might  put  every 
sugar  mill  in  the  Island  in  the  first  class  and  be  w^ell  within 
the  power  given  him  by  the  law.  That  the  Legislature  does 
not  say  whether  a  difference  of  one  dollar  per  year  in  the  vol- 
ume of  business  is  to  be  the  dividing  line  between  the  classes 
or  whether  it  should  be  ten  thousand  dollars.,  Respondent 
maintains  that  there  are  no  boundaries  in  the  Treasurer's 
discretion  and  that  the  Legislature  has  set  no  standards.  He 
urges  that  the  Treasurer  is  not  required  to  find  out  any  sin- 
gle fact  or  facts,  but  must  determine  a  number  of  facts  prac- 
tically to  impose  a  tax. 

We  cannot  see  how  it  makes  any  difference  that  in  one 
case  the  requirement  is  that  the  industry  be  divided  into  five 
classes  while  in  other  cases  it  is  less.  We  cannot  see  that 
it  makes  any  difference  that  the  Treasurer  is  given  a  wide 
descretion  provided  that  his  powers  are  administrative  rather 
than  legislative.  The  question  always  remains,  under  the 
words  of  the  statute  and  the  legislative  history  of  the  coun- 


348  The  People  v.  Neaole.  [Vol.  21,  P.  R  R. 

ivy,  whether  the  powers  conferred  have  been  recognized  as 
administrative  rather  than  legislative.  A  specific  case  has 
been  found  in  Ovid  (&  Carrington,  supra.  The  respondent 
does  not  attempt  to  distinguish  the  case,  but  he  attacks  the 
reasoning.  The  reasoning  may  not  be  entirely  satisfactory 
but  the  judgment  remains  a  fact,  and  a  court  of  the  United 
States  has  decided  that  similar  powers  to  those  conferred 
by  Act  No.  134  upon  the  Treasurer  of  Porto  Rico  are  admin- 
istrative rather  than  legislative. 

We  shall  examine  the  act  itself.  In  the  first  place  it  ap- 
pears therein  that  a  tax  must  not  be  above  or  below  an 
amount  fixed  by  the  Legislature  itself.  The  tax  must  then 
be  measured  according  to  the  volume  of  business.  It  must 
be  proportioned  to  like  businesses  throughout  Porto  Rico. 
In  other  words  the  tax  must  be  according  to  some  scheme 
or  proportion  dependent  upon  the  classes  fixed  by  the  stat- 
ute, otherwise  it  would  be  arbitrary  and  unreasonable  and 
a  recourse  might  be  had  to  the  courts.  Where  there  is  a 
wide  disparity  in  the  volume  of  business,  it  is  evident  that 
the  highest  volume  may  be  taxed  at  the  highest  rate  pro- 
vided a  similar  high  rate  prevails  in  like  businesses,  and,  gen- 
erally, the  occupations  with  a  smaller  volume  of  business  must 
be  taxed  somewhat  in  proportion.  The  whole  law  perhaps 
is  not  very  scientific.  The  Legislature  could,  perhaps,  have 
enacted  more  definite  standards.  Yet  we  cannot  say  that 
the  Treasurer,  in  following  the  rules  laid  down  by  the  Legis- 
lature, is  making  law,  because  we  agree  with  the  Government 
that  the  law  has  already  been  made.  The  Treasurer  is  lim- 
ited on  all  sides.  Not  only  the  law  as  set  forth  limits  him, 
but  there  is  an  appeal  from  his  decision  to  a  board  of  three 
of  which  he  is  a  member.  Similar  powers  to  those  here  given 
to  the  Treasurer  are  frequently  given  to  railroad  commis- 
sions to  fix  railroad  rates  and  the  constitutionality  of  such 
delegation  of  powers  has  been  sustained  in  various  cases. 
State  V.  Atlantic  Coast  Line  R.  Co.,  47  So.  Rep.,  969;  Trustees 
of  Saratoga  Springs  v.  Saratoga  Gas,  etc.,  Co:,  122  App.  Div., 
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214;  State  v.  Railroad  Commission,  100  Pac,  184;  8  Cyc,  834. 
Mr.  Justice  Brewer,  in  the  case  of  Chicago  and  Northwestern 
Railway  Company  v.  Day,  35  Fed.  Rep.,  874,  said : 

''The  constitution  of  the  state  of  Iowa,  as  those  in  other  states^ 
divides  the  government  into  three  deparments,  the  legislative,  the 
executive,  and  the  judicial;  and  in  article  3,  par.  1,  declares  that 
'no  person,  charged  with  the  exercise  of  powers  properly  belonging 
to  one,  shall  exercise  any  functions  appertaining  to  either  of  the 
others.'  By  another  section  the  legislative  power  is  vested  in  a  gen- 
eral assembly,  consisting  of  two  bodies, — ^the  senate  and  the  house. 
No  provisions  exist  in  the  constitution  for  a  railroad  commission. 
Hence  counsel  conclude  that  the  legislature  is  the  only  body  which  can 
fix  rates,  and  that  it  may  not  abdicate  its  functions  and  delegate  this 
legislative  power  to  another  body.  Of  coui-se,  this  question  is  pivotal ; 
for  if  the  legislature  alone  can  fix  rates,  the  railroad  commissioners 
are  exercising  functions  which  do  not  belong  to  them;  and  if  the 
rates  proposed  infringe  upon  the  property  rights  of  the  complainant, 
it  may  insist  that  such  unauthorized  action  of  the  commissioners  be 
stayed.  It  is  not  always  easy  to  answer  an  argument  so  simple  and 
clear,  where  each  of  the  propositions  is,  in  a  general  sense,  at  least, 
confessedly  true.  I  concede  the  force  of  the  argument,  and  yet  I  do 
not  think  I  should  be  warranted  in  sustaining  the  claim,  and  for 
these  reasons: 

^' First.  It  is  elemental  that  a  law  will  not  be  declared  unconstitu- 
tional unless  its  vice  is  obvious.  As  said  by  Chief  Justice  Waite  in 
the  Mumm  Case,  supra:  'Every  statute  is  presumed  to  be  constitu- 
tional. The  court  ought  not  to  declare  one  unconstitutional  unless  it 
\b  clearly  so.  If  there  is  doubt,  the  expressed  will  of  the  legislature 
should  be  sustained.'  Or,  as  has  been  elsewhere  epigraramatically  said, 
'A  doubt  sustains  the  law.* 

** Second,  There  is  no  inherent  vice  in  such  a  delegation  of  power; 
nothing  in  the  nature  of  things  which  would  prevent  the  state,  by- 
constitutional  enactment  at  least,  from  intrusting  these  powers  to  such 
a  board;  and  nothing  in  such  constitutional  action  which  would, 
invade  any  rights  guaranteed  by  the  federal  constitution.  So  that, 
after  all,  the  question  is  one  more  of  form  than  of  substance.  The 
vital  question  with  both  shipper  and  carrier  is  that  the  rates  shall 
be  just  and  reasonable,  and  not  by  what  body  they  shall  be  put  in 
force. 
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*  *  Third.  "While,  in  a  general  sense,  following  the  language  of  the 
supreme  court,  it  must  be  conceded  that  the  power  to  fix  rates  is 
legislatave,  yet  the  line  of  demarkation  between  legislative  and  admin- 
istrative functions  is  not  always  easily  discerned.  The  one  nms  into 
the  other.  The  law  books  are  full  of  statutes  unquestionably  valid, 
in  which  the  legislature  has  been  content  to  simply  establish  rules  and 
principles,  leaving  execution  and  details  to  other  officers.  Here  it 
has  declared  that  rates  shall  be  reasonable  and  just,  and  committed 
what  is,  partially  at  least,  the  mere  administration  of  that  law  to  the 
railroad  commissioners.  Suppose,  instead  of  a  general  declaration 
that  rates  should  be  reasonable  and  just,  it  had  ordered  that  the 
rates  should  be  so  fixed  as  to  secure  to  the  carrier  above  the  cost  of 
carriage  3  per  cent  upon  the  money  invested  in  the  means  of  trans- 
portation, and  then  committed  to  the  board  of  railroad  commissioners 
the  fixing  of  a  schedule  to  carry  this  rule  into  effect,  would  not  the 
functions  thus  vested  in  such  a  board  be  strictly  administrative? 
While,  of  course,  the  cases  are  not  exactly  parallel,  yet  the  illustration 
suggests  how  closely  administrative  functions  press  upon  legislative 
power,  and  enforce  the  conviction  that  that  which  partakes  so  lai^ly 
of  mere  administration  should  not  hastily  be  declared  an  unconsti- 
tutional delegation  of  legislative  power. 

'*  Fourth,  The  reasonableness  of  a  rate  changes  with  the  changed 
condition  of  circumstances.  That  which  would  be  fair  and  reasonable 
today,  six  months  or  a  year  hence  may  be  either  too  high  or  too  low. 
The  legislature  convenes  only  at  stated  periods;  in  this  state  once 
in  two  years.  Justice  will  be  more  likely  done  if  this  power  of  fixing 
rates  is  vested  in  a  body  of  continual  session  than  if  left  with  one 
meeting  only  at'  stated  and  long  intervals.  Such  a  power  can  change 
rates  at  any  time,  and  thus  meet  the  changing  conditions  of  circum- 
stances. While,  of  course,  the  argument  from  inconvenience  cannot 
be  pushed  too  far,  yet  it  is  certainly  a  matter  of  inquiry  whether  in 
the  increasing  complexity  of  our  civilization,  our  social  and  business 
relations,  the  power  of  the  legislature  to  give  increased  extent  to 
administrative  functions  must  not  be  recognized. 

''Fifth.  The  decisions  of  the  supreme  court  of  the  state  as  to 
whether  such  a  delegation  of  power  conflicts  with  the  state  constitu- 
•tion  must  be  accepted  in  the  federal  court  as  final.  And  a  federal 
court  should  not  hurry  to  declare  that  unconstitutional  which  the 
state  court  may  subsequently  hold  to  be  valid;  especially  when  the 
supreme  courts  of  some  sister  states  have  already  upheld  similar  enact- 
ments. Finally,  whatever  of  direct  authority  upon  the  question  exists, 
sustains  this  delegation  of  power. 
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'*In  the  recent  ease,  State  v.  Railroad  Company,  37  N.  W.  Rep., 
782,  the  supreme  court  of  Minnesota  considered  this  question,  and  sus- 
tained a  similar  enactment.  See,  also,  the  case  of  State  v.  Bailroad 
Company,  35  N.  W.  Rep.,  118,  and  36  N.  W.  Rep.,  308,  (decided  by 
the  Supreme  Court  of  Nebraska).  In  the  case  of  TUley  v.  Railroad 
Company,  5  Fed.  Rep.,  641,  Mr.  Justice  Woods  of  the  supreme  court 
of  the  United  States,  sitting  on  the  circuit,  also  considered  the  ques- 
tion in  a  carefully  prepared  opinion,  and  sustained  a  similar  enact- 
ment. See,  also,  other  cases  cited  in  the  opinion  of  the  supreme 
court  of  Minneapolis,  supra.  Beyond  that,  in  the  case  of  Stone  v. 
Trust  Co,,  116  U.  S.,  307,  6  Sup.  Ct.  Rep.,  334,  the  validity  of  the 
act  of  the  state  of  Mississippi,  delegating  like  power  to  a  board  of 
raih*oad  commissioners,  was  before  the  supreme  court  of  the  United 
States,  and,  though  this  specific  objection  was  made  by  counsel  to  its 
validity,  the  act  was  sustained.  True,  no  special  reference  was  made 
to  this  question  in  the  opinion,  and  it  was  intimated  that  there  might 
be  questions  arising  under  portions  of  the  act  thereafter  to  be  deter- 
mined, so  that  possibly  that  case  cannot  be  taken  as  an  authoritative 
determination  by  that  court  of  this  question;  still,  as  I  said,  all  the 
authorities  that  have  been  cited,  or  that  I  have  been  able  to  find, 
bearing  upon  this  precise  question,  are  in  favor  of  the  constitutionality 
of  such  a  delegation  of  power.  For  these  reasons  I  conclude  that 
this  contention  of  the  complainant  cannot  be  sustained.'' 

We  also  might  have  some  doubt,  but,  as  was  quoted  by 
Mr.  Justice  Brewer,  '*a  doubt  sustains  the  law."  The  duty 
of  a  court  to  follow  the  will  of  the  Legislature,  unless  the 
nneonstitutionality  of  an  act  clearly  appears,  was  also  laid 
down  by  us  in  the  case  of  the  Ponce  Lighter  Company  v. 
Ponce,  19  P.  R.  R.,  725,  751,  and  authorities  there  collected. 

(3)  The  respondent  maintains  that  the  act  is  impossible 
of  performance.  The  theory  of  the  respondent  appears  to 
he  that  the  tax,  if  due  at  all,  was  due  under  the  terms  of  tJie 
act  on  January  1,  1914 ;  that  as  at  that  time  the  Treasurer 
had  obtained  no  certificate  from  the  Miramar  Shop  Company 
he  was  in  no  position  to  demand  the  payment  of  tax  due  on 
the  first  of  the  year;  that  the  occupations  named  in  the  act 
are  forbidden  to  engage  in  business  until  they  have  paid  the 
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tax;  that  the  Treasurer  did  not  promulgate  his  regulations 
for  a  tax  due  January  1,  1914,  until  January  23,  1914.  That 
by  reason  of  these  inconsistent  provisions  and  actions  the 
act  is  impossible  of  performance. 

If  section  3  of  the  act  be  examined,  it  will  be  seen  that 
the  person  thereunder  is  prohibited  from  carrying  on  a  busi- 
ness '* until"  or  '* unless"  the  corresponding  license  tax  has 
been  paid.  By  section  4  the  tax  is  due  on  the  first  days  of 
January,  April,  July,  and  October  of  each  year.  The  Gov- 
ernment, it  is  true,  is  seeking  to  collect  the  tax  due  on  Janu- 
ary 1,  1914,  but  the  act  must  be  given  a  reasonable  construc- 
tion. If  the  Treasurer,  because  of  a  lack  of  adequate  infor- 
mation, has  not  collected  the  tax  due  on  January  1,  1914, 
which  by  sections  9  and  10  of  the  act  he  is  authorized  to 
demand  of  the  Miramar  Shop  Co.,  the  mere  fact  that  he  has 
not  collected  such  tax  on  time  would  not  prevent  him  from 
demanding  the  payment  when  the  information  is  in  his  pos- 
session. Section  3  says  ** until"  or  *' unless"  the  tax  is  paid 
and  under  the  act  a  person  is  not  entitled  to  carry  on  his 
business  unless  he  has  paid  his  tax,  but  he  cannot  be  said 
to  have  failed  to  pay  his  tax  until  such  tax  is  determined. 
The  word  '* unless"  would  indicate  that  the  payment  may 
not  be  exacted  until  the  tax  is  duly  fixed.  But  the  resistance 
by  the  Miramar  Shop  Co.  to  give  the  desired  infonnation 
would  not  prevent  the  Treasurer  to  collect  back  taxes  when 
the  information  was  obtained.  It  seems  that  real  estate  taxes 
are  similarly  collected.  The  fact  that  a  tax  statute  operates 
retrospectively  does  not  necessarily  cause  it  to  be  unconsti- 
tutional, says  the  Supreme  Court  of  the  United  States  in 
the  case  of  Billings  v.  United  States,  232  U.  S.,  261,  and  a 
fortiori  the  fact  that  something  is  to  be  done  after  a  tax  falls 
due  to  determine  the  amount  thereof  would  not  prevent  its 
collection.  The  Treasurer  was  authorized  to  demand  the 
Information  and  it  was  the  duty  of  the  Miramar  Shop  Co. 
to  give  it. 
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The  regulations  seem  to  be  reasonable  and  no  serious 
attack  is  made  on  them.  The  permanent  writ  of  mandamus 
should  be  issued. 

Petition  granted  and  ordered  that  a  peremp- 
tory writ  of  mandamus  he  directed  to  the 
defendant  to  file  the  sworn  certificate  re- 
quired by  the  Treasurer  of  Porto  Rico 
within  ten  days. 

Chief  Jmtice  Hernandez  and  Justices  del  Toro  and  Al- 
drey  concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
case. 


QUINONBS,   PlaINTITP   AND   APPELLANT,   V.    ViVONI,   DEFENDANT 

AND  Respondent. 

Appeal  from  the  District  Court  of  Mayaguez  in  an  Action 

of  Debt. 

No.  1100.— Originally  decided  May  22,  1914. 

Decided  on  reconsideration  August  1,  1914. 

Surety — Extinguishment  op  Sxjrety. — ^When,  as  in  the  case  at  bar,  the  creditor 
first  brings  an  action  against  the  maker  of  a  note  and  levies  on  certain 
property  which  is  offered  for  sale  at  public  auction  on  two  occasions,  but  finds 
no  bidders,  and  then  the  creditor  brings  an  action  against  the  surety  in 
solidum,  and  the  surety  does  not  prove  that  he  has  been  actually  prejudiced 
by  such  acts  on  the  part  of  the  creditor,  the  surety  is  not  extinguished,  nor 
is  section  1753  of  the  Bevised  Civil  Code  applicable. 

The  facts  are  stated  in  the  opinion, 
Mr.  Jose  Benet  for  the  appellant. 
Mr.  Jose  de  Diego  for  the  respondent. 
Mr.  Justice  del  Toro  delivered  the  opinion  of  the  court. 
The  defendant-respondent,  Jose  Antonio  Vivoni,  moved 
for  a  reconsideration  of  the  judgment  rendered  by  this  court 

Dee.  Fol-tl-MS 
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in  the  above  case  on  May  22,  1914,  and  in  support  of  the  mo- 
tion filed,  through  his  attorney,  a  long  and  well-written  brief 
which  we  have  read  and  considered  carefully. 

In  its  opinion,  which  was  delivered  by  Mr.  Justice  Wolf 
and  which  served  as  a  basis  for  its  judgment  of  May  22,  this 
court  took  notice  of  the  statutes  cited  by  the  defendant-re- 
spondents, namely,  sections  1740  and  1753  of  the  Revised  Civil 
Code.  But  while  considering  them,  it  held  that  they  were 
not  applicable  to  the  present  case.  Section  1740  did  not  apply 
because  the  surety  made  no  payment  to  or  compromise  with 
the  creditor,  and  there  is,  therefore,  no  reason  why  he  should 
be  subrogated  to  the  rights  which  the  creditor  had  against 
the  debtor.  Section  1753  is  equally  inapplicable  because,  al- 
though it  appears  that  the  creditor  first  sued  the  debtor  and 
attached  certain  merchandise,  the  said  merchandise  w^as  twice 
offered  for  sale  at  public  auction  and  no  bidder  offered  a  sin- 
gle cent  therefor,  and  it  was  then  that  the  creditor  decided, 
in  use  of  the  right  granted  him  by  section  1111  of  the  Revised 
Civil  Code,  to  bring  suit  against  the  surety,  and  because  the 
surety  did  not  prove  by  evidence  which  could  be  deemed  suf- 
ficient that  he  had  been  really  prejudiced  by  the  act  of  the 
creditor. 

The  circumstances  of  the  case  have  not  changed  in  any 
way  and  therefore  the  motion  praying  for  the  reconsidera- 
tion of  the  judgment  should  be  overruled. 

Reconsideration  denied. 

* 

Chief  Justice  Hernandez  and  Justices  Wolf  and  Aldrey 
concurred. 

Mr.  Justice  Hutchison  took  no  part  in  the  decision  of  this 
case. 
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Llull,  Appellant,  v.  The  Registkab,  Respondent, 

Appeal  from  a  Decision  of  the  Registrar  of  Property  of  Agua- 
dilla  Refusing  to  Enter  an  Extension  of  a  Cautionary 
Notice  Ordered  by  the  District  Court  of  Aguadilla  in  a 
Proceeding  to  Secure  the  Effectiveness  of  Judgment. 

No.  195.— Deeided  August  1,  1914. 

Adicinistrativz  Appeal. — ^Li  deciding  an  administrative  appeal,  this  court  will 
not  consider  documents  which  have  not  been  presented  to  the  r^istrar. 

Id.— Record  op  Judicial  Obdeks — ^Extension  op  Notice — Eppectiveness  op 
Judgment. — ^When  in  a  proper  proceeding  a  court  of  competent  jurisdiction 
orders  the  extension  of  a  notice  in  the  registry  refusing  to  record  a  deed, 
in  order  to  secure  the  effectiveness  of  the  judgment  to  be  rendered  in  an 
action  pending  before  said  court,  the  registrar  has  no  authority  to  refuse  to 
record  the  said  judicial  order  on  the  ground  that  the  period  of  120  days 
prescribed  by  the  Act  of  March  1,  1902,  relative  to  appeals  from  decisions 
of  registrars  of  property  in  cases  of  refusal  to  admit  documents  to  record, 
is  not  subject  to  extension,  nor  has  a  court  the  discretional  power  to  extend 
the  same. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jo\se  de  Diego  for  the  appellant. 

Mr.  Bafael  Tirado  Verrier  filed  a  brief  pro  se. 

Mr.  Chibp  Justice  Hebnandez  delivered  the  opinion  of 
the  court. 

In  civil  case  No.  4666  brought  by  Alejo  Llull  y  Nebot 
against  Balbina  del  Carmen  Rodriguez  and  Pedro  Perea 
Fajardo  in  the  District  Court  of  Mayagiiez  for  acknowledg- 
ment of  debt  and  record  of  mortgage,  the  following  notice 
was  directed  to  the  Registrar  of  Property  of  Aguadilla: 

**To  the  Registrar  of  Property  of  Aguadilla: 

**0n  application  of  the  plaintiff  in  this  case  on  the  6th  instant  for 
the  purpose  of  securing  the  effectiveness  of  judgment,  the  special 
judge  of  this  court  made  the  following  order: 

**  *In  accordance  with  the  application,  it  is  ordered  that  the  record 
of  mortgage  appearing  on  folio  139,  vol.  10  of  Aguada,  property  No. 
321,  quadruplicate,  record  11,  be  extended  until  final  judgment  is 
entered  in  this  suit,  and  that  the  registrar  be  notified  accordingly  for 


356  Llull  v.  Thx  Bsgist&ab.  [VoL  21,  P.  B.  B. 

proper    action.     (Sd.)    Salvador    Mestre,    Special    Judge    for   this 
District. ' 

''And  in  compliance  with  the  above  order  I  issue  this  notice  to 
you  in  duplicate  so  that  you  may  make  the  proper  entry  in  the  regis- 
try under  your  charge. 

'^Mayagiiez,  June  8,  1914. 

''Pasgasio  Fajardo,  Jb., 

*  *  Secretary. 

(Sd.)  **QeNABO  AliTIEBY, 

'^Deputy  Secretary,  District  Court." 

The  registrar  refused  to  make  the  entry  ordered  for  the 
reasons  stated  in  the  following  decision : 

"The  entry  of  the  extension  referred  to  in  the  foregoing  document 
is  denied  because  the  period  of  120  days  fixed  for  cautionary  notices 
in  cases  of  refusal  of  records,  notices  or  cancellations  cannot  be  ex- 
tended according  to  the  Act  of  March  1,  1902,  providing  for  appeals 
from  decisions  of  registrars  of  property,  and  the  courts  have  no  discre- 
tional power  to  extend  the  said  period,  notwithstanding  the  provisions 
of  sub-section  '*H''  of  the  Act  to  secure  the  effectiveness  of  judgments, 
approved  on  the  same  date.  The  cautionary  notice  prescribed  by  law 
is  entered  for  the  legal  period  in  favor  of  Alejo  Llull  y  Nebot  on  the 
reverse  sides  of  pages  175  and  231  of  volume  10  of  Aguada,  property 
321,  quintuplicate,  and  No.  508,  entries  C  and  A,  respectively,  with 
the  curable  defects  of  failure  to  state  the  personal  status  of  plaintiff, 
Alejo  Llull  y  Nebot,  or  of  the  defendants,  the  said  cautionary  notice 
having  been  reentered  because  the  property  affected  by  the  cautionar}'^ 
notice  now  sought  to  be  extended  is  divided.  Aguadilla,  June  26, 
1914.     The  Registrar,  Rafael  Tirado  Verrier." 

The  above  decision  is  submitted  to  our  consideration  bv 
an  administrative  appeal  taken  therefrom  by  Alejo  Llull  y 
Nebot. 

In  support  of  his  appeal,  the  appellant  has  filed  besides 
the  said  notice  and  the  above  decision  a  copy  of  the  com- 
plaint which  originated  the  said  action  certified  to  by  the 
Secretary  of  the  District  Court  of  Mayagiiez  on  July  1  of  the 
present  year,  but  we  cannot  consider  the  said  complaint  in 
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deciding  this  appeal,  because,  as  the  date  shows,  the  registrar 
did  not  have  the  same  under  consideration  when  he  refused 
to  make  the  entry  sought. 

The  legal  question  raised  by  the  registrar  as  to  whether 
the  period  of  120  days  fixed  by  the  Act  of  March  1, 1902,  pro- 
viding for  appeals  from  the  decisions  of  registrars  of  prop- 
erty, for  cautionary  notices  in  cases  of  refusal  of  records,  no- 
tices or  cancellations,  is  subject  to  extension,  is  not  pertinent 
to  the  case.  This  being  a  case  of  a  judicial  order  of  the  Dis  - 
trict  Court  of  Mayagiiez  granting  an  extension  of  the  said 
record  of  mortgage  in  order  to  secure  the  effectiveness  of  a 
judgment  in  a  case  pending  before  the  said  court,  we  will  con- 
sider only  the  primary  question  of  whether  the  Registrar 
of  Aguadilla  was  warranted  in  refusing  to  record  the  exten- 
sion referred  to  in  the  notice  Which  we  have  transcribed. 

The  Act  to  secure  the  effectiveness  of  judgments,  approved 
March  1,  1902,  whose  sections  3  and  6  were  amended  by  ai^- 
other  Act  of  March  12, 1903,  provides  in  section  1  as  follows : 

**  Every  person  who  shall  bring  an  action  for  the  fulfilment  of  any 
obligation,  may  obtain  an  order  from  the  court  having  cognizance  of 
the  suit  providing  that  the  proper  measures  be  taken  to  secure  the 
effectiveness  of  the  judgment  as  the  case  may  require  it,  should  it  be 
rendered  in  his  favor." 

Section  2  of  the  same  act  prescribes  the  rules  governing 
the  effectiveness  of  the  judgment  and  concludes  as  follows : 

''(h)  With  respect  to  cases  not  provided  for  in  the  preceding  rules, 
the  court  shall,  in  its  discretion  and  in  accordance  with  equity,  adopt 
buch  measures  as  it  may  deem  proper  to  secure  the  effectiveness  of  the 
judgment. ' ' 

And  the  unamended  part  of  section  3  provides  the  fol- 
lowing: 

**None  of  the  preceding  remedies  shall  be  decreed  unless  an  action 
is  entered,  and  a  petition  praying  such  remedy  is  made  containing  a 
statement  of  the  points  of  law  and  of  fact  on  which  it  is  based. ' ' 
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The  order  to  secure  the  effectiveness  of  the  judgment  was 
entered  in  a  suit  pending  before  the  District  Court  of  Maya- 
giiez  to  secure  the  effectiveness  of  the  judgment  to  be  ren- 
dered as  a  result  of  the  said  suit,  and,  according  to  the  pro- 
visions cited,  the  judge  had  jurisdiction  to  make  the  said 
order.  The  registrar  cannot  refuse  to  comply  with  the  same, 
for  the  authority  conferred  upon  him  by  section  18  of  the 
Mortgage  Law  to  pass  on  all  documents  issued  by  judicial 
authorities  does  not  include  the  power  to  consider  the  grounds 
of  judicial  decisions  or  to  determine  the  intrinsic  justice  or 
injustice  thereof,  as  we  said  on  November  3,  1911,  in  decid- 
ing the  case  of  Fernandez  v.  The  Registrar  of  Property,  17 
P.  R.  E.,  1021,  and  that  doctrine  is  laid  down  in  decisions 
both  previous  and  subsequent  to  that  date. 

The  court  having  acted  within  its  jurisdiction  and  in  a 
proper  proceeding,  it  is  not  the  province  of  the  registrar  to 
decide  whether  the  order  was  erroneous  or  not. 

Moreover,  the  very  act  to  secure  the  effectiveness  of  judg- 
ments provides  in  section  14  the  procedure  to  be  followed 
to  substantiate  all  the  allegations  made  by  either  party  in 
the  course  of  the  proceedings  regarding  the  remedy,  and  the 
interested  party  or  parties  can  plead  their  rights  before  the 
same  court  which  made  the  order  in  question. 

The  appellant  states  in  his  brief  that  his  appeal  does  not 
extend  to  the  curable  defects  referred  to  by  the  registrar  in 
the  decision  appealed  from,  as  these  can  be  correctd  at  any 
time. 

For  the  foregoing  reasons,  that  part  of  the  decision  of  the 
Registrar  of  Property  of  Aguadilla  which  has  been  appealed 
from  should  be  reversed  and  the  registrar  be  directed  to  make 
the  entry  denied. 

Reversed. 

Justices  Wolf;  del  Toro,  Aldrey  and  Hutchison  concurred. 
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Ex  PASTE  Santiago  et  al.,  Petitioners  and  Bbspondents,  and 
The  People,  Contestant  and  Appellant. 

Appeal  from  the  District  Court  of  Ponce  in  a  Proceeding 
for  Judicial  Authorization  to  Compromise  an  Action  to 
Recover  Hereditary  Interests  of  Natural  Children. 

No.  1124.— Decided  August  1,  1^4. 

OoMFBOMisE — Civil  Status — Construction  of  Law. — ^As  the  authority  to  com- 
promise granted  by  the  Civil  Code  is  general  and  very  aiqple,  the  limitation 
contained  in  section  1715  relative  to  the  civil  status  of  the  parties  must  be 
applied  strictly. 

Id. — ^Action  or  Filiation  and  fob  Inhsbitance — ^Pbopsbtt  of  Minors — Judicial 
Authorization. — ^When,  as  in  the  case  at  bar,  several  minor  plaintiffs  bring 
an  action  of  filiation  against  a  minor  defendant  claiming  hereditary  interests 
and  both  parties  are  willing  to  compromise  the  action  and  move  the  court 
for  judicial  authorization  to  compromise  on  the  ground  that  they  are  minors, 
the  court  commits  no  error  in  sustaining  the  motion  when  the  necessity  and 
convenience  thereof  have  been  shown. 

The  facts  are  stated  in  the  opinion. 

Mr,  Jose  A.  Poventud  and  Mr.  Jose  Tons  Soto  for  the 
respondents. 

Mr.  Charles  E.  Foote,  fiscal,  for  The  People. 

Mb,  Justice  del  Tobo  delivered  the  opinion  of  the  court. 

Four  actions  of  filiation  and  to  recover  inheritance  are 
pending  in  the  District  Court  of  Ponce  against  the  minor 
Teresa  Santiago  y  Oppenheimer  and  her  lawful  mother,  Isa- 
bel Oppenheimer  Dalmau.  One  of  said  actions  was  brought 
by  Alfonso  and  Epif anio  Colon ;  another  by  the  minors  Ra- 
fael Antonio,  Ana  Celia  and  Jose  Teodoro  Vazquez,  repre- 
sented by  their  natural  mother,  Elena  Vazquez;  another  by 
the  minor  Florencio  Maria  Colon,  represented  by  her  natu- 
ral mother,  Antonia  Teresa  Colon  y  Perez,  and  another  by 
the  minor  Manuel  Antonio  Vega,  represented  ])y  his  natural 
mother,  Bosaura  Vega  Norat. 

In  each  of  the  said  four  actions  the  defendants  pleaded 
that  the  complaint  was  insufficient,  as  regards  the  first  cause 
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of  action,  to  establish  filiation  and  proposed  a  compromise  of 
the  second  cause  of  action  for  the  recovery  of  inheritance. 
All  the  plaintijffis  accepted  the  proposed  compromise,  but  as 
the  plaintiffs  in  three  of  the  actions  were  minors  and  one  of 
the  defendants  in  all  of  the  said  actions  was  also  a  minor, 
it  was  necessary  to  apply  to  the  proper  district  court  for  the 
authorization  required  by  law.  An  application  was  made 
accordingly  by  the  jninor  defendant,  Teresa  Santiago  Oppen- 
heimer,  represented  by  her  lawful  mother,  Isabel  Oppen- 
heimer,  and  the  minor  plaintiffs,  represented  also  by  their 
respective  mothers,  to  the  District  Court  of  Ponce  for  au- 
thority to  compromise  in  the  manner  hereinafter  stated.  The 
district  fiscal  opposed  the  application,  and,  after  hearing  the 
evidence,  the  court  granted  the  authority  solicited.  From 
that  judgment  the  fiscal  took  the  present  appeal. 

It  appears  from  the  petition  that  Teodoro  Santiago  Bivera 
died  in  Coanjio  on  April  15,  1913,  leaving  a  holograph  will, 
which  was  duly  protocoled  later,  in  which  he  named  his  minor 
daughter,  Teresa  Santiago  Oppenheimer,  and  his  wife,  Isa- 
bel Oppenheimer  Dalmau,  as  his  sole  and  universal  heirs; 
that  after  April  15, 1913,  the  actions  referred  to  were  brought 
in  the  District  Court  of  Ponce  against  the  heirs  of  Teodoro 
Santiago;  that  in  all  of  the  complaints  it  was  alleged  that 
the  plaintiffs  are  the  acknowledged  natural  children  of  the 
said  Teodoro  Santiago  and  that  as  such  they  were  entitled 
to  share  in  his  estate,  and  that  Teodoro  Santiago  died  leav- 
ing a  net  capital  of  $305,851.59,  from  which,  after  deducting 
the  Avidow's  share  of  the  community  property,  or  $16,665.21, 
there  remained  a  divisible  inheritance  of  $289,186.38,  and 
that  the  exact  legitim  of  the  only  legitimate  daughter  being 
$96,395.46  and  there  being  seven  natural  children  claiming 
inlieritance,  the  individual  share  of  each  of  the  latter  would 
be  $13,770.78. 

The  terms  of  the  proposed  compromise  are  embodied  in 
the  petition.  In  each  case  it  is  agreed  that  the  defendants 
shall  confess  judjsrraent  for  $7,000  in  favor  of  each  of  the 
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plaintiffs,  and  the  property  which  shall  respond  for  the  pay- 
ment of  the  said  amount  is  specified.  The  following  clauses 
are  common  to  the  four  proposed  compromises: 

'MV.  The  allotment  and  delivery  of  the  said  property  shall  be 
made  within  the  three  months  following  the  date  of  the  judgment  to 
be  rendered  in  regard  to  the  first  cause  of  action,  f.  e.,  the  filiation 
of  the  plaintiffs,  whatever  the  judgment  may  be. 

'^Y.  This  offer  of  compromise  and  its  acceptance,  if  agreed  to,  shall 
have  no  force  or  effect,  inasmuch  as  they  refer  to  property  and  rights 
of  the  minor  co-defendant,  until  the  interested  parties  shall  have  filed 
a  proper  petition  for  judicial  authorization  therefor  and  have  obtained 
a  final  order  for  the  same  from  the  court  after  due  notice  to  the  fiscal; 
nor  shall  it  be  effective  in  case  of  the  failure  for  any  cause  of  any  of 
the  compromises  of  the  same  tenor  proposed  in  the  actions  against 
these  defendants  brought  in  this  court  by  Bafael  Antonio,  Ana  Celia 
and  Jos^  Teodoro  V&zquez,  Manuel  Antonio  Vega  and  Florencio  Maria 
Colon,  the  last  five  being  minors  represented  by  their  respective 
mothers,  who  have  acknowledged  them,  treating  of  the  same  subject- 
matters  and  referring  to  the  same  estate. 

"VI.  No  compromise  is  proposed  in  regard  to  the  first  cause  of 
action  relating  to  filiation,  which  is  set  up  in  the  amended  complaint, 
because  this  involves  the  civil  status  of  the  plaintiffs,  the  present  com- 
promise being  confined  to  the  economic  consequences  which  may  arise 
from  the  filiation  claimed,  i.  e.,  the  second  cause  of  action  relative  to 
the  recovery  of  hereditary  property,  the  first  cause  of  action  involving 
filiation,  therefore,  being  left  subject  to- what  the  court  may  decide  by 
the  corresponding  judgment." 

The  petition  alleges  also  that  the  offers  of  compromise 
were  accepted  by  the  plaintiffs  in  the  several  actions,  sets  out 
all  the  data  required  by  law  and  submits  the  following  as 
matter  for  consideration : 

"6.  That  the  proposed  compromises  are  useful  and  necessary  both 
for  the  minor  defendant  and  the  minor  plaintiffs;  as  to  the  former, 
because  if  the  second  cause  of  action,  which  is  compromised,  should 
be  sustained,  her  inheritance  would  be  reduced  by  the  amount  of 
the  third  integral  part  subject  to  free  disposal,  or  approximately 
$96,395.46,  whereas,  by  the  proposed  compromise  she  is  required  to 
surrender  from  her  inheritance  only  the  sum  of  $7,000  to  each  of 
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the  said  plaintiffs,  or  a  total  of  $49,000  for  the  seven ;  and,  as  to  the 
latter,  in  ease  their  actions  should  not  prosper  for  any  rea4SK)n,  such 
as  lack  of  evidence  or  the  like,  they  would  not  receive  a  single  cent 
from  the  estate  of  their  presumed  natural  father,  whereas  by  this  com- 
promise, $7,000  is  secured  to  each  of  them,  even  though  the  result  of 
the  action  should  be  adverse  to  them. 

^'7.  That,  moreover,  the  said  compromise  is  beneficial  to  all  the 
minor  plaintiffs  and  the  minor  defendant  in  the  said  actions  because 
it  would  prevent  heavy  expenses  and  prejudicial  delays,  would  ter- 
minate this  action  as  to  the  second  count  for  the  recovery  of  hereditary 
property,  and  would  avoid  further  suits  relating  to  the  administra- 
tion of  the  hereditary  property,  its  appraisement  and  distribution 
among  the  lieirs. 

'  *  8.  That  the  sum  of  $7,000  to  be  awarded  to  each  of  the  plaintiffs 
in  payment  of  his  possible  and  eventual  hereditary  share,  is  reasonable 
in  view  of  the  amount  which  would  belong  to  them  in  case  their  actions 
should  prosper  and  the  possibility  of  their  not  prospering  or  of  their 
prospering  after  heavy  outlays  for  expenses  and  delays  for  several 
years  due  to  the  fact  that,  considering  the  amount  involved  in  each 
case,  this  case  may  be  appealed  to  the  Supreme  Court  of  the  United 
States.'' 

In  the  judgment  appealed  from,  after  stating  the  neces- 
sary facts,  the  district  court  set  out  the  following  findings 
and  conclusions: 

*^  Whereas,  The  court  finds  that  the  compromises  proposed  and  ac- 
cepted in  the  cases  mentioned  are  useful,  necessary  and  advantageous 
both  for  the  minor  defendant  who  proposed  the  same  and  for  the  minor 
plaintiffs  who  accepted  them,  because  they  prevent  heavy  expenses 
and  prejudicial  delays  and  terminate  the  action  as  to  the  count  for  the 
recovery  of  hereditary  property  and  avoid  subsequent  suits  relating 
to  the  administration  of  the  hereditary  property,  its  appraisement 
and  distribution  among  the  heirs,  and  because,  in  view  of  all  the 
circumstances  of  each  case,  according  to  the  petition  filed  and  the  evi- 
dence examined,  as  well  as  all  the  other  grounds  and  reasons  set  up 
in  the  said  petition,  the  court  deems  the  amount  offered  to,  and  ac- 
cepted by,  each  of  the  plaintiffs  to  be  reasonable,  and  as  the  court 
further  deems  the  valuation  of  the  property  to  be  distributed  among 
the  minor  plaintiffs  in  payment  of  their  possible  hereditary  shares 
to  be  fair  and  reasonable ; 
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*^  Whereas,  The  district  fiscal,  at  the  hearing  on  this  petition,  op- 
posed tiie  same  because  he  understood  that  the  proposed  compromises 
as  alleged  in  the  petition  refer  to  the  civil  status  of  the  minor  inter- 
ested parties,  and  contended  that,  according  to  section  1715  of  the 
Bevised  Civil  Code,  no  compromise  can  be  made  in  such  cases,  which 
opposition  and  objection  the  court  overruled  in  toto  because  the  com- 
promises proposed  and  accepted  refer  only  to  the  economic  conse- 
quences that  might  arise  from  the  filiation  claimed  and  referred  to 
in  the  second  cause  of  action  for  the  recovery  of  hereditary  property 
set  up  in  ^he  said  actions,  the  first  cause  of  action  relating  to  filiation, 
which  is  the  only  one  which  aflPects  the  civil  status  of  the  plaintiffs, 
being  left  subject  to  what  the  court  may  decide  in  the  corresponding 
judgment,  and  on  this  ground  the  court  finds  that  the  said  com- 
promises are  valid  and  effective  when  approved  by  the  court,  pursuant 
to  subdivision  2  of  section  1712  of  the  Revised  Civil  Code.  (See  12 
Manresa  114,  118  and  119.) 

**  Therefore,  Sustaining  the  petition  presented  for  judicial  authori- 
Eation  to  compromise,  the  court  grants  the  judicial  authorization 
solicited,  on  the  ground  of  utility  and  necessity,  aiid  therefore  approves 
in  toto  the  said  compromises  proposed  and  accepted  in  the  pending 
actions  (naming  them),  but  only  as  to  the  second  cause  of  action  for 
the  recovery  of  hereditary  property  and  in  the  terms  stated  in  the 
said  respective  offers  of  compromise  and  acceptance  thereof  as  set  out 
in  the  petition;  provided,  that  the  money  obtained  by  the  minor 
plaintiffs  as  a  result  of  the  said  compromise  shall  be  deposited  with 
the  secretary  of  the  court  and  be  at  the  disposition  of  the  court  to 
be  paid  out  under  its  orders  and  instructions,  in  which  the  district 
fiscal  may  intervene ;  and  that  the  other  property  shall  be  delivered  to 
the  possession  of  the  said  minors,  through  their  legal  representatives, 
on  the  dates  and  subject  to  the  conditions  agreed  on  in  the  said  com- 
promise as  soon  as  this  judgment  shall  become  final." 

Section  1715  o'f  the  Revised  Civil  Code  reads  as  follows : 

''No  compromise  can  be  made  with  regard  to  the  civil  status 
of  persons,  nor  with  regard  to  matrimonial  questions,  nor  future 
support." 

We  agree  with  the  appellant  fiscal  that  the  two  causes  of 
action  set  up  in  the  said  four  actions  are  so  intimately  con- 
nected that  it  is  difficult  to  separate  one  from  the  other. 
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Nevertheless,  in  view  of  the  attendant  circumstances,  we  are 
of  the  opinion  that  the  judgment  appealed  from  should  be 
affirmed. 

In  the  work  ''Text  of  and  Commentaries  on  the  Spanish 
Civil  Code, ' '  by  the  editors  of  the  International  Law  Review, 
with  a  critical  summary  by  Pedregal,  the  following  is  said 
in  regard  to  certain  general  considerations  relating  to  com- 
promises : 

t 

**  Although  compromises  always  have  offered  an  easy  and  speedy 
means  of  adjusting  controversies  between  individuals,  our  old  laws 
have  given  but  little  attention  to  the  regulation  of  this  class  of  con- 
tracts and  to  giving  (hem  scope  and  development  which  their  impor- 
tance demands.  Only  one  of  the  Partida  Laws  treats  of  them  ex- 
pressly and  some  others  refer  to  them  incidentally.  However,  in  prac- 
tice the  silence  of  the  law  has  been  supplied  by  some  principles  laid 
down  by  the  jurisprudence  of  the  courts  and  authors  of  text-books, 
which  have  been  taken  up  and  included  among  the  provisions  of  tiie 
code,  thus  regulating  *a  matter  which  lacked  statutory  adjustment 

*  *'  The  importance  of  compromises  is  as  indisputable  as  their  utility 
is  manifest.  They  not  only  facilitate  the  solution  of  differences  arising 
between  two  or  more  individuals,  but  also  dignify  the  parties  in  two 
respects:  In  the  first  place,  they  make  them  the  arbitrators  of  the 
controversy  by  conferring  upon  them  aU  the  faculties  of  a  judge  and 
giving  them  the  highest  of  all  social  functions,  the  administration  of 
justice;  and  in  the  second  place,  they  influence  each  of  the  parties 
to  cede  some  of  his  rights,  thereby  showing  an  example  of  laudable 
condescendence.  And  above  all  this,  the  utility  of  the  compromise  is 
evident  when  considered  as  a  means  of  avoiding  the  expenses  incident 
to  all  lawsuits  and  the  vexatious  annoyances  attending  judicial  con- 
troversies.'' 

Sanchez  Eoman,  in  commenting  upon  contracts  of  this 
kind,  says: 

**As  a  peace-maker  seeking  a  decision  in  the  sovereign  will  of  the 
interested  parties  who  have  agreed  to  settle  the  issues  joined  between 
them,  it  is  beyond  all  doubt  highly  praiseworthy  as  well  as  practical 
and  advantageous,  the  principle  of  human  solidarity,  and  the  cur- 
rents of  fraternity  and  cordiality  among  men  being  recognized  by  it 
in  specific  acts.''    4  S&nchez  Bom4n  on  Civil  Law  (2nd  ed.),  949. 
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And  referring  directly  to  the  question  involved  in  the 
present  case  in  this  commentary  on  section  1814  of  the  Span- 
ish Civil  Code,  which  is  similar  to  section  1715  of  our  Revised 
Code,  Manresa  says : 

^'But  let  it  be  well  understood  that  that  prohibition  should  be 
construed  strictly  and  be  considered  as  limited  to  what  we  have 
pointed  out.  Hence,  many  commentators  consider  as  perfectly  valid 
a  compromise  of  the  economic  consequences  or  pecuniary  interest 
arising  or  originating  from  the  civil  status  claimed,  such,  for  example, 
as  the  rights  which  a  natural  child  whose  action  is  pending  before  the 
court  may  have  in  the  estate  of  his  father,  in  which  case  the  legiti- 
mate children  who  inherit  concurrently  with  him,  pursuant  to  the 
provisions  of  section  840,  may  effect  a  valid  compromise  with  him  as 
to  the  amount  he  shall  receive  in  such  capacity  in  substitution  of  the 
lawful  rights  to  which  he  would  be  entitled  under  a  decree  establish- 
ing said  filiation. 

•  •••••• 

"The  question  has  not  been  brought  before  our  courts,  but  it  has 
been  decided  affirmatively  by  foreign  jurisprudence,  thus  supplying 
an  omission  of  the  law."  12  Manresa,  Spanish  Civil  Code  (2nd  ed.), 
116. 

The  authority  to  compromise  granted  by  the  code  is  gen- 
eral and  ample.  This  being  so,  the  limitation  contained  in 
section  1715  should  be  strictly  construed,  as  maintained  by 
Manresa. 

When  there  is  no  authentic  and  genuine  record  of  the 
acknowledgment  of  a  natural  child  by  its  father  or  mother, 
the  heirs  of  the  father  or  mother  cannot  themselves  supply 
the  omission  and  the  interested  parties  must  resort  to  the 
courts.  But  what  good  grounds  exist  for  objection  if  the 
heirs  offer  to  deliver,  and  in  fact  do  deliver,  certain  property 
to  the  plaintiffs  when  they  contribute  thereby  to  the  prompt 
termination  of  actions  which  from  their  nature  are  usually 
vexatious,  and  in  no  manner  affect  the  common  welfare  or 
public  policy? 

Nothing  in  open  opposition  to  this  has  been  decided  by 
the  Supreme  Court  of  Spain  in  construing  section  1814  of 
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the  Civil  Code ;  and,  according  to  Manresa,  the  foreign  tri- 
bunals have  decided  the  question  in  the  affirmative,  or  that 
the  compromise  is  lawful.  This  being  the  case,  and  as  it 
seems  to  us  that  the  compromise  entered  into  is  really  advan- 
tageous to  both  parties,  we  are  of  the  opinion  that  the  appeal 
should  be  dismissed  and  the  judgment  appealed  from  aflBrmed. 

Affirmed, 
Justices  Wolf  and  Aldrey  concurred. 
Chief  Justice  Hernandez  and  Justice  Hutchison  took  no 
part  in  the  decision  of  this  case. 


The  People,  Plaintiff  and  Respondent,  v.  Rivera, 

Defendant  and  Appellant. 

Appeal  from  the  District  Court  of  Ponce  in  a  Prosecution 

for  Embezzlement. 

No.  686.— Decided  August  3,  1914. 

Embezzlement — ^Agent — Owner. — It  was  shown  in  the  present  case  that  the 
accused';  a  seller  of  bread,  was  not  a  salaried  agent  of  the  owner  of  the 
article,  and  the  evidence  further  tended  to  show  that  when  the  bread  was 
delivered  to  the  seller,  he  immediately  acquired  the  ownership  thereof  although 
he  did  not  pay  for  it  at  the  time,  and  that  the  amount  which  he  finally 
owed  was  the  balance  resulting  against  him  in  a  long  account  current  which 
he  had  with  the  said  owner.  Held:  That  under  such  circumstances  and  as 
there  is  nothing  in  the  record  to  show  that  the  accused  had  acted  with  criminal 
intent,  he  could  not  be  considered  guilty  of  the  crime  of  embezzlement  charged 
by  the  "fiscal. 

The  facts  are  stated  in  the  opinion. 
Mr.  Charles  E.  Foote,  fiscal,  for  The  People. 
Messrs.  Tormes  and  Jimenez  for  the  accused. 
Mr.  Justice  del  Toro  delivered  the  opinion  of  the  court. 
The  information  in  this  case  charges  Avelino  Rivera  with 
the  crime  of  embezzlement  in  that  in  the  citv  of  Ponce  about 
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the  month  of  March^  1913,  the  said  Bivera  being  an  agent 
of  the  Ponce  firm  of  Aguilu,  MasoUer,  Arias,  Monllor  &  Co., 
received  from  the  said  firm  certain  lots  of  bread  for  sale  on 
commission,  the  proceeds  of  which  sale  he  was  to  deliver  at 
the  end  of  the  month  when  he  was  to  receive  ten  per  cent  as 
his  commission  on  the  sales,  and  that  the  said  accused,  with 
criminal  and  fraudulent  intent,  having  received  several  lots 
of  bread  during  the  months  of  February  and  March,  1913, 
unlawfully,  maliciously  and  wilfully  appropriated  to  his  own 
use  the  proceeds  of  the  sale  of  said  bread,  amounting  to  the 
sum  of  $148.92. 

The  accused  pleaded  not  guilty  and  elected  a  trial  by  jury. 
The  trial  took  place  on  December  15,  1913.  The  court  gave 
full  and  correct  instructions  to  the  jury,  which  returned  a 
verdict  of  guilty  against  the  accused.  On  December  22,  1913, 
the  accused  made  a  motion  for  a  new  trial,  which  motion  was 
overruled  by  the  court,  and  on  January  15,  1914,  the  court 
entered  judgment  on  the  verdict  sentencing  the  accused  to 
imprisonment  for  one  year  in  the  penitentiary.  From  that 
judgment  the  accused  took  the  present  appeal,  which  came 
on  for  hearing  on  June  2  last. 

The  evidence  introduced  is  included  in  a  bill  of  exceptions 
and  statement  of  the  facts  properly  prepared  and  certified 
to.  The  evidence  for  the  prosecution  consisted  of  the  testi- 
mony of  Augusto  Foumier,  a  clerk  in  the  bakery  of  Aguilu, 
MasoUer,  Arias,  Monllor  &  Co.,  and  of  that  of  Baltasar  Arias 
and  Enrique  Monllor,  members  of  the  said  firm.  The  books 
containing  the  account  of  the  accused  were  also  offered  in 
evidence,  and  the  pertinent  parts  thereof  were  pointed  out 
by  Monllor  during  his  testimony. 

We  have  considered  carefully  the  evidence  for  the  prose- 
cution and,  in  our  opinion,  it  does  not  show  with  sufficient 
clearness  and  certainty  the  commission  of  a  crime  by  the 
accused. 


368  ^B>  People  v.  Bivsba.  [Vol.  21/P.B.R. 

The  prosecution  contends  that  the  accused  was  an  agent 
of  the  bakery  of  Aguilu,  MasoUer,  Arias,  Monllor  &  Co. ;  that 
he  received  a  certain  amount  of  bread  daily,  and  that  it  was 
his  duty  to  sell  the  same  and  deliver  the  proceeds,  thereupon 
receiving  ten  per  cent  of  the  same  in  payment  of  his  services. 

That  the  accused  was  not  a  salaried  agent  of  the  owners 
of  the  bakery  is  indisputable.  That  the  accused  worked  on 
his  own  account  is  also  evident.  The  only  thing  that  remains 
to  be  shown  is  the  manner  in  which  the  accused  paid  for  the 
bread  which  he  received. 

A  consideration  of  this  case  causes  us  to  observe  the  vast 
difference  which  may  result  to  a  person  engaged  in  the  busi- 
ness of  selling  bread  from  the  manner  in  which  he  makes 
the  contract  with  the  owner  of  the  bread.  If  he  receives  a 
small  sum  as  a  commission  for  the  sale  and  fails  to  deliver 
the  proceeds,  he  is  liable  to  be  imprisoned  in  jail,  or  in  the  peni- 
tentiary if  the  amount  exceeds  $50.  On  the  other  hand,  if  the 
bread  is  sold  to  him  on  credit  to  be  paid  for  later,  only  a  civil 
action  can  be  brought  against  him  in  case  he  is  unable  to 
pay  his  indebtedness. 

We  have  examined  carefully  the  evidence  for  the  prose- 
cution and  we  entertain  grave  doubts  as  to  the  exact  man- 
ner in  which  the  contract  was  entered  into  in  this  case.  The 
evidence  of  the  three  witnesses  who  testified  tended  at  the 
start  to  establish  the  fact  of  the  agency  of  the  accused,  but  in 
going  into  details  their  testimony  was  given  in  a  manner  to 
warrant  the  deduction  that  the  relations  between  the  accused 
and  the  bakery  were  carried  out  on  a  different  basis,  namely, 
that  when  the  bread  was  delivered  to  the  accused  he  imme- 
diately acquired  the  ownership  of  it  although  he  did  not  pay 
for  it  at  the  time,  and  that  the  amount  which  the  accused 
finally  owed  to  the  bakery  was  the  debit  balance  of  a  long 
account  current  which  he  had  with  the  bakery. 

This  being  the  case,  and  such  doubts  having  arisen  in  the 
mind  of  the  court  after  an  examination  of  the  evidence,  be- 
sides there  being  nothing  in  the  record  to  show  that  the  ac- 
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cused  acted  with  criminal  intent,  we  are  of  the  opinion  that 
the  evidence  for  the  prosecution  was  insufficient  and  that 
therefore  the  accused  should  have  been  acquitted. 
The  appeal  should  be  sustained. 

Judgment  reversed  and  accused  acquitted. 

Chief  Justice  Hernandez  and  Justices  Wolf,  Aldrey  and 
Hutchison  concurred. 


sobbinos  db  ezquiaga,  petitioners,  v.  rossy,  district  judge, 

Respondent. 

Petition  for  a  Writ  of  Certiorari  to  the  Special  Judge  of 
the  District  Court  of  San  Juan,  Section  1,  in  an  Action 
of  Debt  and  Appointment  of  Receiver. 

No.  130.— Decided  August  1,  1914. 

CIRTIO&A.RI — Recetveb's  Certificate. — An  order  made  by  a  court  authorizing  a 
receiver  appointed  by  said  court  to  contract  loans  and  issue  receiver's  cer- 
tificates to  take  preference  over  an  agricultural  loan  previously  contracted, 
may  be  reviewed  in  certiorari  proceedings. 

Beceivebs — Receiver's  Certificate — AGRicuLTtJRAL  Loan — Jurisdiction. — In 
this  case  the  District  Court  of  San  Juan,  Section  1,  had  appointed  receivers 
to  take  charge  of  the  property  of  the  corporation  Central  Yannina,  and  the 
receivers  having  petitioned  the  court  for  leave  to  contract  a  loan  of  $12,000 
for  the  purposes  of  weeding  the  cane  fields,  purchasing  fertilizer,  advancing 
money  to  growers  of  cane  contracted  for,  attending  to  the  crop,  making  cer- 
tain payments  for  cane  received  and  meeting  certain  urgent  obligations,  the 
court,  notwithstanding  the  express  objection  of  the  agricultural  loan  creditor, 
the  payment  of  whose  credit  would  be  deferred  by  the  adoption  of  such  a 
measure,  authorized  the  contracting  of  said  loan  and  ordered  the  issue  of 
receiver's  certificates  payable  not  later  than  March  31,  1915,  in  preference 
to  any  other  credit.  Held:  That  in  view  of  the  express  objection  of  the 
agricultural  loan  creditor  and  the  provisions  of  sections  4,  8  and  9  of  the 
Act  of  March  10,  1910,  relative  to  contracts  for  agricultural  loans,  and  sec- 
tions 1824  and  1825  of  the  Civil  Code,  the  lower  court  exceeded  its  jurisdic- 
tion in  granting  the  said  authorization. 

The  facts  are  stated  in  the  opinion. 
Mr.  Eduardo  Acnna  for  the  petitioners. 

Dee,  Vol.  f /-  rj 
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Hon,  Jesus  M.  Rossy  appeared  pro  se. 

Messrs.  Alvarez  Nava  d  Dominguez  for  the  receivers. 

Mr.  Justice  del  Toro  delivered  the  opinion  of  the  court. 

This  is  a  petition  by  the  firm  of  Sobrinos  de  Ezquiaga 
for  a  writ  of  certiorari  directed  to  Jesus  M.  Rossy,  Special 
Judge  of  the  District  Court  of  San  Juan,  Section  1,  for  the 
purpose  of  reviewing:  the  proceedings  in  the  action  brought 
by  Successors  of  Abarca,  Limited,  against  Central  Vannina 
for  the  recovery  of  a  debt  and  appointment  of  a  receiver, 
which  action  is  pending  in  the  District  Court  of  San  Juan, 
Section  1. 

The  petition  having  been  filed,  before  issuing  the  writ 
this  court  set  July  29  for  a  hearing  on  the  petition  so  that 
the  interested  parties  might  argue  fully  as  to  whether  or 
not  the  question  involved  in  the  controversy  could  be  consid- 
ered in  the  extraordinary  proceeding  of  certiorari.  On  that 
day  the  petitioners  and  the  receivers  appointed  in  the  action 
brought  by  Successors  of  Abarca,  Limited,  against  Central 
Vannina  appeared  through  their  attorneys.  After  hearing 
the  argument  the  court  decided  to  issue  the  writ  and  set  the 
following  day,  July  30,  1914,  for  a  hearing  on  the  writ,  when 
the  petitioners  and  the  receivers  again  appeared  through 
their  respective  attorneys  and  Judge  Rossy,  the  respond- 
ent, appeared  in  person.  After  a  full  discussion  the  case 
was  submitted  for  our  consideration  and  decision. 

From  the  original  record  of  the  said  action  of  Successors 
of  Abarca,  Limited,  which  we  have  before  us,  the  following 
is  shown: 

The  District  Court  of  San  Juan,  Section  1,  made  an  order 
on  May  4,  1914,  appointing  Abelardo  de  la  Haba  and  Bud 
Myohl  receivers  of  the  real  and  personal  property  of  Central 
Vannina,  Incorporated,  authorizing  them  *Ho  continue  the 
operation  of  the  factory  of  the  defendant  corporation  and 
to  manage  and  direct  the  said  factory  and  any  other  enter- 
prise or  business  in  which  the  said  corporation  may  be  en- 
gaged by  virtue  of  leases,  contracts,  obligations,  or  other- 
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wise,  as  they  have  been  directed  and  managed  heretofore 
ivs  the  interest  and  for  the  benefit  of  the  said  Central  Van- 
Dina,  and  in  such  capacity  to  keep  the  said  property  in  good 
tjondition  in  order  that  it  may  be  safely  and  advantageously 
used;  to  protect  the  said  property  and  to  employ  the  per- 
son or  persons  necessary  for  the  attainment  of  the  ends  indi- 
cated, and  to  make  such  payments  and  disbursements  as 
may  be  proper.'*  The  receivers  appointed  executed  the  re- 
quired bond,  made  oath,  took  possession  of  the  real  and  per- 
sonal property  of  the  defendant  corporation,  and  entered  upon 
the  full  discharge  ot  their  duties. 

After  performing  other  acts  not  necessary  to  recite  for 
the  consideration  of  this  case,  the  receivers  filed  a  petition 
in  the  district  court  on  July  13,  1914,  for  leave  to  borrow 
money  on  receiver's  certificates,  alleging  and  praying  as  fol- 
lows: 

**1.  That  your  receivers  have  made  a  careful  and  detailed  examina- 
tion of  the  state  and  condition  of  all  the  plantations  of  the  Central 
Yannina,  consulting  the  field  overseer  of  the  said  factory  for  that 
purpose,  and  find  that  both  the  central's  own  growing  crops  of  sugar 
cane  and  those  contracted  for  with  other  planters  are  now  in  a  state 
of  complete  abandonment  and  show  well-defined  signs  of  deteriora- 
tion and  future  shrinkage  in  their  product. 

**2.  That  your  receivers  are  absolutely  convinced  that  unless 
immediate  steps  are  taken  to  cultivate  and  improve  the  said  planta- 
tions, the  next  crop  of  1915  will  be  a  complete  failure  and  result  in 
the  loss  of  nearly  all  of  the  crop  anticipated  at  this  time. 

**3.  That  the  said  cane  plantations  constitute  the  only  assets  and 
security  of  the  different  creditors  of  the  said  corporation,  including 
principally  its  financing  creditors  and  others  more  or  less  privileged 
and  excluding  only  its  mortgage  creditors,  so  that  if  the  complete 
ruin  of  the  same  is  allowed  through  failure  to  take  proper  and  imme- 
tiate  action,  your  receivers  will  have  no  means  wherewith  to  pay  not 
even  the  smallest  percentage  of  the  obligations  outstanding  against 
the  said  corporation  and  at  the  same  time  all  of  the  property  belong- 
ing to  it  would  soon  be  put  under  execution. 

'*4.  That  although,  as  stated,  the  said  plantations  are  the  only 
source  of  income  of  the  said  corporation,  your  receivers  have  been 
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compelled  at  the  most  critical  moment  to  suspend  all  kinds  of  cul- 
tivation and  improvement  of  the  same  on  account  of  lack  of  funds  for 
the  corresponding  expenses,  as  the  different  banks  to  which  your 
receivers  have  applied  for  loans  for  that  purpose  have  refused  the 
same  on  any  other  conditions  than  under  the  guaranty  of  this  court 
by  means  of  receiver's  certificates  authorized  by  it  with  preference 
over  the  other  outstanding  obligations  of  the  said  central  and  to  be 
paid  from  the  proceeds  of  the  first  manufactured  products  of  the 
next  grinding  of  1915. 

'^5.  That  the  amount  necessary  at  this  time  for  such  purposes, 
pending  a  later  determination  of  the  total  amount  necessary,  is 
$12,000,  to  be  used  exclusively  in  meeting  urgent  obligations  and 
attending  to  the  work  of  cultivation. 

**  Therefore,  your  receivers  pray  the  court  to  make  an  order  au- 
thorizing them,  subject  to  such  conditions  as  it  may  deem  proper,  to 
negotiate  a  preliminary  loan  of  $12,000  with  interest  at  9  per  cent 
per  annum,  to  be  secured  by  receiver's  certificates  and  to  constitute 
a  preferred  and  special  lien  on  the  first  receipts  of  the  corporation 
and  the  manufactured  products  of  the  next  crop  of  1915,  and  that  the 
same  be  considered  as  a  privileged  credit  for  the  purposes  hereinbe- 
fore stated." 

On  July  14,  1914,  a  hearing  was  had  on  the  petition  of 
the  receivers,  at  which  appeared  their  attorney  and  the  attor- 
ney for  the  firm  of  Sobrinos  de  Ezquiaga,  the  owners  of  a 
financing  credit  whose  preferred  character  would  be  affected 
if  the  petition  of  the  receivers  should  be  sustained.  The  said 
fijiancing  creditors  opposed  the  petition  in  writing  as  follows : 

''That  they  most  energetically  oppose  the  petition  of  the  receivers 
as  set  out  in  their  motion  of  the  13th  instant  for  the  purpose  of  obtain- 
ing the  authorization  of  the  court  to  contract  a  preliminary  loan  of 
$12,000  with  interest  at  9  per  cent  secured  by  receiver's  certificates, 
which  would  constitute  a  preferential  and  special  lien  on  the  first 
receipts  of  the  corporation  and  on  the  manufactured  products  of  the 
next  crop  of  1915,  your  petitioners  basing  their  opposition  on  the 
following  grounds: 

''I.  Because  the  issuance  of  the  receiver's  certificates  solicited 
as  a  preferential  and  special  lien  on  the  manufactured  products  of 
the  next  crop  of  1915  counteracts,  opposes  and  renders  absolutely 
ineffective  the  preference  heretofore  given  to  the  credit  of  your  peti- 
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tioners  which  originated  in  the  contract  for  an  agricultural  loan 
entered  into  in  a  deed  of  August  25,  1913,  executed  before  Notary- 
Julio  C6sar  Gonzilez,  which  contract  is  binding  upon  the  present 
receivers  inasmuch  as  it  was  recognized,  accepted  and  partially  com- 
plied with  by  them.  A  copy  of  the  same  is  annexed  hereto  and  made 
a  part  hereof. 

'*II.  Because  the  said  preference  sought  to  be  given  to  the  said 
receiver's  certificates  is  also  in  opposition  to  and  inconsistent  with 
the  preference  which  section  4  of  the  Act  of  March  10,  1910,  confers 
upon  agricultural  loans  recorded  in  the  registry  of  agricultural  con- 
tracts, as  is  that  of  your  petitioners,  and  the  preference  given  to  this 
kind  of  credits  by  sections  1824  and  1825  of  the  Civil  Code  as  amended 
by  the  said  Act  of  1910,  and  for  that  reason  the  receiver's  certificates, 
if  issued  with  such  preference,  being  subsequent  to  the  contract  of 
your  petitioners,  could  not  be  recorded  in  the  said  registry  of  agricul- 
tural contracts  while  the  record  of  the  credit  of  your  petitioners  is 
in  force,  as  it  is  at  present. 

**III.  Because  the  petition  of  the  receivers  for  the  issuance  of  the 
receiver's  certificates  only  states  as  the  object  or  purpose  of  the  funds 
to  be  raised  by  the  said  certificates,  the  payment  of  urgent  obligations 
and  expenses  of  cultivation,  and  such  vagueness  and  indefiniteness 
regarding  the  use  to  which  the  funds  so  raised  will  be  put  is  contrary 
to  the  jurisprudence  governing  such  cases,  a  detailed  statement  of 
the  sum  needed  and  of  the  purposes  to  which  it  is  to  be  applied  being 
retiuired.     34  Cyc,  301;   Meyer  v.  Johnston,  53  Ala.,  237. 

**IV.  Because  only  in  cases  of  a  receivership  of  a  railroad  company 
and  because  of  its  quasi-public  character  are  the  courts  authorized 
and  empowered  to  issue  receiver's  certificates  to  constitute  a  lien 
preferred  to  any  other  prior  lien  without  the  consent  of  the  first 
creditor.  34  Cyc,  298.  And  as  in  the  case  at  bar  the  Central  Van- 
nina  is  not  a  corporation  of  a  quasi-public  character,  the  court  lacks 
jurisdiction  and  authority  to  order  the  issuance  of  preferred  cer- 
tificates in  the  manner  prayed  for  by  the  receivers. 

''V.  Because  jurisprudence  also  sustains  the  doctrine  that  in  cases 
like  the  one  in  controversy  the  interests  of  the  corporation  and  of 
the  preferred  creditors  are  duly  harmonized  by  the  issuance  of  cer- 
tificates without  prejudice  to  the  preferred  credits  of  persons  who 
do  not  consent  to  such  issuance.  Rutherford  v.  Pennsylvania  Mid- 
hnd  By.  Co.,  178  Pa.,  38. 

'*For  the  foregoing  reasons  your  petitioners  oppose  the  issuance 
of  the  receiver's  certificates  as  petitioned,  and  pray  the  court  to  dis- 
ttiiss  the  said  petition  of  the  receivers." 
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On  July  22,  1914,  the  district  court  decided  the  issue  and 
made  the  following  order: 

*^  Whereas,  Rud  Mjrohl  and  Abelardo  de  la  Haba,  receivers  ap- 
pointed by  this  court  in  the  above-entitled  case,  have  filed  in  the 
office  of  the  secretary  of  this  court  a  motion  praying  for  authority  to 
contract  a  loan  of  $12,000  by  the  issuance  of  receiver's  certificates, 
the  said  sum  being  urgently  needed  for  the  cultivation  of  the  crops, 
the  payment  of  canes  already  delivered  to  the  central  and  of  wages 
of  laborers  and  office  employees,  all  being  necessary  for  the  con- 
tinuance of  the  business  of  the  said  corporation,  which  motion  was 
argued  in  chambers  on  the  14th  instant  and  opposed  by  the  financing 
creditors,  Sobrinos  de  Ezquiaga,  represented  by  Attorney  Bduardo 
Acuna,  who  alleged  that  they  could  not  agree  to  the  payment  of  any 
credit  with  preference  to  their  own. 

« 

* '  Whereas,  From  the  statements  ot  said  receivers  after  an  inspec- 
tion made  by  them  it  appears  that  the  plantations  are  in  a  lamentable 
condition  of  abandonment  due  to  a  lack  of  funds  in  their  possession 
to  care  for  the  same  and  keep  them  in  a  good  state  of  cultivation. 

*^  Whereas,  These  statements  of  the  receivers  have  been  corrobo- 
rated in  part  by  a  personal  inspection  made  by  the  judge  who  signs  this 
order,  he  having  seen  some  of  these  plantations  and  become  convinced 
that  if  the  canes  do  not  receive  immediate  attention  they  will  produce 
no  profit  at  the  beginning  of  the  next  grinding. 

Whereas,  There  exists  at  present  a  financing  contract  entered 
into  by  the  Central  Vannina  and  Sobrinos  de  Ezquiaga  for  a  large  sum 
of  money  as  the  balance  of  previous  financing  operations,  which  credit 
is  solely  and  exclusively  secured  by  the  product  of  said  cane  plan- 
tations, and  it  is  absolutely  clear  that  unless  proper  and  speedy  atten- 
tion is  given  to  their  cultivation  the  crops  will  be  a  total  loss  and, 
consequently,  the  security  for  the  said  credit  will  disappear,  with 
manifest  prejudice  to  the  interests  of  said  financing  creditors. 

^'Whereas,  It  appears  from  the  itemized  statement  of  expenses 
which  the  receivers  have  filed  in  thiii  court  that  the  said  sum  of  $12,000 
is  the  amount  strictly  needed  at  this  time  for  the  purpose  of  attend- 
ing to  the  urgent  necessities  specified  in  the  said  statement  filed  in 
this  court  by  the  receivers. 

'^Whereas,  The  said  receivers  and  even  the  judge  of  this  court  have 
made  all  necessary  efforts  to  secure  by  other  means  than  those  adopted 
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snfficient  funds  for  the  purposes  outlined,  which  eflEorts  have  been 
without  avail  because  both  the  banks  and  the  financing  creditors  them- 
selves have  refused  to  advance  the  necessary  funds  to  the  receivers  to 
meet  these  peremptory  necessities. 

''Whereas,  This  court,  in  cases  of  this  kind,  has  ample  discretionary 
power  to  adopt  such  extraordinary  measures  as  may  be  necessary  and 
available  for  the  protection  and  preservation  of  all  properties  in  the 
hands  of  its  receivers  in  order  to  secure  a  practical  and  advantageous 
result  not  only  for  the  litigants,  but  also  for  all  persons  whose  interest 
in  the  successful  outcome  of  the  receivership  may  be  clearly  shown. 

"Whereas,  In  adopting  this  measure  the  court  has  no- intention  of 
prejudicing  or  displacing  any  credit  which  any  person  may  have 
against  the  Central  Vannina,  and  much  less  the  credit  of  the  financing 
creditor  whose  preference  we  do  not  wish  to  disregard;  but,  on  the 
contrary,  it  is  the  sincere  purpose  of  the  court  to  attend  properly 
to  the  cultivation  of  the  existing  cane  plantations  which  are  in  a  ruin- 
ous condition  on  account  of  the  lack  of  sufficient  funds  to  pay  for 
their  cultivating  and  care,  the  crops  from  which  when  later  converted 
into  sugar  constitute  the  only  source  of  income  on  which  the  central 
depends  for  the  payment  of  its  many  obligations,  not  consisting  solely 
in  the  financing  credit. 

''Therefore,  The  court  authorizes  the  issuance  of  receiver's  cer- 
tificates for  the  amount  of  $12,000  and  orders  that  said  certificates 
be  authenticated  by  the  official  signatures  of  Rud  Myohl  and  Abelardo 
de  la  Haba  as  such  judicial  receivers  appointed  by  this  court,  to  be 
six  in  number  for  $2,000  each  and  payable  to  bearer.  The  said  cer- 
tificates shall  be  paid  in  preference  to  any  other  credit  on  March  31, 
1915,  or  on  any  other  previous  date  on  which  the  reeeivers  appointed 
by  this  court  have  sufficient  funds  to  pay  them,  and  it  is  further 
ordered  that  the  said  sum  of  $12,000  when  obtained  by  the  receivers 
shall  be  disbursed  as  follows: 


n 


It 


il 


(a)  Cleaning  and  weeding  1,000  cuerdas  of  cane,  more  or 
less,  for  the  crop  of  1915,  which  estimated  at  $4  per 

cuerda  makes  a  total  of $4,000 

(6)  Purchase  of  fertilizer  and  spreading  it  on  the  cen- 
tral's own  plantation 2,700 

(c)  Advances  to  contracting  landowners  whose  canes,  for 
want  of  funds,  are  in  a-  bad  .state  of  neglect,  it  being 
understood  that  the  amount  advanced  to  each  -shall  not 
exceed  $2.50  per  cuerda  up  to  a  total  of  1,200  approxi- 
mately        3, 000 
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a 


(d)  Payment  of  balances  still  due  to  the  following  con- 
tracting landowners  for  canes  delivered  to  the  Central 
Yannina  during  the  duration  of  the  receivership : 

**Satumino   Perndndez- $93 

**Jos6  Soils  Amy 16 

'*Jos6  Puentes  Q6mez 124 

'^Delfin  Catal4 2 

"Juan  Elias  Cruz 8 

**Cristino  Bravo 6 

"Domingo  Puentes  Gkircia 7 

"Juan  Qotay 105 

"Luciano  Cruz 2 

"Gregorio  Santana 2 

"Justina  Morales  de  Leon 9 

"Qonzalo  Diaz— 1 

"Marcelino  Salazar 20 

"Bam6n  Acosta  L6pez 5 

"Jacinto  Alamo 1 

"Teodoro  Amador 14 

"Concepci6n  Marin 10 

"Prancisco   Chiclana 8 

"Hemiiz  &  Muriel ! 48 


"(e)  Payment  of  very  urgent  accounts  such  as  hire  of 
farm  laborers  for  the  work  of  cultivation,  fees  for  record- 


500 


ing  certain  grinding  contracts  lacking  this  legal  requisite, 
salaries  of  experts  whose  services  have  been  and  should  be 
-employed  lat«r  for  the  appraisement  of  canes  contracted 
for  whose  owners  are  in  disagreement  with  the  central 1,800 


"Total $12,000" 

Two  days  later,  or  on  July  24,  1914,  the  firm  of  Sobrinos 
de  Ezquiaga  applied  to  this  court  for  the  writ  of  certiorari 
to  which  we  have  referred,  and  prayed  the  court  to  review 
the  proceedings  of  the  District  Court  of  San  Juan  in  the  said 
case  of  Abarca,  and  to  set  aside  the  order  of  July  22,  1914, 
above  transcribed,  on  the  following  grounds : 

"A.  Because  as  the  Central  Vannina  is  a  private  corporation  and 
not  one  of  a  public  or  quasi-public  character  the  court  exceeded  its 
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jurisdiction  in  authorizing  the  issue  of  receiver's  certificates  to  be 
paid  for  out  of  the  first  funds  collected  by  the  receiver's  from  the 
next  grinding  with  preference  to  the  credit  of  the  petitioners,  which 
credit,  being  a  financial  loan,  has,  as  to  the  products  of  the  properly 
financed,  a  special  and  specific  preference  recognized  by  law  over  all 
subsequent  credits  of  whatever  nature  until  it  is  paid  in  full. 

**B.  Because  the  court  exceeded  its  jurisdiction  in  authorizing 
the  issuance  of  said  certificates  in  the  manner  and  of  the  character 
mentioned,  notwithstanding  the  opposition  of  the  petitioners  and  with- 
out safeguarding  in  any  way  or  manner  their  privileged  interests. 

**C.  Because  the  court  likewise  exceeded  its  jurisdiction  in  order- 
ing that  the  greater  part  of  the  funds  to  be  raised  by  means  of  the 
said  specially  privileged  and  preferred  certificates  be  particularly 
employed  in  the  purchase  of  fertilizer,  in  advances  to  owners  of  canes 
contracted  for  and  in  the  payment  of  balances  due  on  contracts  for 
oanes  from  the  former  grinding,  thereby  giving  to  said  accounts  a 
marked  and  effective  priority  over  the  credit  of  the  petitioners,  not- 
withstanding the  fact  that  the  sole  and  basic  reasons  for  the  issuance 
of  said  certificates  is  the  preservation  and  cultivation  of  the  cane 
plantations. 

**D.  Because  the  order  of  the  court  is  incompatible  with  its  own 
purposes  in  that  while  the  court  recognizes  the  preference  and  priority 
of  the  credit  of  the  petitioners  and  states  that  it  has  no  intention  to 
prejudice  or  defer  the  payment  of  said  credit,  it  actually  defers  and 
prejudices  the  same  by  giving  to  the  certificates  such  preferred  char- 
acter over  all  other  credits. 

''B.  Because  the  proceeding  following  in  regard  to  said  certificates 
is  void,  according  to  section  4  of  the  Civil  Code,  for  it  openly  infringes 
sections  1824  and  1825  of  the  said  code  and  sections  4,  8,  and  9  of  the 
Act  to  provide  for  contracts  of  advances  for  agricultural  purposes, 
approved  March  10,  1910.'' 

On  the  foregoing  statement  of  the  case  we  will  consider 
and  decide  the  question  at  issue. 

It  has  been  shown  conclusively  that  the  Central  Vannina 
is  a  private  corporation  organized  under  the  laws  of  Porto 
Rico;  that  it  is  at  present  being  managed  by  two  receivers 
appointed  by  a  court  for  the  purpose  of  continuing  the  oper- 
ation of  its  sugar  factory  and  of  keeping  its  property  in  good 
condition  so  that  it  may  be  employed  safely  and  advanta- 
geously;   that  the   receivers   appointed,   after   alleging  the 
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unsatisfactory  condition  of  the  planted  canes  of  the  central 
and  of  the  landowners  contracted  with,  the  want  of  funds 
and  the  loss  of  the  crop  unless  proper  attention  be  given 
promptly  to  the  growing  crops,  prayed  the  court  to  author- 
ize  them  to  issue  receiver 's  certificates  to  the  value  of  $12,000, 
the  amount  inomediately  required  by  them,  said  certificates 
to  be  paid  with  preference  over  all  other  credits  from  the 
first  receipts  of  the  corporation  and  the  sugar  to  be  manu- 
factured during  the  next  crop  of  1915 ;  that  the  petition  was 
heard  and  decided  after  the  intervention  of  the  only  pre- 
ferred creditors  whose  credit  would  be  displaced  in  case  the 
petition  of  the  receivers  should  be  granted,  and  that  notwith- 
standing the  opposition  of  the  said  preferred  creditors,  the 
district  court  ordered  that  the  certificates  be  issued. 

One  of  the  clauses  of  the  contract  entered  into  between 
the  creditors  who  opposed  the  petition  of  the  receivers  and 
the  Central  Vannina,  which  contract  appears  properly  re- 
corded in  the  record  of  agricultural  contracts  of  the  Eegis- 
try  of  Property  of  San  Juan  under  date  of  October  1,  1913, 
reads  as  follows: 

^' First,  The  Central  Vannina  corporation,  represented  by  its  presi- 
dent, Antonio  Caubet  y  Pons,  with  authority  from  the  board  of  direc- 
tors, in  its  capacity  as  owner  and  lessee  of  the  properties  described, 
creates  a  lien  on  the  products  or  yields  of  the  said  properties  which 
may  be  obtained  from  the  canes  under  cultivation,  as  well  as  from  the 
canes  belonging  to  the  said  corporation,  by  virtue  of  contracts  entered 
into  with  other  landowners,  in  favor  of  Sobrinos  de  Ezquiaga,  the  said 
products' to  respond  for  the  payment  of  the  financing  agricultural 
loan  of  $200,000,  as  set  out  in  this  contract." 

The  statutes  under  which  the  said  contract  w^as  entered 
into  and  which  are  in  force  at  present,  are  the  following: 

Section  4  of  Act  No.  37  of  1910,  to  provide  for  contracts 
of  advances  for  agricultural  purposes  and  grinding  of  cane, 
and  for  other  purposes,  which  reads: 

''Section  4.  The  indebtedness  of  advances  for  agricultural  pur- 
poses, from  the  date  of  the  filing  thereof  in  the  Registry  hereinafter 


Aug.  1,  1914.]  SOBBINOS  DE  EZQUIAQA  V.  BOSST.  379 

provided  for,  shall  have  preference  over  all  other  subsequent  indebt- 
edness of  whatever  nature,  as  to  the  crops  raised  on  the  property  for 
which  the  advances  are  made,  during  the  term  of  the  contract,  and 
always  untU  the  creditor  shall  have  been  fully  paid  for  the  total  sum 
of  his  advances,  except  indebtedness  for  taxes  in  favor  of  The  People 
of  Porto  Rico  as  provided  by  law. 

''Where  the  creditor  has  not  been  fully  paid  for  the  amount  of 
his  credit  during  the  term  of  the  contract,  it  shall  be  the  duty  of  such 
creditor  to  enter  into  a  contract  for  the  extension  of  such  term  with 
the  debtor,  or  bring  suit  as  provided  in  section  9  hereof,  within  six 
months  after  the  expiration  of  the  contract." 

And  sections  1824  and  1825  of  the  Revised  Civil  Code,  as 
amended  in  1910  (Acts  of  1910,  pp.  124,  125),  which  provide 
as  follows: 

"Section  1824. — ^With  regard  to  certain  real  property  and  rights 
on  realty  of  the  debtor,  the  following  shall  have  preference : 

"1.  Indebtedness  due  to  The  People  of  Porto  Rico  or  to  the  cor- 
responding municipality  with  regard  to^the  property  of  the  taxpayers 
for  the  amounts  of  the  last  three  annual  assessments  and  the  current 
annual  assessment,  unpaid,  of  the  taxes  which  burden  the  same. 

*'2.  Indebtedness  due  on  advances  for  agricultural  purposes,  as 
to  the  crops  on  the  property  for  which  such  advances  are  made,  as 
provided  in  the  special  act  relative  to  that  subject. 

"3.  Indebtedness  due  to  insurers,  with  regard  to  the  property 
insured,  for  the  insurance  premiums  for  two  years,  and  should  the 
insurance  be  mutual,  for  the  last  two  dividends  declared. 

**4.  Mortgage  and  agricultural  indebtedness  (refaccionarios)  en- 
tered and  recorded  in  the  Registry  of  Property,  with  regard  to  the 
property  mortgaged,  or  which  had  been  the  object  of  the  agricultural 
loan  (refaccion). 

**6.  Indebtedness,  of  which  a  cautionaiy  notice  has  been  made  in 
the  Registry  of  Property  by  virtue  of  a  judicial  mandate,  by  reason 
of  attachments,  sequestrations,  or  execution  of  judgments,  with  regard 
to  the  property  entered  therein  and  only  with  regard  to  subsequent 
indebtedness. 

"6.  Agricultural  loans  not  entered  or  recorded  with  regard  to 
the  real  estate  to  which  the  agricultural  loan  (refacddn)  relates,  and 
only  with  regard  to  other  indebtedness  from  that  mentioned  in  the 
four  preceding  numbers. 
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*  *  Section  1825. — ^With  regard  to  all  other  personal  and  real  prop- 
erty of  the  debtor,  preference  shall  be  given  to: 

**1.  Indebtedness  due  to  The  People  of  Porto  Rico  and  to  the  cor- 
responding municipality  for  the  taxes  of  the  last  three  annual  assesB- 
ments  due  and  the  current  unpaid  annual  assessment  which  are  not 
covered  by  paragraph  1  of  section  1824. 

'^2.  Indebtedness  due  on  advances  for  agricultural  purposes,  as  to 
the  crops  on  the  property  for  which  such  advances  are  made,  as  pro- 
vided in  the  special  act  relative  to  that  subject: 

**3.  Those  due: 

''(a)  For  judicial  expenses  and  those  of  administration  of  bank- 
ruptcy for  the  common  interest  of  the  creditors,  with  the  proper 
authorization  or  approval. 

"  (b)  For  the  funeral  expenses  of  the  debtor,  according  to  the 
customs  of  the  place,  and  also  those  of  his  wife  and  of  his  children, 
under  their  parental  authority,  should  they  have  no  property  of  their 
own. 

''(c)  For  expenses  of  the  last  illness  of  said  persons,  incurred 
during  the  last  year,  counted  up  to  the  day  of  their  death. 

*'((i)  For  daily  wages  and  salaries  of  employees  anid  domestic 
servants  for  the  last  year. 

**  (e)  For  advances  made  to  the  debtor  for  his  family  and  himself, 
contracted  under  his  authority,  in  provisions,  clothing,  or  shoes,  for 
the  same  period  of  time. 

'*(/)  For  income  for  support  during  proceedings  in  bankruptcy, 
unless  they  are  based  on  mere  beneficence. 

4.  Indebtedness  which  without  a  special  privilege  appear: 
(a)  In  a  public  instrument. 

**(6)  In  a  final  judgment,  should  they  have  been  the  object  of 
litigation. 

*'This  indebtedness  shall  have  preference  among  themselves  ac- 
cording to  the  priority  of  dates  of  the  instruments  and  of  the 
judgments." 

Therefore,  the  questions  raised  and  to  be  decided  are  as 
follows : 

Can  a  court  change  the  terms  of  a  contract  voluntarily 
and  validly  entered  into  according  to  the  statutes?  Does 
the  power  which  the  courts  have  to  appoint  receivers  in  cer- 
tain and  particular  cases  carry  with  it  the  power  to  assume 
absolute  control  of  the  property  placed  in  the  possession  of 


It 
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the  receivers  in  such  a  manner  that  they  may  change  the  or- 
der of  priority  of  the  liens  previously  created  upon  the  prop- 
erty by  its  owners? 

We  have  looked  carefully  into  the  law  and  it  makes  no 
provision  on  this  point.  We  have  considered  jurisprudence 
likewise  and  do  not  find  that  such  power  has  been  exercised 
in  cases  similar  to  the  one  submitted  for  our  decision. 

What  security  can  a  statute  which  clearly  and  conclusively 
insures  the  payment  of  a  credit  in  a  certain  order  of  priority 
oflfer  to  the  citizens  of  a  country  if  a  court,  at  its  discretion, 
may  afterwards  change  the  contract  in  such  manner  as  to 
make  the  security  contracted  for  entirely  illusory! 

To  recognize  such  power  in  the  judiciary  in  the  absence 
of  a  prior  and  clear  statutory  provision  would  be  to  go 
against  the  fundamental  principles  upon  which  our  system 
of  government  is  founded. 

When  a  diflScult  situation  arises  in  the  business  oper- 
ations of  a  corporation  and  the  interested  parties  are  con- 
fident that  such  situation  is  transitory  and  can  be  overcome 
by  a  supreme  effort,  the  interested  parties  themselves  gen- 
erally, on  their  own  initiative,  defer  their  rights  in  the  hope 
of  seeing  them  assume  their  full  value  in  the  future.  This 
is  why  many  cases  occur  in  which  recourse  is  had  to  the  issu- 
ance of  preferred  receiver's  certificates  by  judicial  authority 
for  the  purpose  of  obtaining  certain  sums  of  money  whose 
payment  is  specially  guaranteed  in  order  to  confront  the  dif- 
ficulties. But  recourse  has  not  been  had,  nor  do  we  under- 
stand that  it  will  be  had,  to  such  a  measure  when  the  inter- 
ested parties  themselves  oppose  it. 

In  the  present  case  the  only  creditor  whose  preferred 
credit  would  be  displaced  has  opposed  the  petition  of  the 
receivers.  Both  the  receivers  in  their  petition  and  the  court 
in  its  order  referred  to  the  fact  that  the  measure  solicited 
and  adopted  tends  to  protect  especially  the  financing  cred- 
itor. Nevertheless,  the  said  creditor  has  objected  expressly 
to  such  protection  and  it  seems  to  us  that  he  is  in  a  better 
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position  than  anyone  else  to  apply  for  or  to  adopt  measures 
to  protect  his  own  interest. 

In  the  course  of  his  argument  at  the  hearing  before  this 
court  counsel  for  the  financing  creditor  stated  that,  accord- 
ing to  the  contract,  hi's  client  was  entitled  to  recover  his  credit 
by  collecting  $3  for  each  sack  of  sugar  made  by  the  central 
and  that  he  had  gone  so  far  as  to  offer  to  the  receivers  to 
I'educe  his  guaranty  to  collecting  $1  for  each  sack  of  sugar 
instead  of  $3,  and  that  his  offer  had  not  been  accepted  by  the 
receivers.  Therefore,  the  hope  of  the  receivers  was  to  defer 
absolutely  the  preferred  credit  of  the  financing  creditor,  and 
when  the  district  court  converted  this  hope  into  a  reality  by 
its  order  of  July  22  last,  against  the  express  opposition  of 
the  creditor,  it  exceeded  its  authority  and  therefore  per- 
formed an  act  which  is  entirely  void. 

There  is  an  abundance  of  American  jurisprudence  on  the 
subject  and  it  establishes  a  well-defined  distinction  between 
the  powers  of  a  court  when  it  intervenes  in  the  administra- 
tion of  a  quasi-public  corporation  and  when  it  manages  the 
business  of  a  private  corporation  through  receivers. 

In  the  case  of  Hooper  v.  Central  Trust  Co.  of  New  York, 
29  L.  E.  A.,  262,  263,  the  Court  of  Appeals  of  Maryland 
reached  the  following  conclusion: 

**  Vested  liens  upon  the  property  of  individuals  and  private  cor- 
porations cannot  be  displaced  by  means  of  receiver's  certificates/' 

In  the  case  of  Merriam  v.  Victory  Min.  Co,  et  al.j  60  Pac, 
997,  the  Supreme  Court  of  Oregon  held  as  follows : 

'*The  right  of  the  court  appointing  a  receiver  for  a  corporation 
to  give  priority  of  payment  to  unsecured  debts  over  the  lien  of  first 
mortgage  bonds  is  restricted  to  creditors  of  railroads,  which  are  public 
concerns,  and  cannot  be  exercised  to  give  unsecured  creditors  of  an 
ordinaiy  corporation  such  preference  over  contract  liens." 

In  the  case  of  Farmers'  Loan  <&  Trust  Co>.  v.  Grape  Creek 
Coal  Co.,  50  Fed.,  481,  483,  a  petition  was  filed  in  the  Circuit 
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Court  of  the  Southern  District  of  Illinois  by  the  receiver  for 
an  order  authorizing  him  to  issue  receiver's  certificates  which, 
should  be  a  first  lien  on  the  property  of  a  certain  corporation. 
The  certificates  to  be  issued  were  not  to  exceed  $24,000,  to 
enable  him  to  pay  taxes  due  amounting  to  $3,428.64,  take  up 
outstanding  certificates  amounting  to  $6,400,  and  the  remain- 
der to  continue  the  operation  of  the  mines  of  the  corporation. 
The  holders  of  75  per  cent  of  the  bonds  joined  in  the  receiv- 
er's petition  and  the  holders  of  the  remaining  25  per  cent 
resisted  it.  The  circuit  court  considered  the  petition  fully, 
cited  the  jurisprudence  applicable  thereto  and  refused  the 
authority  requested  in  the  following  terms: 

"Extensive  as  are  the  powers  of  courts  of  equity,  they  do  not 
authorize  a  chancellor  to  thus  impair  the  force  of  solemn  obligations 
and  destroy  vested  rights.  Instead  of  displacing  mortgages  and 
other  liens  upon  the  property  of  private  corporations  and  natural 
persons,  it  is  the  duty  of  courts  to  uphold  and  enforce  them  against 
all  subsequent  incumbrances.  It  would  be  dangerous  to  extend  the 
power  which  has  been  recently  exercised  over  railroad  mortgages, 
(sometimes  with  unwarranted  freedom,)  on  account  of  their  peculiar 
nature,  to  all  mortgages.  The  power  does  not  exist,  and  the  applica- 
tion is  denied.'' 

In  referring  to  the  fact  that  in  cases  of  railroad  corpora- 
tions the  issue  of  preferred  receiver's  certificates  has  been 
authorized,  Mr.  Justice  Gresham,  in  the  same  case,  expressed 
himself  as  follows: 

**In  the  exercise  of  this  exceptional  and  extraordinary  jurisdiction, 
which  is  of  comparatively  recent  origin,  courts  have  entered  orders 
making  receiver's  certificates  first  liens  on  the  mortgaged  property. 
This  has  been  done,  however,  on  grounds  not  applicable  to  mortgages 
executed  by  private  corporations.  A  railroad  corporation  is  a  qiuzsi 
public  institution,  charged  with  the  duty  of  operating  its  roads  as  a 
public  highway.  If  the  company  becomes  embarrassed  and  imable 
to  perform  that  duty,  the  courts  pending  proceedings  for  the  sale  of 
the  road  will  operate  it  by  a  receiver,  and  make  the  expense  incident 
thereto  a  first  Uen.  This  is  done  on  account  of  the  peculiar  character 
of  the  property.     It  is  generally  mortgaged  to  secure  bonds,  and  per- 
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sons  who  invest  in  such  securities  know  that  the  mortgage  rests  upon 
property  previously  impressed  with  a  public  duty.  Private  corpora- 
tions owe  no  duty  to  the  public,  and  their  continued  operation  is  not 
a  matter  of  public  concern.  It  is  only  against  railroad  mortgages 
that  the  Supreme  Court  of  the  United  States  has  sustained  orders 
giving  priority  to  receiver's  certificates  representing  particular  in- 
debtedness, and,  as  already  stated,  then  only  on  principles  having  no 
application  to  a  mortgage  executed  by  a  private  corporation  owing 
no  duty  to  the  public.  FoscUck  v.  Schall,  99  U.  S.,  235 ;  Barton  v. 
Barbour,  104  U.  S.,  126;  Miltenherger  v.  BaUroad  Co.,  106  U.  S., 
286,  1  Sup.  Ct.  Rep.,  140 ;  Union  Trust  Co.  v.  Bailroad  Co.,  117  U.  S., 
434,  6  Sup.  Ct.  Rep.,  809 ;  Wood  v.  Trust  Co.,  128  U.  S.,  421,  9  Sup. 
Ct.  Rep.,  131 ;  Kneeland  v.  Trust  Co.,  136  U.  S.,  89,  10  Sup.  Ct.  Eep., 
950 J  Morgan's  etc.,  Co.  v.  Team  Cent.  By.  Co.,  137  U.  S.,  171,  11 
Sup.  Ct.  Rep.,  61." 

In  the  case  of  Rutherford  v.  Pennsylvania  Midland  B. 
Co.  et  ai.,  35  Atl.  Rep.,  926,  although  this  was  a  case  of  a 
railroad  and  the  issuance  of  receiver's  certificates  was  ap- 
plied for  by  the  holders  of  491  out  of  a  total  issue  of  510 
bonds,  and  the  order  was  made  *Svithout  prejudice  to  the 
rights  of  the  non-consenting  bondholders,  and  with  leave 
hereafter  to  petition  to  have  their  bonds,  like  those  of  the 
consenting  bondholders,  held  subject  to  the  prior  lien  of  the 
receiver's  certificates,"  the  Supreme  Court  of  Pennsylvania, 
in  reviewing  the  proceedings,  said: 


^r 


Our  first  impression  was  that  the  learned  judge  had  gone  too  far 
in  authorizing  the  issuance  of  receiver's  certificates  for  the  completion 
of  an  unfinished  railroad ;  that  to  do  so  would  be  establishing  a  dan- 
gerous precedent,  etc.  Ordinarily  this  would  undoubtedly  be  so,  and 
we  would  not  hesitate  to  express  our  disapprobation  of  such  proceed- 
ings; but,  upon  fuller  consideration  of  the  special  and  somewhat 
peculiar  facts  and  circumstances  of  this  case,  we  are  not  prepared 
to  say  that  he  was  so  clearly  in  error  that  the  proceedings  should 
be  reversed.  We  are  rather  inclined  to  think  that  to  sustain  the 
contentions  of  the  appellants  would  be  prejudicial  to  all  parties  con- 
cerned. In  matters  that  rest  so  largely  in  the  sound  discretion  of 
the  trial  court  as  do  cases  of  this  kind,  we  should  not  interfere  unless 
there  appears  to  have  been  manifest  abuse  of  that  discretion." 
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Also  in  the  case  of  a  railroad  company,  the  Supreme 
Court  of  the  United  States  proceeds  cautiously  and  fully  to 
inquire  into  the  fact  as  to  whether  the  parties  concerned  ex- 
pressly or  impliedly  agreed  to  the  oi'der  authorizing  the  issu- 
ance of  the  certificates.  AVe  refer  to  the  case  of  Wallace  v. 
Loomis,  97  U.  S.,  162,  in  which  the  court  said: 

'*The  receivers  were  authorized  by  the  order  appointing  them, 
amongst  other  things,  to  put  the  road  in  repair  and  operate  the  same, 
and  to  procure  such  rolling-stock  as  might  be  necessapry;  and,  for 
these  purposes,  to  raise  money  by  loan  to  an  amount  named  in  the 
order,  and  issue  their  certificates  of  indebtedness  therefor;  and  tlie 
order  declared  that  such  loan  should  be  a  first  lien  on  the  property, 
payable  before  the  first-mortgage  bonds.  The  power  of  a  court  of 
equity  to  appoint  managing  receivers  of  such  property  as  a  railroad, 
when  taken  under  its  charge  as  a  trust  fund  for  the  payment  of 
incmiibrances,  and  to  authorize  such  receivers  to  raise  money  nc^ces- 
sary  for  the  preservation  and  management  of  the  property,  and  make 
the  same  chargeable  as  a  lien  thereon  for  its  repayment,  cannot,  at 
this  day,  be  seriously  disputed.  It  is  a  part  of  that  jurisdiction, 
nhvays  exercised  by  the  court,  by  which  it  is  its  duty  to  protect  and 
[)reserv'e  the  trust  funds  in  its  hands.  It  is,  undoubtedly,  a  power 
to  be  exercised  with  great  caution;  and,  if  possible,  with  the  consent 
or  acquiescence  of  the  parties  interested  in  the  fund.  In  the  present 
i*ase,  it  appears  that  the  parties  most  materially  interested  either 
t'xpressly  consented  to  the  order,  or  offered  no  objection  to  it.  Tlie 
appellant  complains  that  it  was  made  without  notice  to  the  second- 
mortgage  bondholders.  But  this  cannot  prgperly  be  alleged,  inas- 
much as  the  trustees  of  the  second  mortgage  were  parties  to  the  suit, 
and  had  due  notice  of  the  application,  and  made  no  objection  to  its 
being  granted.  The  bondholders  were  represented  by  their  trustees, 
and  must  be  regarded  as  bound  by  their  acts,  at  least  so  far  as  con- 
oems  the  power  of  the  court  to  act,  in  making  the  order,  and  so  far 
as  the  interest  of  third  persons  acting  upon  the  faith  of  it  might  be 
affected.  The  appellant  did  not  seek  to  be  made  a  party  to  the  suit 
until  several  months  after  the  order  was  made ;  and,  when  he  became 
a  party  and  filed  his  answer  and  cross-bill,  he  prayed  that  the  court 
would  continue  to  hold  the  property  by  its  receivers,  and  would  con- 
tinue to  direct  and  control  them  in  the  administration  thereof,  without 
suggesting  the  slightest  objection  to  the  terms  of  the  order  by  which 
the  existing  receivers  have  been  appointed. ' ' 

Dec.  Foi.fl— f 
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And,  finally,  the  Supreme  Court  of  the  United  States, 
observing  that  the  doctrine  applied  in  cases  of  railroads  was 
being  too  widely  extended  and  that  courts  were  exercising 
powers  which  did  not  rightly  belong  to  them,  in  the  case  of 
Kneeland  v.  American  Loan  Co.,  136  U.  S.,  89,  97,  expressed 
itself  through  Mr.  Justice  Brewer  as  follows: 

'*Upon  these  facts  we  remark,  first,  that  the  appointment  of  a 
receiver  vests  in  the  court  no  absolute  control  over  the  property,  ard 
no  general  authority  to  displace  vested  contract  liens.  Because  in  a 
few  specified  and  limited  cases  this  court  has  declared  that  unsecured 
claims  w^ere  entitled  to  priority  over  mortgage  debts,  an  idea  seems  to 
have  obtained  that  a  court  appointing  a  receiver  acquires  power  to 
give  such  preference  to  any  general  and  unsecured  claims.  It  has 
been  assumed  that  a  court  appointing  a  receiver  could  rightfully 
burden  the  mortgaged  property  for  the  payment  of  any  unsecured 
indebtedness.  Indeed,  w^e  are  advised  that  some  courts  have  made 
the  appointment  of  a  receiver  conditional  upon  the  payment  of  all 
unsecured  indebtedness  in  preference  to  the  mortgage  liens  sought 
to  be  enforced.  Can  anything  be  conceived  which  more  thoroughly 
destroys  the  sacredness  of  contract  obligations?  One  holding  a  mort- 
gage debt  upon  a  railroad  has  the  same  right  to  demand  and  expect 
of  the  court  respect  for  his  vested  and  contracted  priority  as  the 
holder  of  a  mortgage  on  a  farm  or  lot.  So,  when  a  court  appoints 
a  receiver  of  railroad  property,  it  lias  no  right  to  make  that  receiver- 
ship conditional  on  the  payment  of  other  than  those  few  unsecured 
claims  which,  by  the  rulings  of  this  court,  have  been  declared  to  have 
an  equitable  priority.  No  one  is  bound  to  sell  to  a  railroad  company 
or  to  work  for  it,  and  whoever  has  dealings  witli  a  company  whose 
property  is  mortgaged  must  be  assumed  to  have  dealt  with  it  on 
the  faith  of  its  personal  responsibility,  and  not  in  expectation  of 
subsequently  displacing  the  priority  of  the  mortgage  liens.  It  is 
the  exception  and  not  the  rule  that  such  priority  of  liens  can  be 
displaced.  We  emphasize  this  fac-4.  of  the  sacredness  of  contract  liens, 
for  the  reason  that  there  seems  to  be  growing  an  idea,  that  the  chan- 
cellor, in  the  exercise  of  his  equitable  powers,  has  unlimited  discretion 
in  this  matter  of  the  displacement  of  vested  liens.'' 

In  viow  of  all  the  foregoing  and  in  the  exercise  of  the 
jurisdiction  conferred  upon  this  court  by  the  act  authorizini? 
writs  of  certiorari  of  March  10,  1904  (Acts  of  1904,  p.  132), 
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the  order  of  the  District  Court  of  San  Juan,  Section  1,  of 
July  22,  1914,  authorizing  the  issuance  of  receiver's  certifi- 
cates having  preference  over  previously  secured  credits,  in 
Case  Xo.  7,376,  Successors  of  Abarca,  Limited,  against  Cen- 
tral Vannina,  for  the  recovery  of  money  and  appointment 
of  a  receiver,  is  set  aside. 

Petition  granted  and  order  of  lower  court  set  aside. 

Chief  Justice  Hernandez  and  Justices  Wolf,  Aldrey  and 
Hutchison  concurred. 


Bird,  Plaintiff  and  Appellant,  v.  Roig  et  al..  Defendants 

AND  Respondents. 

Appeal  from  the  District  Court  of  Humacao  in  a  Rescissory 

Action. 

« 

No.  1151.— Decided  August  1,  1914. 

Promissory  Note — Judgment  in  Action  to  Kecover  on  Promissory  Note — 
Endorsement  of  Note  After  Judgment — Action  to  Rescind. — ^Wben  in  an 
action  to  recover  on  a  promissory  note  the  plaintiff  obtains  judgment  in  his 
favor,  the  note  is  merged  in  the  judgment  and  cannot  be  assigned  after 
judgment  to  another  person,  and,  if  this  is  done,  the  assignee  does  not  take 
title  as  creditor  so  as  to  enable  him  to  bring  an  action  for  rescission  of  the 
contract. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jacinto  Texidor  for  the  appellant. 

Mr,  Francisco  Gonzalez  for  the  respondent. 

Mr.  Justice  Hutchison  delivered  the  opinion  of  the  court. 

Modesto  Bird  Leon,  plaintiff  and  appellant,  brought  suit 
ill  the  District  Court  of  Humacao  under  the  provisions  of  the 
third  subdivision  of  section  1258  of  the  Civil  Code  to  rescind 
and  set  aside  a  conveyance  of  certain  real  property  by  defend- 
ant Manuel  Roig  Hernandez  to  defendant  Manuel  Mendez, 
alleged  to  have  been  executed  in  fraud  of  plaintiff  as  creditor 
of  the  vendor. 
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The  allegations  of  the  complaint  pertinent  to  the  questioii 
involved  in  this  appeal  are  substantially  as  follows :  That  on 
July  1,  1912,  defendant  Manuel  Eoig  Hernandez  signed  a  cer- 
tain note  payable  to  plaintiff,  as  set  forth  verbatim  in  the 
complaint;  that  on  March  23,  1913,  plaintiff  endorsed  tlie 
said  note  to  Jacinto  Texidor,  said  endorsement  reading  as 
follows:  ^'Pay  to  the  order  of  Don  Jacinto  Texidor,  value  re- 
ceived. Gruayama,  March  23,  1913.  M.  Bird '  ^ ;  that  Texidor 
having  demanded  payment  without  result  was  obliged  to  file 
a  suit  for  collection  thereof  against  the  said  Eoig  and  plain- 
tiff herein,  which  action  was  brought  in  the  District  Court 
of  Guayama  on  March  25,  1913,  and  the  said  defendant  Roiir 
not  having  appealed  from  tlie  judgment  Iry  default  rendered 
against  him  therein,  a  certain  property  described  in  the  com- 
plaint, and  which  had  been  attached  in  the  said  suit,  wa^^ 
offered  for  sale  by  the  Marshal  of  the  District  Court  of  Hu- 
macao  on  August  7,  1913,  the  said  marshal  having  announced 
in  the  edicts  advertising  the  property  that  the  latter  was 
encumbered  by  a  mortgage  for  $4,000  in  favor  of  Juan  Via> 
Ochoteco,  and  that  no  bidders  appeared  at  the  sale,  the  value 
of  the  property  being  equal  only  to  the  amount  of  the  mort- 
gage; that  Texidor,  finding  himself  unable  to  collect  the 
J3 mount  of  the  note,  returned  the  same  to  plaintiff  with  a 
second  endorsement  reading  as  follows:  *'Pay  to  the  order 
of  M.  Bird,  value  returned  by  him,  inasmuch  as  I  have  been 
unable  to  recover  the  amount  of  this  obligation  for  tli*}  reason 
that  Mr.  Eoig  has  no  property.  San  Juan,  P.  E.,  August  S. 
1913";  that  on  March  12,  1913,  the  note  above  mentioned  not 
having  been  paid  in  whole  or  in  part,  defendant  Eoig,  in 
fraud  of  his  creditor,  Texidor  at  that  time,  sold  to  the  other 
defendant,  Mendez,  who  knew  that  Eoig  owed  this  obligation 
to  the  said  Texidor  and  Bird,  and  who  had  notice  of  the  said 
credit,  a  property  situated  in  ward  Mamey  of  Juncos  with  a 
dwelling  house  for  the  sum  of  $6,216,  which  property  was  re- 
corded on  page  147  over,  volume  16  of  Jmicos;  that  in  this 
sale  it  was  set  forth  that  out  of  the  purchase  price  there 
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should  he  paid  to  Ramon  Rubial  $1,176,  to  Santini  &  Co. 
$1,268,  and  to  Don  Herminio  Snarez  $2,272;  that  hy  virtue  of 
this  sale  Texidor  at  that  time,  and  afterwards  Bird,  was  post- 
poned in  the  collection  of  his  credit,  and  the  co-defendant 
Eoig  Hernandez  was  left  insolvent  and  without  property  out 
of  which  any  judgment  that  might  be  obtained  in  recovery 
ujion  the  note  described  in  the  complaint  could  be  made  effec- 
tive, inasmuch  as  the  property  already  attached  was  encum- 
1)ored  for  an  amount  equal  to  its  value;  that  this  sale  was 
made  by  virtue  of  an  instrument  No.  37,  executed  in  Humacao 
before  the  notarj^  Francisco  Gonzalez  Fagundo  upon  March 
12,  1913,  and  both  of  the  said  parties  knew  of  the  existence 
of  tlie  obligation  in  question,  and  that  the  same  was  unsatis- 
fied, and  that  the  said  deed  was  executed  for  the  sole  purpose 
of  def residing  the  holder  of  the  said  note  in  the  collection 
thereof;  that  the  defendant  Eoig  is  without  property  out  of 
which  the  said  obligation  can  be  made  effective,  and  plaintiff 
has  no  legal  remedy  for  the  collection  of  his  debt  other  than 
the  present  action  for  rescission. 

Defendants  demurred  to  the  complaint  upon  the  ground  that 
the  same  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  the  court  sustained  the  demurrer  holding,  first, 
tliat  the  complaint  did  not  show  that  the  plaintiff  Bird  w^as 
a  creditor  of  the  defendant  Roig,  and,  second,  that  the  same 
did  not  set  forth  facts  sufficient  to  show  fraud,  and  thereupon 
entered  judgment  dismissing  the  complaint. 

The  court  below  clearly  bases  its  opinion  upon  the  well- 
known  doctrine  of  merger,  holding  in  effect  that,  the  note  hav- 
ing been  merged  in  the  judgment  in  the  suit  by  Texidor 
against  Roig,  plaintiff  Bird  took  nothing  by  the  mere  endorse- 
ment of  the  said  note  after  such  judgment,  and  the  complaint 
therefore  did  not  show  plaintiff  to  be  a  creditor  of  the  defend- 
ant Roig,  a  primary  and  indispensable  prerequisite  to  recov- 
ery under  section  1258  of  the  code.  The  district  judge,  how- 
ever, in  the  course  of  his  opinion  and  clearly  arguendo,  makes 
.^onie  reference  to  certain  articles  of  the  Code  of  Commerce, 
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as  tending  also  to  show  the  inefficiency  of  such  endorsement 
independently  of  the  question  of  merger,  and  appellant  de- 
votes most  of  hi.s  brief  to  an  extended  argument  as  to  whether 
or  not  the  note  in  question  is  a  mercantile  document  and,  con- 
sequently, whether  or  not  the  court  below  erred  in  relying 
upon  the  said  provisions  of  the  Code  of  Commerce  in  support 
of  the  conclusion  reached.  The  determination  of  this  ques- 
tion was  in  nowise  necessary  to  the  conclusion  arrived  at  by 
the  trial  court,  which,  as  we  have  already  indicated,  based 
its  judgment  upon  other  and  more  stable  grounds,  and  we 
may  very  well  leave  the  matter  open  until  the  same  question 
arises  and  is  more  fully  presented  in  some  case  in  which  a 
determination  thereof  is  directly  and  necessarily  involved. 
Anything  we  might  now  say  in  this  regard  would  be  mere 
obiter  dicta,  as  were  the  remarks  of  the  court  below. 

The  complaint  is  incomplete  and  contradictory  as  to  de- 
tails, and  somewhat  vague  and  uncertain  as  to  the  cause  of 
action  intended  to  be  stated.  Whatever  the  real  facts  may 
be,  the  case  must  stand  or  fall  in  this  court  upon  the  same 
theory  upon  which  it  was  tried  in  the  court  below.  That 
theory  is  that  the  plaintiff  Bird  sued  simply  as  the  holder 
of  a  promissory  note  endorsed  to  him  by  Texidor  after  hav- 
ing been  reduced  to  judgment  by  the  latter.  The  court  below 
held  that  the  note  was  merged  in  the  judgment  and  that  the 
mere  endorsement  thereof  to  Bird  after  such  judgment  could 
not  convert  the  latter  into  a  creditor  of  Roig,  the  maker  of 
the  note.  We  think  there  can  be  no  question  as  to  this  propo- 
sition, and  it  is  not  the  province  of  this  court  to  raise  new 
questions  upon  its  own  motion  and  evolve  such  other  possi- 
ble theories  of  the  case  as  the  circumstances  appearing  from 
the  record  might  suggest. 

'*A  claim  or  demand,  being  put  in  suit  and  passing  to  final  judg- 
ment, is  merged  or  swallowed  up  in  the  judgment,  loses  its  vitality, 
and  cannot  thereafter  be  used  either  as  a  cause  of  action  or  as  a 
set-oflF.  Moreover  as  a, general  rule  all  the  peculiar  qualities  of  tli»^ 
claim  are  merged  in  the  judgment,  which  then  stands  on  the  same 
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footing  as  all  other  judgments.  And  these  rules  apply  to  all  spe- 
cies of  demands,  including  contracts,  bonds,  promissory  notes,  and 
according  to  some  cases,  even  demands  founded  upon  earlier  judg- 
ments."   23  Cyc,  1108. 

We  also  agree  with  the  court  below  in  holding  the  allega- 
tions as  to  fraud  to  be  insufficient,  though  this  defect,  as  sug- 
gested by  the  trial  jndge,  might  have  been  easily  remedied 
by  amendment,  were  it  not  for  the  other  more  fundamental 
mistake  which  we  have  already  discussed. 

We  find  no  substantial  error  in  the  record  and  the  judg- 
ment of  the  court  below  must  be  affirmed. 

Affirmed. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro  and 
Aldrev  concurred. 


Ortiz,  Appellant,  v.  The  Registrar,  Respondent. 

Appeai.  from  a  Decision  of  the  Registrar  of  Property  of  San 
German  Denying  Admission  to  Record  of  the  Cancella- 
tion in  Part  of  a  Mortgage  Securing  Promissory  Notes 
Pavable  to  Order. 

No.  184.— Decided  August  1,  1914. 

Cancellation  of  Mortgage — Promissory  Note  to  Order  .Secured  by  Mort- 
gage— Destruction  or  Loss  op  Note. — Pursuant  to  article  82  of  the  Mort- 
gage Law,  when  a  promissory  note  payable  to  bearer  and  secured  by  mortgage 
is  lost  and,  by  analogy,  when  the  holder  destroys  it  by  mistake,  legal  pro- 
ceedings must  be  had  before  a  court  of  justice  in  order  to  prove  said  acts, 
-and  a  certified  copy  of  the  judgment  presented  to  the  registrar  of  property 
in  order  that  he  may  cancel  the  mortgage  in  so  far  as  it  secures  the  amount 
of  the  promissory  note  lost  or  destroyed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Benito  Fores  for  the  appellant. 

Mr.  Rafael  B.  Sama,  the  registrar,  filed  a  brief  pro  se. 

Mb.  Justice  Hutchison  delivered  the  opinion  of  the  court. 

Appellant  presented  for  record  in  the  Registry  of  Prop- 
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ei'ty  of  San  German  a  notarial  instrument  purporting,  among 
other  things,  the  total  cancellation  of  a  mortgage  given  to 
secure  nine  promissory  notes  payable  to  order,  eight  of  which 
were  presented  to  the  notary  for  cancellation  and  duly  can- 
celed by  the  latter,  and  containing  the  following  explanatory 
clause  as  to  the  missing  note: 

'*It  being  set  forth  by  the  creditor  and  debtor  that  the  reason 
for  not  likewise  exhibiting  the  note  corresponding  to  tlie  first  instal- 
ment is  that  it  was  destroyed  by  the  debtor  in  ignorance  of  the  neces- 
sity of  preserving  the  same;  but  assuring  the  same  to  have  been 
wholly  paid," 

The  registrar's  endorsement  is  as  follows: 

' '  Effected  in  part  the  cancellation  of  mortgage  to  which  this  docu- 
ment refers  as  regards  the  property  of  twenty-two  cuerdas  and  the 
last  eight  instalments,  at  page  106  of  volume  34  of  this  city,  prop- 
erty No.  102,  3rd  inscription;  and  cancellation  denied  as  to  the 
first  instalment  for  want  of  the  judicial  decree  as  to  the  extinguish- 
ment of  the  correponding  promissory  note,  as  required  by  article 
82  of  the  Mortgage  Law,  making  instead  the  entry  for  120  days,  as 
provided  by  law,  page  and  volume  already  cited.  San  German,  April 
14,  1914.'' 

Article  8:2  of  the  Mortgage  Law  reads  in  part  as  follows: 

^'Article  82. — The  records  or  cautionary  notices  made  by  vir- 
tue of  a  public  document  cannot  be  canceled  except  by  final  decree, 
from  which  there  is  no  appeal  in  cassation  pending,  or  by  any  other 
authenticated  instrument  or  document,  in  which  the  person  in  whose 
favor  the  record  or  entry  has  been  made,  or  his  legal  representa- 
tive or  attorney,  signifies  his  consent  to  the  cancellation     *     •    *. 

*' Records  made  to  account  for  sums  represented  by  negotiable 
instruments  may  be  canceled  through  the  presentation  of  a  docu- 
ment executed  by  those  who  collected  the  debts,  and  from  which 
it  must  appear  that  at  the  time  (in  the  act)  of  its  execution  the  nego- 
tiable instruments  were  canceled,  or  by  a  petition  signed  by  these 
parties  and  the  debtor,  to  which  the  instruments  referred  to  will  be 
attached,  duly  perforated.  If  some  of  them  have  been  lost,  there 
shall  be  presented  with  the  document  or  petition  a  copy  of  the  judi- 
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cial  decree  declaring  their  cancellation.  The  register  must  convince 
himself  of  the  authenticity  of  the  signatures  and  the  identity  of 
the  persons  who  make  the  request. 

**  Records  made  to  account  for  sums  represented  by  instruments 
executed  to  bearer  cannot  be  canceled  if  the  extinction  of  all  the 
secured  obligations  cannot  be  proven  (shown  upon  the  record),  unless 
a  copy  of  the  judicial  decree  declaring  the  extinction  of  said  obliga- 
tions is  presented     *     *     *.'' 

The  purpose  of  the  law  is  too  plain  to  require  comment, 
and  the  language  of  the  article  quoted  is  too  clear  and  explicit 
to  require  interpretation.  In  order  that  negotiable  instru- 
ments may  serve  the  purpose  for  whicli  .they  are  intended, 
the  interests  of  the  holders  thereof  must  be  properly  pro- 
tected. The  i3urchaser  of  a  promissory  note  secured  by  mort- 
gage duly  recorded  must  rest  assured  that  when  lie  comes 
to  foreclose  he  will  not  find  his  mortgage  canceled  upon  the 
record  and  his  paper  worthless  through  the  connivance  of 
the  parties  to  the  original  transaction  or  otherwise.  To  tliis 
end  the  law  specifically  enumerates  the  several  different  meth- 
ods by  which,  according  to  the  peculiar  circumstances  of  the 
particular  case,  cancellation  of  such  encmnbrances  upon  the 
record  may  be  had  and  by  necessary  implication,  at  least  so 
far  as  any  case  clearly  falling  within  any  one  of  the  differ- 
ent classes  provided  for  is  concerned,  excludes  all  others. 
The  negotiable  instruments  must  be  presented  for  cancel- 
lation to  the  notary  before  whom  the  instrument  cancelling 
the  mortgage  is  executed  and  duly  canceled  at  the  same  time, 
or  they  must  be  presented  to  the  registrar  together  with  a 
joint  petition  signed  by  both  the  debtor  and  the  creditors 
to  whom  the  money  has  been  paid,  showing  upon  their  face 
that  they  have  been  canceled  or,  if  they  have  been  lost,  the 
notarial  instrument  of .  cancellation  or  petition,  as  the  case 
may  be,  must  be  accompanied  by  a  proper  copy  of  a  judicial 
decree  showing  that  the  missing  paper  is  no  longer  in  force 
or  effect.  There  is  no  suggestion  of  any  judicial  or  quasi- 
judicial  power  upon  the  part  of  either  the  notary  or  the  regis- 
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trar  to  determine  this  last-mentioned  question  and  the  re- 
quirement of  a  certified  copy  of  a  judicial  decree  deprives 
them  of  any  such  power  as  effectually  as  though  the  law  con- 
tained an  express  prohibition  in  this  regard. 

Appellant  insists,  however,  that  the  present  case  does  not 
fall  within  the  statute,  because  the  document  in  question  was 
not  lost  but  was  destroyed.  The  fact,  if  it  be  a  fact,  merely 
suggests  a  distinction  without  a  difference.  Ubi  eadem  ratio 
ibi  idem  jus;  et  dc  similibus  idem  est  judicium.  The  notarial 
instrument,  however,  is  evidence  only  that  the  parties  thereto 
made  a  certain  solemn  statement;  it  does  not  determine  the 
truth  or  falsity  of  «uch  statement.  That,  as  we  have  already 
suggested,  is  a  question  for  judicial  determination;  the  no- 
tary neither  had  jurisdiction  to  decide  the  matter  nor  does 
he  make  any  finding  in  regard  thereto. 

The  ruling  of  the  registrar  must  be  affirmed. 

Affirmed. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro  and 
Aldrev  concurred. 


KoviRA,  Appellant,  i\  The  Registrar,  Respondext. 

Appeal  from  a  Decision  of  tlio  Registrar  of  Property  of  Gua- 
yama  Denying  Admission  to  Record  of  a  Deed  of  Parti- 
tion of  Inheritance. 

Xo.  392.— Decided  August  1,  1914. 

IXHERITAXC'E — PROPERTY  OF   SpOUSES — LIQUIDATION   OP  CONJUGAL   PARTNERSHIP.— 

When,  as  in  the  case  at  bar,  it  appears  that  the  wife  inherited  certain  prop- 
erty during  wedlock  and  sold  it,  she  receiving  the  price  therefor,  and  it  is 
not  shown  that  she  afterwards  delivered  it  to  her  husband,  it  is  not  possible 
in  liquidating  the  conjugal  partnership  upon  the  death  of  the  husband  to 
deduct  the  value  of  said  property. 
Id. — Paraphernal  Property — Administration. — In  Accordance  with  the  old  cclo. 
in  order  that  the  husband  may  administer  the  paraphernal  property  of  his 
wife,  it  is  necessary  that  the  said  property  be  flelivered  to  him  openly  and 
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with  the  evident  intention  of  having  him  administer  the  same;  and,  in  case 
of  doubty  it  must  be  inferred  that  such  delivery  was  not  made  and  that  the 
administration  of  the  paraphernal  property  not  delivered  in  such  manner  to 
the  husband  corresponds  to  the  wife. 

Id. — Judicial  Approval — Minors — Partition  by  Private  Document. — ^In  accord- 
ance with  section  71  of  the  Act  of  March  9,  1905,  relating  to  special  legal 
proceedings,  as  amended  by  the  Act  of  March  8,  1906,  when  a  partition  of 
inheritance  is  made  in  a  private  document  and  submitted  to  the  approval  of 
the  court  because  of  minor  heirs  interested,  the  certificate  issued  by  the  sec- 
retary of  the  court  of  the  partition  and  of  the  decree  approving  the  same 
is  recordable  when  it  contains  all  the  necessary  requisites,  and  it  is  not  neces- 
sary to  file  the  said  document  in  a  notarial  protocol. 

Id. — ^Inheritance  Tax — Record  op  Title. — When,  as  in  the  present  case,  the 
heirs  consist  only  of  the  children  and  the  widow,  the  same  act  exempts  them 
from  the  payment  of  inheritance  tax,  and  the  failure  to  present  a  receipt 
for  the  payment  of  said  tax,  or  a  certificate  of  exemption,  in  the  registry  is 
not  a  defect  preventing  the  recording  of  the  partition  of  inheritance. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  Dominguez  Rubio  for  the  appellant. 

Mr.  Felipe  Cuchi,  the  registrar,  filed  a  brief  pro  se. 

Mr.  Justice  del  Toro  delivered  the  opinion  of  the  court. 

* 'Proceedings  for  the  partition  of  the  estate  of  Tomas 

Villodas  y  Curet,  deceased/'  having  been  presented  in  the 

Registry  of  Property  of  Guayama  for  record,  the  registrar, 

on  June  24,  1914,  refused  to  admit  the  same  to  record  for 

the  reasons  stated  in  the  following  decision,  from  which  the 

present  administrative  appeal  was  taken: 

ff 

*'The  admission  to  record  of  the  foregoing  document  is  denied 
for  the  following  reasons : 

*'l.  Lack  of  clearness  in  its  wording,  for  although  it  is  stated  in 
clause  5  on  page  3  of  the  said  partition  that  the  widow,  Teresa  Rovira 
y  Tomas,  during  her  wedlock  with  the  deceased  spouse,  acquired 
a  property  valued  at  $3,000,  for  a  good  consideration,  and  sold  the 
same  to  a  third  party  for  $4,000,  it  does  not  state  that  the  said  prop- 
erty was  delivered  to  the  husband,  now  deceased,  as  paraphernal 
property  nor  the  amount  for  which  it  was  sold,  so  that  his  heirs 
would  be  compelled  to  make  restitution  therefor;  for  only  when 
paraphernal  property  is  delivered  to  the  husband,  or  when  the 
amount  for  which  it  is  sold  is  under  his  control,  must  the  said 
husband  or  his  heirs,  as  the  case  may  be,  make  restitution  thereof 
to  the  widow. 
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'*2.  Because  the  partition  proceedings  are  not  protocoled  or  pre- 
sented in  a  form  that  would  permit  of  this,  because  article  3  of  the 
Mortgage  Law  forbids  the  recording  of  private  documents;  and  the 
fact  that  the  Judge  of  the  District  Court  of  Guayama  approved  cer- 
tain acts  of  partition  set  out  in  a  private  document  does  not  change 
the  nature  of  such  partition,  which  should  not  have  been  sworn  to 
before  a  notary  because  the  partition  of  an  inheritance  'is  a  contract, 
and  oaths  in  contract  are  void. 

**3.  Because  although  this  is  a  case  of  inheritance  occurring  after 
the  adoption  of  the  Political  Code,  no  inheritance  tax  receipt  or 
certificate  of  exemption  has  been  preserfted.  No  cautionary  notice 
of  this  denial  of  admission  to  record  has  been  entered  because  Celes- 
tino  Dominguez,  who  presented  the  document,  did  not  desire  if 

The  partition  in  question  was  made  privately  by  Juana 
Villodas,  w^ho  is  of  age  and  a  daughter  of  the  deceased,  by 
Manuel  Fernandez,  defensor  of  two  minor  children  of  the 
deceased,  and  by  the  widow,  Teresa  Eovira.  It  is  stated 
therein  that  the  three  children  and  the  Avido\v  ^vere  the  only 
heirs  of  Tomas  Villodas  and  w^ere  so  adjudged  by  the  com- 
petent district  court,  Villodas  having  died  intestate;  that 
Villodas  was  married  three  times;  that  he  had  no  children 
by  the  first  marriage;  that  he  had  one  daughter,  who  is  now 
of  age,  by  the  second  marriage,  and  two  children,  who  are 
minors,  by  the  third;  that  he  brought  no  property  to  his 
marriage  with  Teresa  Rovira,  and  that  during  the  said  mar- 
riage she  inherited  a  property  valued  at  $3,000,  which  was 
afterw^ards  sold  for  $4,000,  **w^hich  Doiia  Teresa  duly  re- 
ceived." 

After  setting  out  the  foregoing,  the  next  step  in  the  pro- 
ceedings W'as  to  inventory  the  estate  left  by  Villodas  at  his 
death  and  to  appraise  and  allot  the  same.  The  said  estate 
consists  of  three  small  rural  properties  valued  at  $1,950  to- 
gether and  was  allotted  to  the  widow  '4n  payment  of  her  pri- 
vate property  sold  during  the  marriage."  Therefore,  all 
llie  estate  was  applied  to  the  payment  of  the  said  property 
and  nothing  actually  remains  to  be  partitioned.  The  parti- 
tion nowhere  shows  that  the  money  obtained  from  the  sale 
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of  the  property  inherited  by  Teresa  Rovira  and  received  l^y 
her  was  delivered  to  the  manager  of  the  conjugal  partner- 
ship composed  of  Villodas  and  Teresa  Rovira. 

The  partition  having  been  presented  to  the  District  Court 
of  Guayama,  the  said  court  approved  the  same  and  ordered 
that  *'a  certified  copy  of  the  petition  and  of  the  said  parti- 
tion issue  to  the  petitioners  for  the  exercise  of  their  right 
and  that  the  same  serve  as  a  title  for  recording  the  proper- 
ties allotted  and  distributed  in  the  said  partition."  The  copy 
was  duly  issued  and  presented  in  the  registry,  and  we  have 
seen  already  that  the  registrar  refused  to  admit  the  same 
to  record  for  the  reasons  given. 

1.  In  our  opinion  the  first  ground  on  which  the  registrar 
bases  his  refusal  is  well  founded.  From  the  data  contained 
in  the  partition  it  is  impossible  to  reach  the  conclusion  that 
the  payment  therein  made  to  the  widow  of  Villodas  is  war- 
ranted. Villodas  died  in  Guayama  on  November  23,  1908. 
The  property  was  acquired  by  Teresa  Rovira  for  a  good  con- 
sideration on  March  6,  1905.  The  date  of  the  sale  of  the  said 
property  is  not  stated  definitely  in  the  partition,  but  must 
have  been  between  the  years  1905  and  1908.  During  all  that 
time  section  160  of  the  Revised  Civil  Code,  as  amended  in 
1904  (Acts  of  1904,  p.  183),  providing  that  ^^The  husband 
and  wife  shall  have  the  right  to  manage  and  freely  dispose 
of  their  respective  separate  estates,"  was  in  force.  If  Teresa 
Rovira  inherited  a  certain  real  property  during  her  wedlock 
with  Villodas,  and  in  the  exercise  of  the  right  granted  her 
by  law  freely  disposed  of  the  same  and,  as  is  stated  expressly 
in  the  said  partition,  received  the  proceeds  of  the  sale,  how 
is  it  possible  to  claim  said  proceeds  from  the  estate  of  Villo- 
das if  it  is  not  shown  that  Villodas  received  the  same  in  some 
manner?  How  is  it  possible  that  an  amount  which  does  not 
appear  to  have  been  contributed  to  the  conjugal  partnership 
can  be  taken  into  account  m  liquidating  the  said  partnersliip  ? 

After  examining  carefully  all  the  provisions  of  our  Re- 
\ised  Civil  Code  relating  to  conjugal  partnerships  and  the 
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rules  governing  partnerships  generally,  we  find  nothing  to 
sustain  the  contention  of  the  appellant  in  this  ease.  And 
if  we  recur  to  the  old  law,  we  find  the  principle  clearly  estab- 
lished that  in  order  that  the  husband  may  manage  the  pri- 
vate property  of  his  wife  she  must  deliver  the  same  to  him 
in  an  express  manner  and  with  the  manifest  intention  to  do 
so.  In  case  of  doubt,  it  should  be  decided  that  no  such  deliv- 
ery was  made  and  that  the  management  of  the  paraphernal 
property  not  delivered  in  the  said  manner  to  the  husband 
pertains  to  the  wife.  See  Prada  v.  Estate  of  Rio,  15  P.  E.  E., 
569,  in  which  Spanish  jurisprudence  is  cited,  and  it  was  held 
that  ''as  the  delivery  of  the  personal  property  of  the  wife 
to  the  husband  has  not  been  proved,  we  cannot  arrive  at 
the  conclusion  that  the  property  of  the  husband  was  legally 
mortgaged,  and  it  must  be  presumed  that  the  wife  contin- 
ued administering  her  own  property  and  that  the  claim  now 
brought  forward  is  unfounded." 

2.  In  our  opinion  the  second  ground  of  the  denial  is  not 
well  founded. 

The  old  Code  of  Civil  Procedure  provided  that  after  the 
])artition  had  been  finally  approved  and  protocoled  the  inter- 
ested parties  who  made  application  therefor  should  be  fur- 
nished with  a  certificate  of  their  respective  shares  and 
awards.    4  Manresa,  Law  of  Civil  Procedure,  515. 

The  statute  in  force  at  present  (section  71  of  the  Act 
relating  to  Special  Legal  Proceedings  as  amended  in  1906— 
Acts  of  1906,  p.  167,)  provides  that  when  the  partition  has 
))eeii  definitely  approved,  each  of  the  interested  parties  shall 
l)e  entitled  to  a  certified  copy  of  the  final  order  of  partition, 
which  shall  contain  all  of  the  requisites  necessary  for  inscrip- 
tion in  the  registry  of  property,  such  documents  declarin<r 
titles  that  may  be  recorded.  When  tliere  are  minors  amonir 
the  heirs,  as  in  this  case,  and  their  legal  rei)resentatives  and 
the  adult  heirs  agree  to  the  i)artition,  the  appointment  of 
a  partitioner  {contador  part  id  or)  is  not  necessary  and  the 
interested  parties  themselves  may  present  to  the  court  the 
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partition  of  the  estate  which  they  liave  made.  The  court  will 
approve  the  said  partition  after  making  such  changes  therein 
as  it  may  deem  advisable  and  an  appeal  may  be  taken  from 
its  action  to  this  court. 

The  statute  nowhere  provides  that  in  cases  where  the  par- 
tition is  made  privately  it  must  be  executed  before  a  notary, 
nor  does  it  make  any  provision  as  to  protocoling  the  parti- 
tion. As  the  law  does  not  require  these  formalities,  it  seems 
to  us  that  under  the  present  statutory  requirements  it  is 
sufficient  that  the  interested  parties,  by  mutual  consent,  make 
the  partition  and  set  out  its  conditions  in  either  a  public  or 
a  private  document  and  submit  the  same  to  the  district  court 
for  approval.  After  the  same  is  approved  by  the  court  in 
the  manner  prescribed  by  law,  it  may  be  recorded  in  the  regis- 
try by  presenting  a  certified  copy  of  the  partition  and  of  the 
order  approving  the  same,  provided  always  that  it  contain 
all  the  necessary  requirements  for  that  purpose.  The  ori- 
ginal papers  will  remain  on  file  in  the  district  court. 

3.  Nor  is  the  third  ground  of  the  decision  appealed  from 
well  founded.  When  the  heirs,  as  in  the  present  case,  consist 
only  of  the  children  and  the  widow,  the  statute  exempts  them 
from  the  payment  of  inheritance  taxes.  Section  368  of  the 
Political  Code.  This  case  is  distinct  from  the  one  on  which 
this  court  based  its  decision  of  May  7,  1914,  in  Diaz  Milldn 
v.  The  Registrar. 

4.  For  the  foregoing  reasons  the  decision  appealed  from 
should  be  affiimed,  but  only  on  its  first  ground. 

Affirmed  on  the  first  ground  and  reversed  on  the  i  est. 

Chief  Justice  Hernandez  and  Justices  Wolf,  Aldrev  and 
Hutchison  concurred. 
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Matos,  as  President  of  the  ^'Unionistas  de  Ponce '^  Pabty, 

Petitioner  and  Appellee,  v.  Siaca,  Acting  Secretary 

OF  Porto  Rico,  Respondent  and  Appellant, 

Appeal  from  the  District  Court  of  San  Juan,  Section  1, 

in  a  Mandamus  Proceeding. 

No.  1197. — Decided  at  a  Special  Term  on  October  9,  1914, 

Blectioks — Electoral  Ballots — Device. — The  law  requires  that  political  parties 
organized  or  to  be  organized  in  Porto  Rico  shall  use  a  device  on  the  electoral 
ballot  to  identify  and  distinguish  their  respective  tickets. 

Id. — Electoral  Ballots — Device. — The  selection  of  a  device  is  the  exclusive 
privilege  of  each  party,  and  the  law  prohibits  expressly  only  that  they  adopt 
as  such  the  national  flag,  the  coat  of  arms  of  Porto  Rico,  or  of  the  United 
States,  or  any  device  which,  in  the  opinion  of  the  Secretary  of  Porto  Rico, 
resembles  too  closely  a  device  already  selected  by  some  other  party. 

Id. — Device. — The  device  submitted  by  the  **Unionistas  de  Ponce'*  party  to  the 
Secretary  of  Porto  Rico  and  which  is  the  object  of  this  proceeding,  does  not 
come  within  the  express  prohibition  of  the  Election  Law. 

Id. — Ck)NSTRUCTioN  OF  Election  Laws — Intention  of  Legislators. — In  constru- 
ing statutes  governing  elections,  the  intention  of  the  legislators,  which  is  the 
supreme  law  under  the  Constitution,  should  be  borne  in  mind  and  effect  should 
be  given  to  the  express  will  of  the  majority  by  allowing  each  elector  to  cast 
his  vote  according  to  the  dictates  of  his  own  conscience. 

Id. — Public  Policy — How  Determined. — The  public  policy  of  a  state  or  nation 
should  be  determined  by  its  constitution,  its  statutes  and  its  jurisprudence 
and  not  by  the  different  opinions  of  laymen,  attorneys,  or  judges  in  regard 
to  the  requirements  and  interests  of  the  public. 

Id. — Public  Policy  of  Porto  Rico  as  to  Number  op  Emblems  Common  to  the 
People  at  Large  and  Their  Use  as  Electoral  Devices — ^*'Flag  of  Pobto 
Rico.** — The  line  of  conduct  sketched  by  the  Legislature  being  discerned 
plainly  from  an  examination  of  the  history  of  the  law  in  force  regulating 
the  matter,  and  the  so-called  ''Flag  of  Porto  Rico*'  not  being  included  among 
the  emblems  specified  therein  as  common  to  all  the  people,  it  was  held,  with- 
out considering  whether  the  said  flag  could  really  be  so  classified,  that  the 
Secretary  of  Porto  Rico  was  not  authorized  by  law  to  refuse  to  register  the 
same  on  the  electoral  ballots  as  a  part  of  the  device  selected  by  the  *  *  Unionis- 
tas  de  Ponce"  party. 

The  facts  are  stated  in  the  opinion. 
Mr.  Cayetano  Coll  y  Cuchi  for  the  appellee. 
Mr.  Howard  L.  Kern,  Acting  Attorney  General,  for  the 
appellant. 

Mr.  Justice  del  Toro  delivered  the  opinion  of  the  court. 
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This  is  an  appeal  from  a  judgment  of  the  District  Court 
of  San  Juan,  Section  1,  in  mandamus  proceedings. 
The  following  were  the  allegations  of  the  petition: 

'*1.  That  the  Unionistas  de  Ponce  party  is  a  political  organization 
duly  registered  in  the  office  of  the  Secretary  of  Porto  Rico  according 
to  the  Election  Law,  and  has  filed  in  the  said  office  a  list  of  municipal 
candidates  who  have  been  nominated  for  the  offices  of  mayor,  council- 
men  and  members  of  the  school  board  to  be  voted  for  in  the  election 
to  be  held  in  the  month  of  November  next. 

'*2.  That  in  compliance  with  the  provisions  of  the  Election  Law, 
the  Unionistas  dc  Ponce  party,  at  the  time  of  filing  its  petition  in  the 
office  of  the  Secretary  of  Porto  -Rico  for  the  purpose  of  being  con- 
stituted a  political  party  with  a  lawful  status  before  the  Insular 
Government,  presented,  together  with  its  list  of  candidates,  the  corre- 
sponding device  to  be  used  at  the  head  of  its  ticket  on  the  official  bal- 
lot carrjnng  ajl  the  tickets  to  be  voted  for  at  the  next  election. 

*'3.  That  the  said  device  consists  of  a  figure  showing  two  hands 
grasping  and  supporting  a  staff  bearing  a  flag  of  five  bars  and  a 
triangle  with  one  star,  there  being  a  cross  on  the  truck  of  the  staff; 
all  of  which  is  more  graphically  shown  by  the  accompanying  draw- 
ing which  is  made  a  part  of  this  petition. 

*'4.  That  both  the  party  and  its  ticket  have  been  registered  by  the 
Secretary  of  Porto  Rico,  but  the  device  described  above  has  been 
rejected,  without  any  cause  or  reason,  because  the  secretary  says  that 
'it  contains  the  flag  which  is  called  the  flag  of  Porto  Rico,  the  purpose 
of  which  is  to  represent  the  whole  and  not  a  part  of  the  people. ' 

**5.  That,  according  to  the  Election  Law,  no  political  party  shall 
employ  as  a  device  the  national  flag  or  the  coat  of  arms  of  Porto  Rico, 
and  the  Secretary  of  Porto  Rico  may  reject  any  device  which,  in  his, 
opinion,  too  closely  resembles  a  device  already  selected' by  some  other 
political  party. 

'*6.  That  neither  the  spirit  nor  the  letter  of  section  35  of  the 
Election  Law  justifies  the  rejection  of  the  said  device  on  account  of 
the  said  flag,  for  it  is  not  the  national  flag  nor  does  it  represent  the 
coat  of  arras  of  the  United  States  or  of  Porto  Rico,  nor  is  it  the  flag 
of  a  part  of  the  people  or  the  flag  of  all  the  people,  but  simply  an 
emblem  without  political  signification  of  any  kind  other  than  that 
which  its  adoption  as  the  device  of  the  Unionistas  de  Ponce  party  may 
give  it  temporarily. 

*'7.  That,  according  to  the  Election  Law,  the  Secretary  of  Porto 
Rico  may  only  reject  a  device  when  it  resembles  too  closely  a  device 
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already  selected  by  some  other  political  party,  or  when  it  contains  the 
national  flag  or  the  coat  of  arms  of  Porto  Rico,  and  his  refusal  to 
register  the  said  device  is  unlawful  and  unjustified,  he  being  required 
by  the  peremptory  terms  of  the  statute  to  admit  the  same." 

The  petition  having  been  filed,  the  district  court  set  a 
day  for  the  respondent  to  appear  and  show  cause  why  the 
V  rit  of  mandamus  should  not  issue.  The  respondent  duly  ap- 
peared and  answered  as  follows: 

''1.  As  to  the  allegation  contained  in  the  first  paragraph  of  the 
petition,  this  respondent  says:  That  on  one  of  the  days  of  the  month 
of  August  of  the  present  year  the  petitioner  presented  in  the  office 
of  the  Secretary  of  Porto  Rico  a  petition  stating  that  a  political  party 
had  been  organized  in  the  city  of  Ponce  under  the  name  of  *  Unionu- 
tas  dc  Ponce'  and  giving  a  list  of  the  names  of  the  candidates  of  tlie 
said  party  to  be  voted  for  at  the  coming  election  for  the  ofiices  of 
mayor,  councilmen  and  members  of  the  school  board  of  Ponce.  That 
the  petitioner  also  submitted  the  device  to  be  employed  by  the  said 
party,  which  device  is  a  figure  showing  two  hands  grasping  and  sup 
porting  a  staff  with  a  flag  and  a  cross. 

'*2.  This  respondent  admits  the  facts  alleged  in  the  second  para- 
graph of  the  petition  for  a  writ  of  mandamtis. 

**3.  As  to  the  third  allegation  of  the  petition,  this  respondent  al- 
leges that  the  device  submitted  by  the  Unionist  as  de  Ponce  party  is 
described  in  the  petition  as  follows :  *  Be  it  known  that  the  name  of 
the  political  organization  or  party  which  we  represent  is  Unionistas 
dc  Police^  and  its  electoral  device  is  two  hands  supporting  the  flag 
which  we  call  the  flag  of  Porto  Rico,  and  on  the  truck  of  the  staff 
appears  a  cross,  as  is  shown  by  the  sketch  on  the  margin.' 

**  Certified  copies  of  the  said  petition  and  device  are  attached 
hereto  and  made  a  part  of  this  answer. 

*'4.  In  answer  to  the  fourth  allegation  of  the  petition,  the  respou- 
dent  alleges  that  he  filed  in  the  oflice  of  the  secretary  the  list  of  can- 
didates submitted  by  the  Unionistas  de  Ponce  party,  but  not  the  de- 
vice, for  the  reason  that  the  same  is  composed  of  a  flag  which  the  said 
party  alleges  in  it«  petition  to  the  Secretary  of  Porto  Rico  is  *that 
which  we  call  the  flag  of  Porto  Rico.' 

''This  respondent  maintains  that  the  said  device  is  contrar>'  to 
public  morals  and  incompatible  with  the  interests  and  welfare  of  the 
citizens  of  Porto  Rico,  inasmuch  as  the  object  thereof  is  to  represent 
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the  whole  and  not  a  part  of  the  electorate  and  the  whole  and  not  a 
part  of  the  people. 

** Wherefore,  the  respondent,  having  discretional  power  so  to  do, 
refused  to  register  the  said  emblem,  as  may  be  seen  from  the  letter 
which  he  sent  to  the  petitioner  and  which  is  made  a  part  of  this 
answer. 

**5.  The  fifth  allegation  of  the  petition  is  admitted. 

**6.  In  answer  to  the  sixth  allegation  of  the  petition,  the  respondent 
alleges :  That  he  admits  that  the  said  flag  is  not  the  national  flag  and 
does  not  represent  the  coat  of  arms  of  the  United  States  or  of  Porto 
Rico,  but  he  denies  that  the  same  is  free  of  all  signification. 

'*The  respondent  alleges  that,  according  to  the  spirit  of  the  Elec- 
tion Law,  the  Secretary  of  Porto  Rico  has  discretional  power  to  re- 
ject any  party  device  which  may  be  against  the  public  interest  and 
welfare,  and  maintains  that  the  device  submitted  by  the  Vnionistas 
de  Ponce  party  is  against  the  public  interest  for  the  reason  that  the 
said  device  contains  the  flag  which  the  petitioners  themselves  call 
the  flag  *of  Porto  Rico,'  undoubtedly  because  they  kno>v  that  a  largo 
part  of  the  people  so  call  it  although  it  has  not  been  adopted  by  any 
legislative  act  and  is  not  the  official  flag  of  Porto  Rico. 

''This  respondent  alleges  that  from  the  wording  of  the  petitipn 
presented  by  the  Unionistas  de  Ponce  party  to  the  Secretary  of  Porto 
Rico  for  the  purpose  of  securing  the  filing  of  the  petition  and  the  ac- 
cept^inee  of  the  device  mentioned  fh  the  first  paragraph  of  this  an- 
swer, it  is  deduced  that  the  object  of  the  said  party  in  selecting  such 
device  was  that  it  should  represent  the  whole  and  not  a  part  of  the 
people. 

*'The  respondent  maintains  that  the  device  submitted  by  the 
Cnionistas  de  Ponce  party  may  be  regarded  as  a  common  emblem  and 
its  use  in  voting  would  result  in  defrauding  or  deceiving  the  illiterate 
voter  for  whose  guidance  devices  are  placed  on  the  ballot. 

'*7.  As  to  the  allegation  of  the  seventh  paragraph  of  the  petition 
for  a  writ  of  mandamus,  the  respondent  alleges  and  says :  That  the 
grounds  on  which  the  Secretary  of  Porto  Rico  may  base  his  rejec- 
tion of  any  device  submitted  by  a  political  organization  or  party,  are 
not  alone  those  mentioned  specifically  in  section  35  of  the  Election 
Law.  The  Secretary  of  Porto  Rico  has  discretional  power  to  reject 
any  emblem  or  device  submitted  by  a  political  party  which  may  be 
contrary  to  the  spirit  of  the  Election  Law  and  inconsistent  with  the 
public  interest  and  welfare. 

"The  respondent  alleges  that,  according  to  the  spirit  of  the  Elec- 
tion Law,  he  neither  is  nor  was  bound  to  accept  the  device  mentioned 
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in  the  first  paragraph  of  this  answer,  therefore  he  denies  that  in  re 
jeeting  the  said  device  he  committed  an  unlawful  or  unjustified  act." 

The  hearing  having  been  had,  the  district  court  considered 
the  case  and,  on  the  grounds  set  forth  in  its  written  opin- 
ion, rendered  judgment  ordering  that  a  peremptory  writ  of 
mandamus  issue  against  the  Secretary  of  Porto  Rico  direct- 
ing him  to  register  the  device  adopted  by  the  Unionist  as  de 
Ponce  party  on  the  electoral  ballots.  The  said  judgment  was 
amended  later  in  order  to  conform  to  the  journal  of  the  court 
so  that  its  dispositive  part  should  read  that  the  writ  should 
be  directed  to  the  secretary  *^  commanding  him  to  admit  and 
register  in  the  records  of  his  oflBce  the  device  presented  by 
the  Unionistas  de  Ponce  party  for  the  purposes  of  the  Elec- 
tion Law/' 

Therefore,  the  question  to  be  decided  on  the  appeal  taken 
by  the  x-espondent  is  whether  the  judgment  appealed  from 
holding  that  the  Secretary  of  Porto  Rico  was  bound  to  ad- 
mit and  register  the  device  selected  and  presented  to  him  by 
the  said  political  p^rty,  Unionistas  de  Ponce,  should  be  re- 
versed or  affirmed.  After  thoroughly  considering  the  mat- 
ter, we  are  of  the  opinion  that  the  judgment  should  be  af- 
firmed. 

The  ballot  m  elections,  says  Cyclopedia  of  American  Gov- 
ernment, volume  1,  page  652,  is  printed  by  public  authority 
at  public  expense,  and  the  principle  of  the  Australian  or 
secret  ballot  is  now  in  force  in  every  state  except  Georsria 
and  South  Carolina.  There  are,  however,  several  varieties 
of  the  Australian  ballot.  First,  there  is  a  Massachusetts  bal- 
lot in  which  the  names  of  all  candidates  are  grouped  hi  al- 
phabetical order  under  the  title  of  the  several  oflBces,  so  that 
the  voter  must  indicate  each  candidate  for  whom  he  votes; 
secondly,  there  is  the  party  column  ballot,  which  permits  the 
voter  to  vote  a  separate  ticket  by  making  a  single  cross  in 
a  circle.  The  other  forms  of  ballots  used  in  the  United 
States  are  merely  modifications  of  one  or  both  of  these 
schemes. 
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On  page  622  of  volume  2  of  the  same  work,  in  treating 
of  the  '  ^  Party  Circle, '  *  it  is  said : 

**The  most  popular  fonn  of  the  Australian  ballot,  is  the  party 
column  type.  On  this  ballot  the  names  of  all  the  candidates  of  each 
party  are  grouped,  candidates  for  the  same  office  being  on  the  same 
horizontal  line  in  each  column.  At  the  head  of  the  column  stands 
the  party  circle,  which  may  be  identified  by  some  party  emblem  as 
well  as  by  the  name  printed  above  it.  The  Republican  party  usually 
displays  an  eagle;  the  Democratic  party,  a  game-cock;  and  the  Na- 
tional Progressive  party,  a  moose's  head;  but  the  emblem  varies  in 
different  states.  Among  minor  parties  a  greater  variety  usually  ap- 
pears. The  printing  of  the  party  circle  furnishes  a  direct  induce- 
in<*nt  toward  voting  a  ^straight  ticket'  (see)  since  one  mark  in  this 
space  votes  the  entire  column.  Though  the  amount  of  effort  required 
for  *  scratching'  varies  greatly  it  is  always  more  than  is  needed  for 
*  voting  straight.'  Mr.  Allen  has  demonstrated  in  his  article  on  'Bal- 
lot Laws'  that  more  than  twice,  sometimes  ten  times,  as  much  discrim- 
ination in  voting  is  shown  where  ^scratching'  is  easy  as  where  it  is 
more  complicated  and  difficult  than  *  voting  straight.'  To  the  illiter- 
ate voter  the  party  circle  is  indispensable.  In"  Denver  a  burly  Irish- 
woman once  touched  the  woman  in  the  next  booth  and  whispered, 
*0i  am  a  Democrat.    Do  Oi  put  me  mark  roight  on  the  rooster?'  " 

In  .Porto  Rico  the  Australian  ballot  svstem  is  also  in 
force  and  elections  are  governed  by  an  act  approved  in  1906, 
to  which  various  amendments  have  since  been  made.  The 
part  of  said  act  pertinent  to  this  case  is  section  35  which,  as 
amended  in  1908,  reads  as  follows: 

*'Xo  party  shall  employ,  as  a  device  upon  the  ballots,  the  national 
flag,  or  the  coat  of  arms  of  Porto  Rico  or  of  the  United  States.  No 
device  shall  be  selected  which,  in  the  opinion  of  the  Secretary,  resem- 
bles too  closely  a  device  already  selected  by  some  other  party. 

•'Should  any  party  fail  to  select  a  device  before  the  date  on  which 
candidates  are  certified  to  the  Executive  Council  bv  the  Secrotarv  of 
Porto  Rico,  then  the  Secretary  shall  assign  some  device  to  said  party 
to  designate  it  upon  the  official  ballots." 

In  accordance  wuth  the  law,  a  political  party  organized 
and  which  may  be  organized  in  this  Island  must  employ  a 
device  on  the  election  ballot  to  identify  and  distinguish  its 
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ticket  from  that  of  other  political  parties.  The  selection  of 
the  device  is  the  province  of  each  party  for  itself  and  the 
statute  only  expressly  forbids  the  use  as  such  device  of  the 
national  flag  or  the  coat  of  arms  of  Porto  Eico  or  of  the 
United  States  or  of  any  device  which,  in  the  opinion  of  the 
secretary,  resembles  too  closely  a  device  already  selected  by 
some  other  party. 

Therefore,  the  device  presented  by  the  Unionistas  de  Ponce 

9 

party  to  the  Secretary  of  Porto  Rico  does  not  fall  within 
the  express  prohibitions  of  the  statute.  This  conclusion  is  so 
clear  that  the  respondent  himself  admits  it.  Nevertheless,  as 
we  have  seen,  the  respondent  in  his  answer  '*  maintains  that 
the  said  device  is  contrary  to  public  morals  and  incompatible 
with  the  interests  and  welfare  of  the  citizens  of  Porto  Rico, 
inasmuch  as  the  object  thereof  is  to  represent  the  whole  and 
not  a  part  of  the  electorate  and  the  whole  and  not  a  part  of 
the  people.''  And  he  further  maintains  that,  having  exer- 
cised the  discretional  power  which  he  claims  to  have  to  con- 
sider and  decide  whether  the  device  presented  is  contrary  to 
public  interest  and  welfare,  his  ruling  cannot  be  disturbed  by 
a  court  in  a  mandamus  proceeding. 

In  the  case  of  Sola  v.  Carrel  et  al.,  16  P.  R.  R.,  671,  this 
court  made  the  following  citation  from  15  Cyc,  317: 

**In  the  construction  of  statutes  regulating  elections  it  is  import- 
ant to  keep  in  mind  two  recognized  principles:  (1)  The  legislative 
will  is  the  supreme  law  under  the  constitution,  and  the  legislature 
may  prescribe  the  forms  to  be  observed  in  the  conduct  of  elections, 
and  provide  that  such  method  shall  be  exclusive  of  all  others;  (2^ 
since  the  first  consideration  of  the  state  is  to  give  effect  to  the  ex- 
pressed will  of  the  majority,  it  is  directly  interested  in  having  each 
voter  cast  a  ballot  in  accordance  with  the  dictates  of  his  individual 
judgment." 

Let  us  see  what  the  intention  of  the  Legislature  was  in 
this  case.  In  section  251  of  the  Revised  Statutes  of  Porto 
Rico  of  1902  (section  22  of  the  Election  Act)  appears,  among 
other  provisions,  the  following: 
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'*Said  devices  may  be  the  figure  of  a  star,  an  eagle,  or  some  ap- 
propriate symbol,  but  the  coat  of  arms  or  seal  of  Porto  Rico,  or  of 
the  rinited  States,  the  national  flag,  or  any  other  emblem  common  to 
the  people  at  large  shall  not  be  used  as  such  device/' 

Subsequently,  in  1906,  the  Legislature  enacted  a  new  elec- 
tion law,  section  35  of  which  provides  only  as  follows : 

*' No  party  shall  employ,  as  a  device  upon  the  ballots,  the  national 
flag,  or  the  coat  of  arms  of  Porto  Rico  or  of  the  United  States." 


The  prohibition  of  the  use  of  **any  other  emblem  com- 
mon to  the  people  at  large"  was  omitted.  Finally,  in  1908, 
the  said  Legislature  again  took  notice  of  the  matter  of  de- 
vices and  amended  section  35  by  adding  a  prohibitory  clause 
against  the  use  of  devices  which,  in  the  opinion  of  the  Sec- 
retary  of  Porto  Rico,  resemble  too  closely  a  device  already 
selected  by  some  other  party,  but  said  nothing  expressly  with 
regard  to  the  use  of  emblems  common  to  the  people  at  large. 

In  the  case  of  Enders  v.  Enders,  164  Pennsylvania  State, 
266,  reported  in  44  A.  S.  R.,  598,  the  court  said : 

**  Public  policy,  in  the  administration  of  the  law  by  the  courts  is 
essentially  diflFerent  from  what  may  be  public  policy  in  the  view  of 
the  legislature.  With  the  legislature  it  may  be,  and  often  is,  nothing 
more  than  expediency.  The  public  policy  which  dictates  the  enact- 
ment of  a  law  is  determined  by  the  wisdom  of  the  legislature." 

And  in  the  cases  of  Hartford  Fire  Insurance  Co.  v.  Chicago 
M.  S  St.  P.  Ry.  Co.,  70  Fed.,  201,  202;  30  L.  R.  A.,  193; 
and  United  States  v.  Trans-Missouri  Freight  Ass'n,,  58  Fed., 
58,  59;  24  L.  R.  A.,  73,  cited  in  6  Words  and  Phrases  Judi- 
cially Defined,  5814,  the  doctrine  is  laid  down  that  ''The  public 
policy  of  a  state  or  nation  must  be  determined  by  its  consti- 
tution, laws,  and  judicial  decisions ;  not  by  the  varying  opin- 
ion of  laymen,  lawyers,  or  judges  as  to  the  demands  of  the 
interests  of  the  public. '^ 

The  public  policy  in  Porto  Rico  as  to  the  use  as  electoral 
devices  of  emblems  common  to  the  people  at  large,  is,  in  our 
opinion  and  taking  into  consideration  the  foregoing  doctrine 
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and  the  history  of  the  law,  definitely  fixed  by  the  authority 
empowered  to  do  so  —  the  Legislature.  The  Legislature  of 
Porto  Eico  began  by  specifying  certain  emblems  common  to 
all  the  people,  but,  thinking  that  there  might  be  others  of  the 
same  kind  which  it  had  not  foreseen,  prohibited  generally  the 
use  of  emblems  common  to  all  the  people.  Later,  the  general 
clause  was  suppressed  and  the  prohibition  limited  to  the  use 
of  the  emblems  expressly  enumerated.  In  doing  this  it  acted 
within  its  plain  authority ;  therefore,  the  line  of  conduct  fol- 
lowed by  it  should  prevail.  To  accept  the  theory  of  the  re- 
spondent would  be  to  sanction  the  revival  of  the  Act  of  1902 
—  that  is,  to  recognize  in  an  executive  officer  the  power  which 
is  vested  only  in  the  Legislature  under  our  sj^stem  of  govern- 
ment, and  to  substitute  our  judgment  for  that  of  the  Legis- 
lature. 

The  question  at  issue  in  this  case  is  limited  to  the  objec- 
tion made  by  the  Secretary  of  Porto  Rico  to  the  use  of  the 
flag  which  appears  in  the  device  presented  by  the  UnionisUi^ 
de  Ponce  party  on  the  ground  that  said  flag  was  intended  to 
be  used,  not  as  the  emblem  of  a  part  of  the  people,  but  of  all 
the  people.  This  being  so,  and  having  arrived  at  the  con- 
clusion that  the  use  of  the  said  flag  is  not  expressly  prohib- 
ited by  the  statute  and  is  not  contrary  to  the  public  policy  in 
Porto  Rico,  it  is  not  necessary  to  consider  and  decide  wheth- 
er the  Secretary  of  Porto  Rico  has  discretional  power,  ac- 
cording to  law,  to  refuse  to  register  devices  which  are  noto- 
riously immoral  or  openly  inconsistent  with  the  public  wel- 
fare. We  will  say  only  that  if  such  devices  should  be  pre- 
sented to  the  secretary  and  he  should  refuse  to  register  them 
and  the  parties  presenting  the  same  should  appeal  to  the 
courts  for  aid  by  means  of  a  writ  of  mandamus,  the  courts, 
in  the  exercise  of  their  discretional  power,  would  certainly 
refuse  to  grant  the  same.    26  Cyc,  146,  and  cases  cited. 

The  judgment  appealed  from  should  be  affirmed. 

A-ffirmed. 
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Justices  Aldrey  and  Hutchison  concurred. 

Chief  Justice  Hernandez  and  Justice  Wolf  did  not  sit  at 
the  hearing  on  this  case. 


RossY  ET  AL.,  Petitioners,  v.  Siaca,  Acting  Secretary  of 

Porto  Rico  et  al.,  Respondents. 

Petition  for  a  Writ  of  Mandamus  to  the  Secretary  of  Porto 
Rico  Directing  Him  to  Register  the  Municipal  Ticket  for 
San  Juan  of  the  Porto  Rican  Republican  Party. 

No.  146. — Decided  at  a  Special  Term  on  October  9,  1914. 

The  decision  of  this  case  is  based  on  the  grounds  which 
will  be  set  forth  in  an  opinion  of  the  court  to  be  delivered 
later,  and  in  order  not  to  delay  the  printing  of  this  volume 
the  said  opinion  will  be  inserted  in  the  proper  place  accord- 
ing to  the  date  on  which  it  is  handed  down. 

Petition  sustained. 


Zenon,  Petitioner,  v.  Lopez  Acosta,  District  Judge,  et  al., 

Respondents. 

Petition  for  a  Writ  of  Prohibition  to  the  Judge  of  the  Dis- 
trict Court  of  Guayama  Forbidding  Him  to  Order  the 
Execution  of  the  Judgment  Rendered  in  an  Injunction 
Proceeding  Against  the  Executive  Council  in  an  Election 
Matter. 

No.  13. — Decided  at  a  Special  Term  on  October  13,  1914. 

The  decision  of  this  case  is  based  on  the  grounds  which 
will  be  set  forth  in  an  opinion  of  the  court  to  be  delivered 
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later,  and  in  order  not  to  delay  the  printing  of  this  volume 
the  said  opinion  will  be  inserted  in  the  proper  place  accord- 
ing to  the  date  on  which  it  is  handed  down. 

Petition  sustained. 


Santini,  Petitioneb,  v.   Cuevas  Zeqxjeika,  District  Judge, 

Eespondent. 

Petition  for  a  Writ  of  Certiorari  to  the  Judge  of  the  Dis- 
trict Court  of  Humacao  in  a  Case  of  Intervention  in 
Ownership  of  Personal  Property  Begun  in  the  Munici- 
pal Court  of  Caguas. 

No.  132. — ^Decided  November  6,  1914. 

Appeal — Dismissal  op  Appeal  from  Municipal  Court — Transcript  op  Becoed.— 
The  fact  that  the  secretary  of  the  municipal  court  did  not  send  up  the  tran- 
script of  the  record  until  after  the  expiration  of  the  period  of  twenty  days 
prescribed  by  the  Act  to  regulate  appeals  from  judgments  of  municipal  courts 
in  civil  ca£es^  approved  March  11,  1908,  is  not  of  itself  sufficient  ground  to 
warrant  the  dismissal  of  an  appeal  in  a  district  court  when  the  motion  to 
dismiss  is  filed  after  the  transcript  of  the  record  had  been  received. 

The  facts  are  stated  in  the  decision. 
Messrs.  Carlos  Buitrago  and  Carlos  Travecier  for  the  pe- 
titioner. 

The  respondent  did  not  appear. 

DECISION. 

Whekeas^  a  petition  was  filed  by  Juan  Manuel  Santini 
on  August  27,  1914,  praying  that  a  writ  of  certiorari  issue 
to  R.  Cuevas  Zequeira,  Judge  of  the  District  Court  of  Hu- 
macao ; 

Wherjias,  It  appears  from  the  said  petition  that  the  only 
ground  which  refers  to  questions  submitted  to  the  court  a 
quo  and  decided  by  it  is  that  the  said  court  overruled  a  mo- 
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tion  for  the  dismissal  of  an  appeal  from  the  Municipal  Court 
of  Caguas  in  Civil  Case  No.  1268  brought  by  Pedro  E.  Batista 
against  Juan  Manuel  Santini  et  al.,  the  ground  of  the  motion 
being  that  the  transcript  of  the  record  was  sent  up  by  the 
secretary  of  the  said  municipal  court  after  the  expiration 
of  the  period  of  twenty  days  fixed  by  the  Act  to  regulate 
appeals  from  judgments  of  municipal  courts  in  civil  cases, 
approved  March  11,  1908; 

Whereas,  It  is  deduced  from  the  said  petition  that  the 
motion  for  the  dismissal  of  the  appeal  was  filed  in  the  Dis- 
trict Court  of  Humacao  after  the  said  transcript  of  the  rec- 
ord had  been  received  by  the  secretary  of  the  said  court; 

Thebefore,  In  view  of  the  holding  in  the  case  of  Patxot 
V.  Nodal  et  ai.,  19  P.  R.  R.,  334,  that  an  appeal  will  not  be 
dismissed  on  a  motion  made  after  the  transcript  of  the  rec- 
ord has  been  filed,  which  is  applicable  to  the  case  by  analogy, 
the  said  petition  for  a  writ  of  certiorari  is  denied. 

Petition  denied. 

Chief  Justice  Hernandez  and  Justices  del  Toro,  Aldrey  and 
Hutchison  concurred. 

Mr.  Justice  Wolf  took  no  part  in  the  decision  of  this  case. 


SOBIANO  ET  AL.,  PLAINTIFFS  AND  APPELLANTS,  V.  ReXACH  ET  AL., 

Defendants  and  Respondents. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in 
an  Action  of  Ejectment  and  for  Damages. 

Motion  to  Strike  the  Statement  of  the  Case  and  Bill  of 
Exceptions  from  the  Transcript  of  the  Record. 

No.  1221.— Decided  November  6,  1914. 

Statement  of  Case — Bill  op  Exceptions — Extension  op  Time. — An  extension 
of  time  fcr  filing  the  statement  of  the  case  and  bill  of  exceptions  in  the  lower 
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court  applied  tor  before  the  expiration  of  the  legal  period  of  time,  is  not 
void  because  granted  after  the  expiration  of  said  period. 
Id. — Bill  op  Exceptions — Extension  of  Time. — ^The  statement  of  the  case  and 
bill  of  exceptions  will  not  be  stricken  from  the  transcript  of  the  record  for 
the  only  reason  that  said  papers  were  filed  within  an  extension  of  time  which 
was  applied  for  in  due  time  but  granted  after  the  legal  period  of  time  had 
expired. 

The  facts  are  stated  in  tlie  opinion. 

Mr.  Luis  Samalea  Iglesias  for  the  appellants. 

Messrs.  Bosch  <&  Soto  for  the  respondents. 

Mb.  Justice  Aldrey  delivered  the  opinion  of  the  court. 

From  the  transcript  of  the  record  in  this  appeal  it  ap- 
pears that  on  the  day  before  the  expirati-on  of  the  time  pre- 
scribed by  law  for  submitting  drafts  of  a  statement  of  the 
case  and  l)ill  of  exceptions  to  the  judge  of  the  trial  court 
the  appellant  filed  in  the  oflBce  of  the  secretary  of  the  court 
a  motion  for  an  extension  of  time  of  twenty  days  counting 
from  the  date  of  the  motion,  which  extension  was  granted  by 
the  court  seven  days  later. 

Later,  the  respondents  moved  the  court  to  refuse  to  ap- 
prove the  statement  of  the  case  which  had  been  presented 
within  the  period  of  extension  on  the  ground  that  the  said 
extension  of  time  was  void  because  it  had  been  granted  after 
the  legal  period  had  expired.  The  lower  court  overruled 
the  motion  and  the  respondents  now  ask  this  court  to  strike 
out  the  statement  of  the  case  and  bill  of  exceptions  which 
were  approved  by  the  lower  court  and  are  included  in  the 
transcript  of  the  record  brought  up  to  this  court  for  the 
purposes  of  the  appeal,  on  the  said  ground  of  the  invalidity 
of  the  extension  of  time. 

We  have  already  said  in  the  case  of  Gonzalez  v.  Acha 
et  al,  19  P.  R.  E.,  1143,  that  extensions  of  time  should  be 
asked  for  before  the  expiration  of  the  period  whose  exten- 
sion is  sought.  The  appellants  complied  with  this  require- 
ment in  the  present  case,  and  the  fact  that  the  court  granted 
the  extension  after  the  expiration  of  the  period  in  nowise 
affects  the  appellants.    The  presentation  of  such  motion  to 
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the  judge  or  the  secretary  of  the  court  at  the  proper  time 
was  sufficient  to  enable  the  judge  to  exercise  his  discretional 
power. 

The  motion  should  be  overruled. 

Motion  orernded. 

Chief   Justice    Hernandez    and    Justices    del    Toro    and 
Hutchison  concurred. 

Mr.  Justice  Wolf  took  no  part  in  the  decision  of  this  case. 


C^ARRiLLO,  Appellant,  i\  The  Registrar  of  Property, 

Respondent. 

Appeal  from  a  Decision  of  the  Registrar  of  Property  of  Hu- 
macao  Denying  Admission  to  Record  of  a  Possessory 
Title. 

No.  202.— Decided  November  6,  1914. 

Possessory  Title  Proceeding — E\tdence — Registrar  op  Property — Review. — 
A  registrar  of  property  in  Porto  Rico  has  no  authority  to  review  the  weigh- 
ing of  the  evidence  by  a  court  of  competent  jurisdiction  for  the  purpose  of 
approving  a  possessory  title  proceeding. 

Id. — Evidexce — Registrar  of  Property — Review. — The  authority  of  the  registrar 
to  ascertain  by  examining  a  possessory  title  proceeding  before  recording  it 
whether  the  formalities  and  other  legal  requisites  essential  to  the  validity  of 
Ihe  proceeding  have  been  complied  with,  according  to  the  doctrine  laid  dovra 
in  the  case  of  Fernandez  v.  Registrar  of  Property,  17  P.  R.  R.,  1021,  cannot 
serve  as  the  basis  for  a  refusal  to  record  a  possessory  title  proceeding  on 
the  ground  that  one  of  the  witnesses  testified  in  such  proceeding  that  he 
could  not  state  positively  that  the  petitioner  was  in  possession  of  the  prop- 
erty, for  this  would  amount  to  a  review  of  the  weighing  of  the  evidence  by 
the  judge  who  approved  the  possessory  title  proceeding. 

The  facts  are  stated  in  the  opinion. 

Mr.  Francisco  Qonzdlez  for  the  ap7.»ellant. 

Mr.  Miguel  Planellas,  the  registrar,  filed  a  brief  pro  se. 

Mr.  Justice  del  Toro  delivered  the  opinion  of  the  court. 

Cirilo  Carrillo  Ortiz  instituted  a  proceeding  in  the  Dis- 
trict Court  of  Humacao  to  establish  his  possession  as  owner 
of  a  certain  rural  property  situated  in  the  ward  of  Cande- 
lero  Abajo  of  the  municipal  district  of  Humacao.     The  for- 
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malities  prescribed  by  the  Mortgage  Law  having  been  fol- 
lowed and  the  proceeding  having  been  approved  by  the  court, 
it  was  presented  in  the  registry  of  property  of  the  district 
for  record  and  the  registrar  refused  to  admit  the  same  to 
record  for  the  reasons,  stated  in  the  following  decision  from 
which  the  interested  party  took  the  present  administrative 
appeal : 

**  Admission  to  record  of  this  document  is  denied  because  witness 
Julio  D.  Ouzman  testified  that  he  did  not  know  positively  whether 
the  petitioner  was  in  possession  of  the  property  referred  to  in  the  pos- 
sessory title  proceeding,  therefore  the  testimony  did  not  conform  to 
the  provisions  of  rule  3  of  paragraph  5  of  article  391  of  the  Mortgage 
Law.  In  lieu  thereof  a  cautionary  notice  has  been  entered  for  120 
days  in  favor  of  the  petitioner,  Cirilo  Carrillo  Ortiz,  on  the  reverse 
side  of  page  118  of  volume  22  of  Ilumacao,  property  number  445, 
duplicate,  entry  letter  A;  and,  further,  in  accordance  with  article 
393  of  the  Mortgage  Law%  it  is  stated  that  an  examination  of  the  rec- 
ords of  the  registry  shows  that  the  property  in  regard  to  which  the 
possessory  title  proceeding  w-as  brought  forms  a  part  of  property 
number  445,  duplicate,  entered  on  page  114  of  volume  22  of  Huma- 
cao,  composed  of  28.37  cuerdas,  one  undivided  half  of  which  is  record- 
ed in  the  name  of  Julio  Guzm&n  y  Toro  and  the  other  in  the  name 
of  Dolores  Lopez  Martinez,  married  to  Pedro  Mas  Fonolledas. 

**Humacao;  August  17,  1914.    The  Registrar,  Miguel  Planellas." 

The  second  defect  referred  to  in  the  foregoing  decision  of 
the  registrar  is  not  involved  in  the  appeal.  The  appellant 
himself  states  in  his  brief  that  he  will  follow^  the  procedure 
prescribed  by  article  393  of  the  Mortgage  Lavr.  Therefore, 
the  question  to  be  considered  and  decided  is  confined  to  the 
first  ground  of  the  decision. 

As  we  have  seen,  the  registrar  bases  his  refusal  to  record 
the  possessory  title  on  the  ground  that  one  of  the  witnesses 
who  testified  in  the  proceeding  stated  that  he  could  not  state 
positively  that  the  petitioner  was  in  possession  of  the  prop- 
erty. Having  regard  to  the  foregoing  and  before  considering 
and  deciding  whether  the  conclusion  of  the  registrar  is  well 
founded  or  not,  the  following  primary  question  presents  it 
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self:  Has  a  registrar  of  property  in  Porto  Eico  authority 
to  review  the  weighing  of  evidence  by  a  court  of  competent 
jurisdiction  in  proceedings  for  the  approval  of  a  possessory 
title? 

In  our  opinion,  in  accordance  with  law  and  jurisprudence, 
the  answer  must  be  in  the  negative. 

In  the  case  of  Ramirez  v.  The  Registrar,  16  P.  R.  R.,  330, 
this  court,  through  Mr.  Chief  Justice  Hernandez,  expressed 
itself  as  follows : 

''Article  18  of  the  Mortgage  Law  grants  registrars  the  power  to 
classify,  under  their  responsibility,  the  documents  issued  by  judicial 
authorities,  for  the  sole  purpose  of  admitting,  suspending,  or  refusing 
their  record  or  entry;  but  such  power  does  not  authorize  them  to  ex- 
amine the  grounds  of  judicial  decisions,  nor  to  base,  upon  the  opin- 
ion they  may  form  of  the  legality  of  such  grounds,  the  denial  of  any 
record  or  entry,  although  it  is  permissible  for  them  to  consider  wheth- 
er or  not  they  have  been  rendered  by  a  court  of  competent  jurisdic- 
tion and  in  the  proper  action,  according  to  the  doctrine  established 
by  the  General  Directorate  of  Registries  of  Spain,  in  its  decisions  of 
April  10  and  June  7,  1876;  January  19,  1877;  December  22,  1882; 
December  18,  1883;  April  27  and  May  5,  1894;  September  27,  1897; 
and  October  6,  1900. 

''And  this  could  not  be  otherwise  because  the  grounds  of  judicial 
decisions,  and  the  very  important  function  of  weighing  the  evidence, 
are  intrusted  to  the  wisdom  and  integrity  of  courts  of  justice,  which 
act  within  a  sphere  entirely  independent  of  that  of  the  registrars  of 
property. 

''Whether  or  not  the  District  Court  of  Guayama  committed  an 
error  in  approving  the  application  for  a  declaration  of  ownership  in 
question,  cannot  be  decided  by  the  registrar  of  said  district,  but  by 
the  judicial  authority  in  the  proper  action  instituted  by  any  person 
considering  himself  aggrieved." 

The  respondent  registrar  cites  in  his  defense  the  decision 
of  this  court  in  the  case  of  Fernandez  v.  The  Registrar  of 
Property,  17  P.  R.  R.,  1021,  in  which  this  court,  through  Mr. 
Justice  Aldrey,  expressed  itself  as  follows: 

"Subdivision  2  of  article  18  of  the  Mortgage  Law  confers  upon 
registrars  the  power  to  pass  upon  all  documents  directed  to  them  by 
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judicial  authorities,  and  consequently  they  can  determine  whether  the 
judge  had  jurisdiction  over  the  subject-matter,  the  nature  of  the  case, 
and  the  scope  of  the  decision ;  whether  such  decision  was  rendered  by 
due  process  of  law;  whether  the  formalities  and  other  requisites  es- 
sential to  the  validity  of  such  decision  were  duly  complied  with,  and 
whether  such  judicial  decision  conforms  strictly  to  all  the  formalities 
which  are  necessary  under  the  Mortgage  Law  in  order  that  the  rec- 
ord may  be  entered." 

As  will  be  seen,  the  doctrine  laid  down  in  the  foregoing 
oase  is  the  same  as  that  established  in  the  said  Ramirez  case- 
In  his  brief  the  registrar  does  not  give  the  reasons  why  he 
considers  that  the  Fernandez  case  supports  his  refusal,  but 
only  underlines  the  following  words  which  appear  in  the  par- 
agraph above  quoted,  namely,  ''whether  the  formalities  and 
other  requisites  essential  to  the  validity  of  such  decision  were 
duly  complied  with."  In  our  opinion,  these  words  cannot 
serve  as  a  ground  for  the  decision  appealed  from,  because 
the  authority  of  the  registrar  to  ascertain  by  an  examination 
of  a  possessory  title  before  recording  the  same  whether  the 
formalities  and  other  legal  requisites  essential  to  its  validity 
were  duly  complied  with,  by  no  means  includes  the  power  to 
review^  the  w^eighing  of  the  evidence  by  the  court,  and  the  ac- 
tion of  the  registrar  in  this  case  amounts,  in  fact,  only  to  a 
review  of  the  weighing  of  the  evidence  in  the  final  judgment 
rendered  by  the  District  Court  of  Humacao  in  the  posses- 
sory title  proceeding  in  question. 

That  part  of  the  decision  appealed  from  which  is  based 
on  the  violation  of  rule  3  of  paragraph  5  of  article  391  of  the 
Mortgage  Law^,  should  be  reversed  without  prejudice  to  the 
proper  compliance  with  article  393  of  the  said  Mortgage  Law. 

Reversed  as  to  the  part  appealed  from. 

Chief  Justice  Hernandez  and  Justices  Aldrey  and  Hutchi- 
son concurred. 

Mr.  Justice  Wolf  took  no  part  in  the  decision  of  this  case- 
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Pabkeb,  Plaintiff  and  Respondent,  v.  Oller,  Defendant 

AND  Appellant. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in 

an  Action  of  Unlawful  Detainer. 

Motion  for  Dismissal  of  Appeal. 

No.  . — ^Decided  November  13,  1914. 

Appeal — Statement  or  Case. — Failure  to  file  a  statement  of  the  case  is  not  of 
itself  sufficient  ground  to  warrant  the  dismissal  of  an  appeal. 

The  facts  are  stated  in  the  decision. 
Mf.  0.  M.  Wood  for  the  respondent. 
The  appellant  did  not  appear. 

decision. 

The  court  having  carefully  considered  the  motion  jBled 
by  the  respondent  for  dismissal  of  this  appeal  on  the  sole 
ground  that  the  extension  of  time  granted  by  the  trial  court 
for  filing  the  statement  of  the  case  had  expired  and  the  said 
statement  had  not  been  presented,  and  this  ground  not  being 
sufiicient  of  itself  to  warrant  a  dismissal  of  ttie  appeal,  ac- 
cording to  the  doctrine  laid  down  by  this  court  in  the  cases 
of  Successors  of  Jose  Martinez  v.  Tomds  DdvUa  (t  Co.,  17 
P.  E.  E.,  1068,  and  Monge  v.  Central  Vannina,  19  P.  E.  E., 
1187,  the  motion  is  overruled  without  prejudice  to  the  rights 
of  the  parties. 

Motion  overruled. 

Justices  Wolf,  del  Toro,  Aldrey  and  Hutchison  concurred. 
Mr.  Chief  Justice  Hernandez  did  not  sit  at  the  hearing 
on  this  motion. 


Dee,  Vol.il-i: 
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TJbriza,  Plaintiff  and  Respondent,  v.  Negbon,  Defendant 
AND  Appellant,  and  the  Unknown  Heirs  of  Mabiano 

ViLLANUA. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in 
an  Action  for  Nullity  of  Contract  and  for  Divorce  and 
Liquidation  of  Community  Partnership. 

Motion  to  Dismiss  the  Appeal. 

No.  . — Decided  November  13,  1914. 

Appeal — Notice  op  Appeal — Service  on  Adverse  Party. — As  a  general  rule  mo- 
tions of  this  kind  require  a  careful  inquiry  into  the  merits  of  the  case  in 
order  to  determine  whether  the  party  who  has  not  been  served  with  the  notice 
of  appeal  is  really  an  adverse  party  whose  rights  would  be  affected  by  the 
ruling  on  the  motion,  and  this  inquiry  can  be  made  to  better  advantage  after 
the  transcript  of  the  record  has  been  filed  and  both  parties  have  been  heard 
at  the  hearing  on  the  appeal  on  its  merits,  therefore  the  motion  is  overruled 
without  prejudice  to  the  consideration  of  this  question  at  the  hearing  on  the 
appeal. 

The  facts  are  stated  in  the  decision. 

Messrs.  Alvarez  Nava  <&  Doming uez  and  Francisco  de  k 
Torre  for  the  respondent. 

Messrs.  Jose  de  Diego  and  Luis  Mendez  Vaz  for  Fran- 
cisca  Negron. 

DECISION. 

Whereas,  The  plaintiff-respondent  has  filed  a  motion  for. 
dismissal  of  this  appeal  because  the  notice  of  appeal  was 
not  served  on  the  unknown  heirs  of  Mariano  Villanua. 

Whereas,  In  accordance  with  the  jurisprudence  laid  down 
by  this  court  in  the  cases  of  Succession  of  Igaravidez  et  al 
V.  Succession  of  Gallart  et  al.,  17  P.  E.  R.,  1166;  Successm 
of  Igaravidez  et  al.  v.  Ruhert  Hermanos  et  al.,  20  P.  R.  K., 
145,  and  Caldelas  v.  Ramirez  et  al.,  20  P.  R.  R.,  31,  ns  a  gen- 
eral rule  motions  of  this  kind  require  a  careful  inquiry  into 
the  merits  of  the  case  in  order  to  determine  whether  the  party 
who  has  not  been  served  with  the  notice  of  appeal  is  really 
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an  adverse  party  whose  rights  would  be  affected  by  the  rul- 
ing on  the  motion,  and  such  inquiry  can  be  made  to  better 
advantage  after  the  transcript  of  the  record  has  been  filed 
and  both  parties  have  been  heard  at  the  hearing  on  the  ap- 
peal  on  its  merits : 

Thebeporb,  In  accordance  with  the  jurisprudence  cited, 
the  said  motion  is  overruled  without  prejudice  to  the  con- 
sideration of  this  question  at  the  hearing  on  the  appeal. 

Motion  overruled. 

Jifstices  Wolf,  del  Toro,  Aldrey  and  Hutchison  concurred. 
Mr.  Chief  Justice  Hernandez  did  not  sit  at  the  hearing 
on  this  motion. 


Belaval,  Plaintiff  and  respondent,  v,  Todd,  Mayor  of  San 

Juan,  Defendant  and  Appellant. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in  a 
'     Mandamus  Proceeding. 

Motion  of  the  Eespondent  for  Dismissal  of  the  Appeal. 

No.  . — Decided  November  16,  1914. 

Appeal — Dismissal  of  Appeal. — Rule  59,  which  is  relied  on  in  this  case  as 
authority  for  the  motion  for  dismissal  of  the  appeal,  contains  three  funda- 
mental grounds  for  the  dismissal  of  an  appeal;  namely,  that  it  has  not  been 
prosecuted  by  the  appellant  with  duo  diligence,  or  in  good  faith,  or  that  the 
appeal  is  frivolous.  Held:  That  not  one  of  these  grounds  has  been  shown 
clearly  to  exist  in  this  case. 

jd, — Diligence — Extension  op  Time — Statement  of  Case. — Although  the  fact 
that  the  appellant  did  not  ask  for  the  stenographic  notes  until  June  8,  while 
the  appeal  was  taken  on  May  24,  1914,  and  did  not  insist  upon  having  them 
but  waited  until  the  month  of  September,  when  they  were  delivered,  and  did 
not  file  the  statement  of  the  case  witliin  the  ample  time  allowed,  but  applied 
for  a  new  extension  of  time  in  which  to  do  so,  reveals  very  little  or  no 
activity  on  the  part  of  the  appellant  in  the  preparation  of  the  appeal,  these 
facts  do  not  of  themselves  constitute  absolute  proof  of  the  want  of  diligence 
required  by  rule  59  of  this  court  in  order  to  warrant  the  dismissal  of  an 
appeal  on  that  ground  alone. 
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Id. — ^Indefinite  Extension  of  Time. — ^When  a  motion  for  dismissal  of  an  appeal 
is  based  on  rule  59  of  this  court  the  question  raised  by  the  respondent  that 
an  extension  of  thirty  days,  counting  from  the  delivery  of  the  stenograpliic 
notes,  is  void  because  the  time  fixed  is  not  specific,  cannot  be  decided  upon 
said  motion. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Horacio  S.  BelavcU  and  Eduardo  Acuna  for  the 
respondent. 

Mr.  Ramon  Falcon  for  the  appellant.  . 

Mb.  Justice  del  Tobo  delivered  the  opinion  of  the  court. 

The  plaintiff -respondent,  through  his  attorney,  filed  a  mo- 
tion in  this  court  for  dismissal  of  the  appeal  in  accordance 
with  the  provision  of  rule  59  of  this  court,  which  reads  as 
follows : 

**  After  the  expiration  of  ninety  days  from  the  time  of  the  notice 
of  the  appeal,  and  even  if  any  extension  of  time  has  been  allowed  by 
the  court  below,  any  case  not  previously  filed  in  this  court  may,  in  the 
discretion  of  the  court,  be  dismissed  on  motion  if  it  be  shown  satisfac- 
torily that  the  appellant  has  not  prosecuted  his  appeal  with  due  dili- 
gence or  in  good  faith,  or  that  the  appeal  is  a  frivolous  one.*' 

In  the  case  of  Vega  et  ah  v.  Rodriguez  et  al.,  19  P.  E.  B., 
952,  this  court  construed  the  above  rule  as  follows: 

**The  mere  failure  to  present  the  transcript  of  the  record  in  this 
court  within  90  days  after  the  filing  of  the  notice  of  appeal  is  not 
sufficient  to  warrant  the  dismissal  of  the  appeal  by  this  court  under 
rule  59.  It  must  be  shown  besides  that  the  appeal  has  not  been 
prosecuted  with  due  diligence  or  in  good  faith,  or  that  it  is  frivolous." 
(Syllabus.) 

From  the  record  of  the  case  presented  for  our  considera- 
tion it  appears  that  the  appeal  was  taken  on  May  24,  1914; 
that  on  May  29,  1914,  an  extension  of  thirty  days  from  the 
time  of  the  delivery  of  the  stenographic  notes  was  solicited 
and  granted  for  filing  a  bill  of  exceptions ;  that  the  trial  court 
entered  upon  its  vacation  on  June  1,  1914,  which  terminated 
Oil  July  31,  1914 ;  that  the  stenographic  notes  were  delivered 
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to  the  appellant  on  September  8,  1914;  that  on  October  2, 
1914,  the  appellant  moved  for  a  fnrther  extension  of  thirty 
days  and  was  granted  an  extension  of  fifteen  days,  counting 
from  the  eighth  of  said  month;  that  on  October  20,  1914,  the 
appellant  moved  for  another  extension  of  ten  days  and  was 
granted  an  extension  of  five  days;  that  the  respondent,  who 
up  to  then  had  made  no  objection,  filed  a  motion  in  the  trial 
court  on  October  26,  1914,  asking  the  court  to  reconsider  its 
former  orders  and  set  aside  the  first  and  following  extensions 
of  time  granted  the  appellant.  The  said  motion  having  been 
argued  before  the  trial  court,  it  was  overruled  on  October  28, 
1914.  It  also  appears  from  the  record  that  the  defendant-ap- 
pellant did  not  apply  to  the  stenographer  for  the  notes  taken 
by  him  at  the  trial  until  June  8,  1914. 

The  party  who  filed  the  motion  under  consideration  has 
not  even  attempted  to  show  that  the  appeal  taken  in  this 
case  IS  frivolous.  His  contention  is  based  on  lack  of  diligence 
and  perhaps  on  the  bad  faith  of  the  appellant.  As  regards 
bad  faith,  there  is  no  proof  whatever;  and  with  respect  to 
lack  of  diligence,  although  the  fact  that  the  appellant  did 
not  ask  for  the  stenographic  notes  until  June  8  and  did  not 
insist  upon  the  delivery  of  them  but  waited  until  the  month 
of  September,  when  they  were  delivered,  and  did  not  file 
the  statement  of  the  case  within  the  ample  period  allowed 
but  applied  for  a  new  extension  of  time  in  which  to  do  so, 
really  reveals  very  little  or  no  activity  on  the  part  of  the  ap- 
pellant in  the  preparation  of  the  appeal,  these  acts  do  not 
constitute  absolute  proof  of  want  of  diligence,  as  required  by 
the  Eules  of  this  court,  so  that  this  fact  alone  may  serve  as  a 
basis  for  dismissing  an  appeal  without  considering  it  on  its 
merits,  especially  considering  the  fact  that  when  the  case  was 
submitted  to  the  trial  court,  which  undoubtedly  was  in  a  bet- 
ter position  than  we  are  to  pass  upon  the  same,  it  was  decided 
against  the  plaintiff. 

In  his  motion  and  in  his  brief  in  support  thereof  the  plain- 
tiff-respondent raises  and  argues  an  important  point  of  law 
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to  the  effect  that,  in  his  opinion,  the  extension  of  time  of 
thirty  days  granted  to  the  appellant  by  the  district  court,  to 
be  counted  from  the  time  of  the  delivery  of  the  stenographic 
notes,  is  void  because  the  period  fixed  is  not  definite. 

In  view  of  the  terms  in  which  the  motion  for  dismissal  of 
the  appeal  has  been  presented  the  question  referred  to  in  the 
preceding  paragraph  cannot  be  considered  or  decided. 

Eule  59,  which  is  relied  on,  establishes  three  fundamental 
grounds  for  the  dismissal  of  an  appeal,  namely,  failure  of  the 
appellant  to  prosecute  the  same  with  due  diligence,  or  in 
good  faith,  or  when  the  appeal  is  frivolous.  We  have  already 
seen  that  not  one  of  these  grounds  has  been  shown  conclu- 
sively to  exist  in  this  case. 

If,  in  accordance  with  the  contention  of  the  mover,  it 
should  be  held  that  the  extension  of  time  of  thirty  days,  count- 
ing from  the  time  of  the  delivery  of  the  stenographic  notes 
was  void,  then  we  should  be  forced  to  the  conclusion  that 
there  w^s  no  statement  of  the  case  that  could  be  considered 
validly  .hj  this  court  in  this  appeal  and  not  that  the  appel- 
lant had  failed  to  prosecute  the  appeal  with  due  diligence  or 
in  good  faith,  and,  therefore,  the  legal  status  of  the  case 
would  be  entirely  different. 

Therefore,  confining  ourselves  to  a  consideration  of  the 
question  as  presented,  we  are  of  the  opinion  that  the  motion 
of  the  plaintiff -respondent  for  dismissal  of  the  appeal  should 
be  overruled,  without  prejudice  to  such  rights  as  he  may 
possess. 

Motion  overruled  without  prejudice  to  tJi^ 
rights  of  the  mover. 

Justices  Wolf,  Aldrey  and  Hutchison  concurred. 
Mr.  Chief  Justice  Hernandez  did  not  sit  at  the  hearing  on 
this  motion. 
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Leon  et  al..  Plaintiffs  and  Eespondents,  v.  Bbusi, 
Municipal  Judge,  Defendant  and  Appellant. 

Appeal  from  the  District  Court  of  Arecibo  in  Certiorari 
Proceedings  in  an  Action  of  Unlawful  Detainer. 

Motion  of  the  Respondents  for  Dismissal  of  the  Appeal  for 
Failure  to^  Bring  the  Same  Within  the  Time  Fixed  by 
Law. 

No.  1223.— Decided  November  20,  1914. 

Appeal — Certiorari. — Certiorari  is  a  special  proceeding,  within  the  meaning  of 
subdivision  1  of  section  295  of  the  Code  of  Civil  Procedure,  as  amended  by 
the  Act  of  March  11,  1908,  and  an  appeal  may  be  taken  to  the  Supreme  Court 
from  a  final  judgment  of  the  district  coyrt  within  thirty  days.  The  appeal 
will  not  be  dismissed  because  it  was  not  taken  within  ten  days  after  notice 
of  judgment. 

The  facts  are  stated  in  the  decision. 
Messrs.  Rafael  Lopez  Landron  and  Juan  Gregory  for  .the 
respondents. 

The  appellant  filed  a  brief  pro  se. 

.  DECISION. 

Whebbas,  The  respondent  has  filed  a  motion  in  this  court 
for  the  dismissal  of  the  appeal  in  the  above-entitled  case 
for  the  reason  that  the  notice  of  appeal  from  the  final  judg- 
ment was  filed  26  days  after  the  rendition  thereof; 

Whereas,  Subdivision  1  of  section  295  of  the  Code  of 
Civil  Procedure,  as  amended  by  the  Act  of  March  11,  1908, 
provides  that  appeals  may  be  taken  to  the  Supreme  C'ourt 
from  judgments  of  the  district  courts  in  actions  or  special 
proceedings  within  one  month  after  the  entry  of  judgment; 

Whereas,  An  application  for  a  writ  of  certiorari  is  a 
special  proceeding  within  the  meaning  of  the  said  subdivi- 
sion, as  has  been  held  by  this  court  in  the  case  of  American 
R.  R.  Co.  of  P.  R.  V.  Municipal  Court,  16  P.  R.  R.,  227. 
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Thebbfobb,  The  notice  of  appeal  having  been  filed  within 
the  time  prescribed  by  the  said  subdivision,  the  motion  of 
the  respondents  for  dismissal  of  this  appeal  is  overruled. 

Motion  overruled. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro,  Al- 
drey  and  Hutchison  concurred. 


Faloo,  Repbbsenting  Heb  Minob  Child,  Petitionee,  v.  Her- 
nandez, Secbetaby  of  the  Supeeme  Couet,  Respondent. 

Petition  for  a  Writ  of  Mandamus  to  the  Secretary  of  the 
Supreme  Court  Directing  Him  to  Certify  Without  Charge 
a  Transcript  of  the  Record  in  a  Case  Appealed  to  the 
Supreme  Court  of  the  United  States. 

No.  147. — Decided  November  23,  1914. 

Fees — Order  of  District  Court  Granting  Leave  to  Sue  in  Forma  Paupkbis— 
Effect  on  Secretary  op  Supreme  Court.— ^-Orders  of  district  courts  granting 
leave  to  sue  in  forma  pauperis  only  relieve  the  party  interested  from  the 
paym^it  of  fees  accruing  in.  said  courts,  pursuant  to  the  Act  of  March  10, 
1904,  but  do  not  extend  to  obliging  the  secretary  of  this  court  to  abstiun 
from  the  collection  of  the  fees  prescribed  by  the  Act  of  March  12,  1908. 

The  facts  are  stated  in  the  opinion. 

Mr.  Fernando  Vazquez  for  the  petitioner. 

The  respondent  did  not  appear. 

Mr.  Justice  Aldrey  delivered  the  opinion  of  the  court. 

Eosa  Falco,  as  the  representative  of  her  minor  son. 
brought  an  action  in  the  District  Court  of  Mayagiiez,  which 
authorized  her  to  bring  the  suit  in  forma  pauperis.  The 
case  having  come  before  this  court  on  appeal  and  our  judg- 
ment having  been  adverse  to  her,  she  has  appealed  to  the 
Supreme  Court  of  the  United  States. 
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Alleging  these  facts  and  also  that  the  secretary  of  this 
cotirt  demands  of  her  the  smn  of  $32  in  revenue  stamps  to 
be  afl&xed  to  the  certified  transcript  to  be  sent  up  to  the  appel- 
late court,  she  moves  this  court  to  issue  a  peremptory  writ 
of  viandamus  directing  the  secretary  to  certify  to  the  tran- 
script without  collecting  any  fee  for  his  services. 

In  prescribing  the  fees  which  the  secretary  and  marshal 
of  the  district  courts  may  lawfully  charge  for  services  ren- 
dered by  them  in  discharging  the  duties  imposed  upon  them 
by  law,  the  Act  concerning  fees  and  compensation  of  cer- 
tain officers  of  March  10,  1904,  empowered  the  courts  to  re- 
lieve parties  in  civil  actions  from  the  payment  of  such  fees 
upon  proof  that  they  are  unable  to  pay  the  same  and  that 
they  have  a  good  cause  of  action  or  defense.  .  Therefore, 
in  accordance  with  the  said  statute,  the  order  of  the  District 
Court  of  Mayagiiez  only  relieved  Eosa  Falco  from  the  pay- 
ment of  the  fees  therein  mentioned  which  were  incurred  in 
the  said  court,  hence  that  order  cannot  bind  the  secretary 
of  this  court  nor  can  we  make  use  of  it  in  order  to  compel 
him  to  certify  the  transcript  without  collecting  the  amount 
claimed. 

Moreover,  the  fees  demanded  by  the  secretary  of  this 
court  are  not  fixed  by  the  above  statute,  but  by  a  subsequent 
act  fixing  certain  fees,  approved  March  12,  1908,  and  there 
is  no  statute  authorizing  this  court  to  excuse  their  payment. 

The  application  for  a  writ  of  mandamus  is  denied. 

Petition  denied. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro  and 
Hutchison  concurred. 
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Parker,  Plaintiff  and  Respondent,  v.  Oller,  Defendant  and 

Appellant. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in 

an  Action  of  Unlawful  Detainer. 

Motion  of  Respondent  for  Dismissal  of  the  Appeal  and  Mo- 
tion of  the  Appellant  for  Leave  to  File  the  Transcript 
of  the  Record. 

No.  1241.— Decided  November  27,  1914. 

Appeal — Tran  script  of  Record. — When  the  transcript  of  the  record  ifl  filed  after 
the  service  of  a  motion  to  dismiss  the  appeal,  the  appeal  will  be  dismissed. 

The  facts  are  stated  in  the  decision. 
Mr.  0.  M.  Wood  for  the  respondent. 
Mr.  Artemio  P.  Rodriguez  for  the  appellant. 

DECISION. 

Whereas,  The  District  Court  of  San  Juan,  Section  1,. 
rendered  judgment  in  this  case  on  September  24,  1914,  from 
which  the  defendant  appealed  on  the  29th  of  the  same  months 
and  no  draft  of  a  statement  of  the  case  has  been  presented 
for  the  approval  of  the  said  court; 

Whereas,  The  respondent  filed  a  motion  in  this  court 
on  November  16,  instant,  for  dismissal  of  this  appeal  on  the 
ground  that  the  transcript  of  the  record  had  not  been  filed 
in  this  court  although  the  time  fixed  therefor  had  expired 
and  no  extension  of  time  had  been  asked  for,  which  motion 
was  served  on  the  adverse  party  on  the  same  day  and  a 
hearing  thereon  was  set  for  November  23,  instant; 

Whereas,  The  appellant  filed  the  transcript  of  the  rec- 
ord, consisting  of  nine  typewritten  pages,  on  the  same  23rd 
day  of  the  present  month,  and  a  few  moments  before  the 
hearing  filed  a  motion,  accompanied  by  an  affidavit  alleging 
as  reasons  for  his  not  having  filed  the  transcript  in  due  time 
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that  the  stenographer  of  the  lower  court  had  to  give  prefer- 
ence to  other  matters  which  prevented  him  from  preparing 
the  record  at  the  proper  time,  and  also  the  fact  that  a  judg- 
ment in  another  case  had  been  erroneously  copied  into  the 
transcript,  for  which  reasons  he  asked  this  court  to  admit 
the  transcript  of  the  record  and  to  overrule  the  motion  for 
dismissal  of  the  appeal; 

Whebbas,  In  accordance  with  the  jurisprudence  laid  down 
in  the  case  of  Diaz  v.  Velez  et  al,  16  P.  E.  R.,  809,  and  rule 
58  of  this  court,  an  appeal  should  be  dismissed  when  the 
transcript  of  the  record  is  filed  after  the  date  of  service  of 
the  motion  for  dismissal  of  the  appeal. 

Therefore^  Pursuant  to  sections  299,  as  amended  by  Act 
No.  70  of  March  9,  1911,  and  303  of  the  Code  of  Civil  Pro- 
cedure, and  rules  40,  58,  and  60  of  this  court,  the  appeal 
taken  by  defendant  Jose  Oiler  Diaz  from  the  judgment  ren- 
dered by  the  District  Court  of  San  Juan,  Section  1,  on  Sep- 
tember 24,  1914,  is  dismissed,  and  it  is  ordered  that  the  trial 
court  be  notified  thereof  for  such  purposes  as  may  follow. 

Appeal  dismissed  and  motion  of  appellant  overruled. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro,  Al- 
drey  and  Hutchison  concurred. 


The  People,  Plaintiff  and  Respondent,  v.  Ramirez, 

Defendant  and  Appellant. 

Appeal  from  the  District  Court  of  Humacao. 

Motion  by  Attorney  Showing  that  the  Defendant  Died  on 

October  12,  1914. 

No.  702.— Decided  November  30,  1914. 

Appeal — Death  op  Accused. — A  criminal  action  is  extinguished  by  the  death  of 
the  accused  and,  therefore,  as  no  practical  result  could  be  attained  by  con- 
sidering and  deciding  the  appeal  taken  by  him,  it  should  be  dismissed. 
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The  facts  are  stated  in  the  decision. 

Mr.  Salvador  M  est  re,  fiscal,  for  The  People. 

Mf.  Francisco  Gonzalez  for  the  accused. 

DECISION. 

Whebeas,  According  to  an  affidavit  filed  by  Attorney 
Francisco  Gonzalez  the  accused,  Octavio  Ramirez,  who  was 
convicted  by  the  District  Court  of  Humacao  of  carnal  abuse 
of  children  and  sentenced  on  May  1,  1914,  to  one  year's  im- 
prisonment in  the  penitentiary  at  hard  labor,  died  in  the  * 
city  of  Humacao  on  October  12,  1914,  before  a  day  had  been 
set  for  a  hearing  on  the  appeal  taken  by  him  from  the  said 
judgment ; 

Whereas,  A  criminal  action  is  extinguished  by  the  death 
of  the  accused  and  therefore  no  practical  result  would  fol- 
low the  consideration  and  decision  of  this  appeal; 

Therefore,  In  accordance  with  the  jurisprudence  laid 
down  by  this  court  in  the  cases  of  The  People  v.  Rivera, 
18  P.  E.  R.,  1056;  Ex  parte  Sanchez  et  al,  20  P.  R.  R.,  109; 
The  Property  Owners'  League  v.  San  Juan,  14  P.  R.  B., 
85;  Centre  de  Detallistas  de  San  Juan  v.  A.  Vicente  et  ci'-, 
17  P.  R.  R.,  846;  San  Juan  Hippodrome  Co.  v.  Insular  Rac- 
ing Commission,  21  P.  R.  R.,  1 ;  fuid  Post  et  al.  v.  Veve  et  oi., 
21  P.  R.  R.,  30,  this  appeal  is  dismissed  without  costs,  and 
it  is  ordered  that  the  District  Court  of  Humacao  be  notified 
thereof  for  such  purposes  as  may  follow. 

Appeal  dismissed  de  officio. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro,  Al- 
drey  and  Hutchison  concurred. 
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The  People,  Plaintiff  and  Appellant,  v,  Fa.tauoo, 

Defendant  and  Respondent. 

Appeal  from  the  District  Court  of  Mayagiiez  in  a  Prosecution 
for  Violation  of  the  Internal  Revenue  Law. 

Motion  by  respondent  to  join  and  dismiss  two  appeals,  etc. 

No.  132.— Decided  December  4,  1914. 

Appeal — Joindek  op  Appeals — ^Withdrawal  op  Appeal. — A  pending  appeal  can- 
not be  joined  with  another  which  has  been  withdrawn  by  the  appellant  when 
the  respondent  in  both  cases  who  applies  for  such  joinder  has  taken  no  steps 
to  reinstate  the  appeal  withdrawn. 

Internal  Eevenub — ^Unlawful  Eemoval  op  Alcohol — Information. — When  in 
the  case  of  an  alleged  violation  of  the  Internal  Revenue   Act  the   ori<;inri) 
information  charges  that  a  certain  quantity  of  alcohol  was  removed  front  w 
distillery  without  the  payment  of  the  internal  revenue  tax  and  the  amend "d 
information  alleges  that  the  accused  defrauded  The  People  (*'  ^*".  lo  Kico  of 
the  amount  of  the  internal  revenue  tax  on  a  specified  qu8*i:.  y  of  alcohol  by 
failing  to  pay  said  tax  at  the  time  required  by  law  and  in  the  manner  pro- 
vided for  by  the  regulations  promulgated  by  the  Treasurer  of  Porto  Rico, 
setting  out  also  in  detail  the  acts,  means,  and  manner  ly  wlxir^    fi^^  <:nif7 
fraud  was  committed,  although  the  second  information  only  states  more  clearly 
and  precisely  the  offense  charged  in  the  original  information  and  although  the 
latter  may  be,  perhaps,   sufficient  to   support   a  conviction   for   the   offense 
charged   in  the  amended   information,   it   is  not   necessarily   true   that   such 
amended  information  is  ''the  same  thing  stated  in  more  words." 
Judicial  Notice. — As  a  general  rule  courts  will  not  take  judicial  notice  on  their 
own  motion  of  the  record  of  another  different  case,  although  it  may  be  related 
to  the  case  at  bar. 
Evidence — Reference  to  Pacts  Proved  in  Another  Case. — As  there  is  not  the 
slightest  indication  in  the  record  of  this  case  of  any  admission,  stipulation, 
or  proof  tending  to  suggest  to  the  lower  court  that  the  evidence  in  this  case 
would  be  a  simple  repetition  of  that  introduced  in  another  former  case,  said 
court  cannot  take  it  for  granted  that  this  may  be  true,  nor  can  it  be  pre- 
sumed that  the  court  did  so,  especially  when  in  giving  its  reasons  for  adopting 
the  opinion  delivered  in  the  former  case  as  grounds  for  the  order  made  in 
this  case  the  court  stated  that  ''the  facts  on  which  the  said  ruling  in  that 
case  was  based  are  identical  with  the  facts  alleged  in  the  present  information, 
with  the  exception  of  the  dates  on  which  the  acts  are  alleged  to  have  been 
committed,  as  to  which  there  is  a  difference." 
Setting  Aside  Information — Dismissal  of  Action — Construction  op  Decis- 
ion.— The  dispositive   part  of  the  decision  appealed   from,  based   upon   an 
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opinion  delivered  in  another  former  case  which  was  made  a  part  of  the  said 
decision  in  view  of  the  supposed  identity  of  the  facts  alleged  in  the  amended 
information  with  the  facts  proved  in  the  former  case,  reads  as  follows: 
<  ( *  *  *  ^^^^  ^j^Q  facts  stated  in  the  information  do  not  constitute  an 
offense  against  the  laws  of  Porto  Bico,  therefore  the  court  rules  that  the  said 
information  should  be,  and  hereby  is,  set  aside  (desextimar)  and  the  same 
should  be  pigeonholed  (archivar)  and  dismissed  (sobreseer),'*  It  was  held 
that  what  the  court  found,  as  is  shown  on  the  face  of  the  said  decision, 
was  that  the  facts  alleged  in  the  amended  complaint  did  not  constitute  an 
offense  against  the  laws  of  Porto  Bico  and  that  what  the  conrt  did  was  to 
set  aside  the  said  amended  information,  and  that  the  decision  appealed  from, 
liberally  construed,  amounts  to  a  judgment  in  favor  of  the  accused  on  the 
court's  own  motion  in  the  nature  of  a  demurrer,  and  that  by  no  means  can 
the  said  decision  be  construed  as  a  dismissal  of  the  action  in  furtherance  of 
justice  under  section  451  of  the  Code  of  Criminal  Procedure. 

Information — Justification  or  Excuse — Legal  Bar. — After  considering  the 
amended  information  it  was  held  that  the  facts  alleged  constitute  a  public 
offense  and  that  the  information  contains  nothing  which,  if  true,  would. con- 
stitute a  justification  or  legal  excuse  for  the  offense  charged  or  a  legal  bar 
to  the  action. 

Appeal — ^Judgment  on  Pleadings. — After  examining  the  decision  appealed  from 
in  the  light  of  the  attendant  circumstances  of  the  case  it  was  held  that 
whether  considered  as  an  order  setting  aside  the  information  on  the  ground 
that  the  facts  alleged  did  not  constitute  an  offense,  or  as  a  judgment  in 
favor  of  the  accused  on  the  court's  own  motion  in  the  nature  of  a  demurrer, 
the  said  decision  is  appealable  under  section  348  of  the  Code  of  Criminal 
Procedure,  and  that  as  the  lower  court  committed  error  it  should  be  reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wolcott  H.  Pitkin,  Jr.,  Attorney  General,  Saha- 
(lor  Mestre,  fiscal,  and  Robert  Szold  for  The  People. 

Messrs.  Willis  Sweet  and  Benjamin  J,  Hortmi  for  the 
defendant. 

Mr.  Justice  Hutchison  delivered  the  opinion  of  the  court. 

On  August  11,  1914,  an  information  was  filed  in  the  Dis- 
trict Court  of  Mayagiiez  charging  the  appellee  herein  with 
the  violation  of  the  internal  revenue  laws,  as  follows: 

''That  on  or  about  February  18,  1914,  the  said  Mateo  Fajardo 
Cardona  unlawfully  and  wilfully  removed,  or  allowed  to  be  removed, 
a  certain  quantity  of  alcohol  from  his  distillery  situated  near  the 
village  of  Hormigueros  and  within  the  jurisdiction  of  the  Distriit 
Court  of  the  Judicial  District  of  Mayagiiez,  P.  R.,  without  paying 
the  internal  revenue  tax  exacted  by  law  on  said  alcohol." 
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This  information,  upon  leave  and  after  motion  and  argu- 
ment, was  amended  to  charge  the  facts  as  follows : 

''That  on  February  18,  1914,  the  said  Mateo  Fajardo  Cardona, 
as  owner  of  the  distillery  called  'Eureka'  situated  in  the  municipal 
district  of  Hormigueros,  within  the  jurisdiction  of  the  District  Court 
of  the  Judicial  District  of  Mayagiiez,  P.  R.,  having  distilled  a  large 
quantity  of  alcoholic  spirits  in  his  said  distillery,  illegally  and  mali- 
ciously defrauded  The  People  of  Porto  Rico  of  the  amount  of  the 
excise  taxes  on  500  liters  of  alcohol,  more  or  less,  in  failing  to  pay 
the  tax  prescribed  by  law  upon  said  alcoholic  spirits  within  the  time 
prescribed  by  law  and  in  the  form  provided  by  the  regulations  pro- 
mulgated by  the  Treasurer  of  Porto  Rico  on  July  1,  1911,  a  copy  of 
which  regulations  is  attached  and  made  a  part  of  this  information; 
that  said  quantity  of  alcoholic  spirits  was  then  and  there  extracted 
by  Felix  Vazquez,  by  order  and  direction,  and  obeying  the  urging 
of  said  Mateo  Fajardo  Cardona,  who  then  and  there  illegally  failed 
to  pay  the  internal  revenue  tax  which  it  was  his  duty  to  pay  prior  to 
the  removal  from  his  factory  of  said  quantity  of  alcoholic  spirits, 
in  failing  to  purchase,  affix  and  cancel  on  the  corresponding  invoice 
internal  revenue  stamps  in  accordance  with  the  provisions  in  the 
above-mentioned  regulations  of  the  Treasurer  prior  to  removing  from 
his  said  distillery  the  said  quantity  of  alcohol,  the  said  quantity  of 
alcohol  not  having  been  exempted  by  the  Treasurer  of  Porto  Rico 
from  the  payment  of  the  excise  tax  due  in  accordance  with  the  pro- 
visions of  the  law ;  and  that  prior  to  the  said  18th  day  of  February, 
and  at  the  date,  time,  and  place  mentioned,  the  said  Felix  Vazquez 
was  acting  in  his  character  of  internal  revenue  agent,  duly  appointed, 
and  under  the  instructions  of  his  superiors  to  investigate  innumerable 
frauds  which  were  being  and  had  been  committed  against  the  internal 
revenue  laws ;  and  that  prior  to  February  18,  1914,  the  said  accused, 
Mateo  Fajardo  Cardona,  insisted  and  solicited  Felix  Vazquez  to 
permit  him  to  withdraw  alcohol  from  his  distillery  without  paying 
the  tax  prescribed  by  law,  and  the  said  Felix  Vazquez  feigned  to 
acquiesce  in  the  request  and  proposition  of  the  accused  and  acted 
at  the  time  and  place  above  mentioned  with  the  purpose  of  obtaining 
evidence  in  order  to  prosecute  criminally  the  accused  for  violation  of 
the  law  which  the  accuFed  had  himself  proposed  and  wished  to  violate, 
and  which  he  did  violate,  as  has  been  set  out  in  this  information/' 

A  motion  to  strike  certain  parts  of  the  amended  informa- 
tion from  the  record  was  filed  and  the  court  thereafter,  with- 
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out  decision  of  the  questions  thus  raised  and  of  its  own  mo- 
tion, undertook  to  dispose  of  the  amended  information. 
The  minutes  of  October  2  show  the  following  entry: 

**0n  this  2d  day  of  October,  1914,  the  court  holds,  on  the  grounds 
stated  in  the  written  decision  included  in  the  record,  that  the  facts 
alleged  in  the  amended  information  do  not  constitute  an  oflfense 
against  the  laws  of  Porto  Rico,  and  therefore  rules  that  it  must  set 
aside,  as  it  does  set  aside,  the  said  information,  which  should  be  filed 
away  and  dismissed  {'y  por  tanto  ordena  que  se  debe  desestimar 
como  desestima  la  citada  acusacion  la  que  debe  ser  archivada  y  sobre- 
seida'),'* 

The  order  actually  signed  by  the  district  judge  reads : 

**0n  this  day,  October  2,  1914,  after  an  examination  of  the  motion 
by  counsel  for  the  accused,  Mateo  Fajardo,  to  strike  out  certain  alle- 
gations which  appear  in  the  amended  information  filed  by  The  People 
of  Porto  Rico  and  admitted  by  this  court,  the  court  considers  that 
it  is  unnecessary  to  discuss  the  said  motion  for  the  reason  that  after 
a  careful  study  of  the  amended  information  the  court  deems  that 
the  facts  stated  therein  do  not  constitute  a  public  crime,  in  accordance 
with  the  opinion  delivered  by  this  court  on  September  26,  1914, 
in  Case  No.  2815 — People  of  Porto  Rico  v.  Mateo  Fajardo  Cardona— 
for  violation  of  the  Internal  Revenue  Law,  taking  into  consideration 
that  the  facts  on  which  the  said  ruling  in  that  case  was  based  are 
identical  with  the  facts  alleged  in  the  present  information,  \nth  the 
exception  of  the  dates  on  which  it  is  alleged  that  the  acts  were  com- 
mitted, as  to  which  there  is  a  difference. 

**For  the  reasons  stated,  this  court  holds  that  the  facts  set  forth 
in  the  information  do  not  constitute  a  crime  against  the  laws  of  Porto 
Rico  and  therefore  rules  that  it  must  set  aside,  as  it  does  set  aside, 
the  said  information,  which  should  be  filed  away  and  dismissed  ('y 
por  tanto  ordena  que  se  debe  desestimar  como  desestima  la  citada 
acusacion  la  que  debe  ser  archivada  y  sobreseida').*^ 

The  opinion  of  September  26  referred  to  and  made  a  part 
of  such  ruling  is  in  part  as  follows : 

'  *  The  court  renders  its  decision  on  the  two  motions  of  merger  and 
nonsuit  presented  by  the  accused  yesterday. 
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'*The  court  has  examined  carefully  the  numerous  authorities  cited 
by  both  parties  during  the  discussion  of  these  two  motions  and  has 
consulted  also  all  the  jurisprudence  pertinent  to  the  questions  raised 
to  be  found  in  the  library  of  this  court,  so  far  as  the  judge  has  had 
time  to  do  so. 

.  "The  court  finds  that,  distinguishing  the  cases,  the  jurisprudence 
is  not  in  conflict  with  respect  to  the  principal  question  which  was  pre- 
sented and  discussed  by  Judge  Sweet.  The  courts  are  in  accord 
with  respect  to  the  principle  of  criminal  law  that  means  employed  in 
the  investigation  and  discovery  of  a  crime  do  not  constitute  a  defense 
which  the  accused  may  plead,  but  when  means  are  employed  to  stimu- 
late or  solicit  the  commission  of  a  crime  this  relieves  him  from  all? 
criminal  responsibility. 

**The  facts  in  this  case,  as  they  appear  from  the  testimony  of 
witness  Vazquez,  internal  revenue  agent,  are  that  he  came  to  Maya- 
giiez  a  short  time  before  the  act  was  committed  for  the  purpose  of 
investigating  various  cases  here  and  also  of  discharging  his  duties  as 
internal  revenue  agent ;  that  on  one  occasion  the  accused  offered  him 
a  bribe  to  permit  him  to  withdraw  alcohol  fraudulently  from  the 
storehouse  of  the  distillery  *  Eureka'  which  he  owns,  of  which  he 
informed  his  superiors  and  received  instructions  from  them  to  per- 
mit the  accused  to  commit  violations  of  the  internal  revenue  law,  to 
receive  the  bribe  from  him  and  afterwards  to  swear  out  a  complaint, 
and  that  on  the  day  alleged  in  the  information  he  permitted  the  with- 
drawal from  the  storehouse  of  the  distillery  of  the  accused  of  500 
liters  of  alcohol  without  the  corresponding  stamps,  and  that  later 
on  tjie  same  day  he  received  from  the  accused  the  sum  of  $100. 
The  testimony  of  agent  Vazquez  shows  that  he  furnished  the  op- 
portunity to  the  accused  to  commit  the  crime,  that  he  lent  his  aid, 
wiihout  which  the  crime  could  never  have  been  constimmated,  and 
he  did  it  with  the  intention  of  catching  him  red-handed  and  denouncing 
him  in  the  courts.  The  act  of  consenting  to  the  opening  of  the  store- 
house was  a  stimulus  to  the  accused  in  the  commission  of  the  fraud. 
It  is  true  that  the  proposal  to  commit  the  fraud  originated  with  the 
accused,  that  Vazquez  at  the  outset  did  not  instigate  Fajardo  to  com- 
mit the  crime  but  acted  in  accord^nnce  with  instructions  to  catch  him 
in  the  act  if  possible,  and  his  action  in  making  it  possible  to  extract 
the  alcohol  was  the  same  as  if  he  had  instigated  it.  In  order  to  com- 
mit the  criminal  act  Vazquez  had  to  perform  an  act  contrary  to  law 
in  opening  the  faucet  of  the  tank  and  permitting  the  withdrawal  of 
the  alcohol  without  cancelling  the  required  internal  revenue  stamps. 
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'*In  the  case  of  Saunders  v.  People,  38  Mich.,  213,  cited  in  Connor 
V.  People,  25  L.  R.  A.,  347  and  348,  a  conviction  in  the  court  below 
of  burglary  was  reversed.  The  accused  was  a  lawyer  interested  in 
obtaining  possession  of  certain  bonds  which  were  filed  in  a  court, 
and  requested  a  guard  or  employee  of  the  court  named  Webb  to  leave 
the  door  of  the  court  house  open  so  that  he  might  enter  and  carry 
away  the  said  bonds.  After  consulting  his  superior  chief,  Webb 
eonsented  to  the  proposal  and  left  the  door  of  the  court  house  open, 
but  prepared  everything  to  catch  the  burglar,  and  one  Moylan  was 
actually  surprised  in  the  act  of  taking  out  the  documents.  The 
Supreme  Court  of  Michigan  held  that  the  accused  could  not  be  found 
guilty  on  this  evidence. 

''The  court  considers  the  above  case  of  great  weight,  not  only 
for  the  reasons  given  in  the  opinion,  but  also  for  the  high  respectability 
of  the  judges  who  composed  said  court,  one  of  them  being  Judge 
Cooley,  one  of  the  most  notable  jurists  in  the  history  of  the  judician' 
of  the  United  States. 

*'The  same  doctrine  is  laid  down  in  the  cases  of  Connor  v.  PeopUf 
25  L.  R.  A.,  341;  United  States  v.  Adams,  59  Fed.,  674;  State  v. 
Dudonssat,  47  La.  Ann.,  977,  995,  996,  997.  ^ 

'  *  Among  the  cases  cited  by  the  fiscal  there  are  several  which  refer 
to  the  sale  of  liquors  in  violation  of  law,  t\v^  passing  of  counterfeit 
money  and  the  use  of  the  mails  for  illegal  purposes.  These  are  cases 
in  which  the  means  employed  by  the  agents  of  the  Grovernment  have 
for  an  object  the  discovery  of  persons  engaging  in  illegal  business 
and  obtaining  evidence  of  crimes  being  committed,  and  they  are 
sustained  by  the  courts. 

*'The  fiscal  also  cited  a  case  recently  decided  by  the  Supreme 
Court  of  Texas,  Minter  v.  State,  159  S.  W.,  286.     This  case  refers 

■ 

to  the  sale  of  liquors  prohibited  by  law  and  deals  with  two  policemen 
who  were  on  duty  in  a  town  in  the  state  of  Texas  and  were  bribed 
by  a  person  to  permit  him  to  engage  in  the  business  of  tlie  illegal  sale 
of  liquors.  But  ii  seems  that  there  was  not  evidence  suflficieut  to 
support  an  information  and  obtain  a  conviction  for  the  crime  of 
bribery,  and  in  order  to  obtain  this  evidence  a  trap  was  set  to  cateli 
the  accused  with  tlie  desired  result,  and  in  this  manner  the  neeessfiry 
cviden(?e  was  secured  and  the  court  held  that  the  conviction  was  legal. 
The  fiscal  considers  this  case  like  the  present  one  because  in  the  Texas 
case  the  policeman  did  not  solicit  a  bril)e  but  the  offer  came  from 
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the  accused,  just  as  in  the  Fajardo  case.  The  court  understands 
that  tlie  two  cases  are  very  distinct.  In  the  Texas  case  the  consum- 
mation of  the  crime  of  bribery  did  not  depend  upon  the  will  of  the 
policemen,  and,  further,  the  crime  of  bribery  had  already  been  com- 
mitted. The  bribe  had  already  been  offered  to  the  policeman.  In 
the  present  case  the  intention  of  the  accused  is  not  important;  the 
plan  which  he  had  formed  would  miscarry  if  the  revenue  agent  com- 
plied with  his  duty;  the  accused  could  have  attempted  and  formed 
his  plans  for  defrauding  the  Treasury  of  Porto  Rico  for  an  indefinite 
time,  but  without  the  slightest  hope  of  realizing  it  while  the  agent 
complied  with  his  duty  of  not  opening  the  tank.  The  accused  could 
have  desired  to  withdraw  alcohol  from  the  tank  without  paying  the 
tax  but  what  he  desired  and  may  have  had  the  intention  of  doing 
was  impossible  unless  Vazquez,  the  agent,  lent  his  aid.  When  the 
defendant  made  the  proposal  to  the  agent  to  give  him  money  to  violate* 
the  law  the  crime  of  bribery  was  committed  (for  the  purposes  of  this 
motion  the  court  has  to  give  entire  credit  to  the  testimony  of  witness 
Vazquez),  but  he  did  not  commit  any  crime  against  the  internal 
revenue  law  in  offering  this  bribe  and  it  was  not  necessary  to  permit 
the  removal  of  alcohol  from  the  tank  in  order  to  obtain  evidence  of 
the  violation  of  the  said  law  already  committed  or  which  it  was  feared 
wo\ild  be  committed.  For  the  purposes  of  a  prosecution  for  the  crime 
of  bribery  the  means  employed  were  justified,  in  which  case  the  case 
of  Minter  v.  State,  cited  by  the  fiscal,  would  be  applicable.  But 
because  the  means  employed  for  obtaining  evidence  of  the  crime  of 
bribery  were  justified  it  does  not  follow  that  they  are  justified  for 
the  prosecution  of  a  violation  of  the  internal  revenue  law,  the  aim 
in  this  information. 

** Before  concluding  the  court  wishes  to  refer  to  the  ease  of  Grimm 
V.  United  States,  156  U.  S.,  604,  39  L.  Ed.,  555.  In  the  opinion  in 
that  case  crimes  of  robbing  the  mails  are  referred  to;  of  the  theft 
of  letters  containing  money  and  articles  of  value,  which  crimes  are 
generally  committed  by  the  employees  of  the  postofiice.  In  order 
to  discover  these  crimes  and  to  obtain  evidence  it  is  the  practice  of 
the  postoffice  inspectors  to  deposit  in  the  mail  letters  containing 
marked  bank  notes  and  afterwards  to  keep  watch  and  surprise  the 
persons  who  extract  said  letters  from  the  mail-matter.  The  court 
criticises  such  procedure  but  concludes  by  upholding  it  solely  by  reason 
of  the  necessity  of  the  case.  In  the  present  case  there  is  no  such 
necessity  because  no  one  can  withdraw  alcohol  from  the  tank  of.  a 
riistillerj^  unless  he  is  in  collusion  with  the  internal  revenue  agent. 
If  the  information  were  against  an  internal  revenue  agent  and  the 


436  The  People  v.  Fajardo.  [Vol.  21,  P.  R.  R. 

trap  had  been  prepared  in  order  to  catch  him,  then  it  might  be  argued 
that  the  court  should  sustain  such  measures  on  account  of  the  necessity 
of  the  case. 

''The  court  affirms  that  when  the  commission  of  a  crime  by  a  per- 
son depends  absolutely  upon  the  act  of  another  person  who  is  an 
agent  of  the  Government  and  this  latter  consents  to  its  commission 
with  the  intention  of  denouncing  the  former  criminally,  the  law  does 
not  permit  that  the  act  so  committed  be  considered  as  a  public  crime. 

'*The  facts  in  the  present  case  are  distinct  from  those  of  any  of 
the  cases  which  the  court  has  examined  but  in  none  does  there  exist 
greater  reason  for  the  appKcation  of  the  rule,  and  the  court,  being 
of  the  opinion  that  the  defendant  is  relieved  of  criminal  responsibility 
under  the  information  and  considering  the  evidence  insufficient  to 
sustain  the  allegations  of  the  information,  orders  his  acquittal." 

On  November  12  appellee  filed  a  niotion  in  this  court  set- 
ting forth  that  the  defendant,  on  September  24,  was  tried 
upon  one  of  four  informations,  all  charging  the  same  of- 
fense, in  the  same  language,  differing  only  in  the  dates  al- 
leged as  to  the  time  of  the  commission  of  the  several  criminal 
acts ;  that  two  of  such  informations  had  been  disposed  of  by 
the  district  court,  appeals  having  been  perfected  in  both 
cases,  one  having  been  dismissed  upon  motion  for  nonsuit 
after  hearing  the  evidence,  the  same  being  the  case  in  which 
the  opinion  of  September  26  was  filed,  the  other  being  the 
case  at  bar;  that  the  grounds  upon  w^hich  the  district  court 
dismissed  the  second  information  appear  in  the  record  of  the 
appeal  now  before  this  court,  but  that  the  evidence  upon 
which  the  judgment  of  the  court  w^as  based  is  not  present, 
and  upon  these  facts  moved  for  an  order  of  this  court  direct- 
ing counsel  for  appellant  to  submit  the  record  on  the  appeal 
from  the  judgment  of  the  court  in  Case  No.  733,  including 
the  evidence,  or  a  proper  statement  upon  w^hich  the  district 
court,  in  fact,  dismissed  both  informations ;  that  the  hearing 
on  the  tw^o  appeals  be  consolidated;  that  a  time  be  set  for 
hearing  the  same  and  that  counsel  for  appellee  be  permitted 
to  file  one  brief  covering  the  issues  involved  in  the  two  ap- 
peals; that  both  appeals  be  dismissed  because  of  the  failure 
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of  the  appellant  to  comply  with  section  356  of  the  Code  of 
Criminal  Procedure,  which  requires  the  appellant  in  all  crimi- 
nal ca?es  to  bring  up  to  this  court  a  statement  of  the  case, 
and  that  the  hearing  on  No.  732  (this  case)  set.  for  November 
19,  be  suspended  and  that  the  same  be  reset  for  a  hearing 
on  the  consolidated  appeal  at  such  time  as  the  court  might 
deem  fit. 

After  the  filing  of  this  motion  and  before  the  date  set 
for  the  hearing  thereof,  the  appeal  in  the  case  sought  to  be 
consolidated  herewith  was  dismissed  upon  motion  of  the  fis- 
col.  No  effort  was  made  by-  counsel  for  appellee  to  have  the 
same  reinstated.  It  is  quite  clear  that  the  present  appeal 
cannot  be  consolidated  with  a  case  not  before  this  court. 

We  quote  from  the  written  argument  of  the  appellee 
enough  to  show,  in  a  general  way,  the  proposition  urged  by 
counsel : 

**In  the  present  appeal  the  State  may  return  to  the  district  court 
with  its  decision  reversing  the  cause  now  pending,  and  say  to  the  dis- 
trict judge:  *You  have  been  reversed  and  we  now  call  up  the  two 
remaining  informations,  which  are  just  the  same  as  those  upon  which 
the  State  lost,  and  with  the  same  facts  ask  for  a  con^dction/  It  is 
easy  to  see  how  the  power  of  the  Supreme  Court  would  be  invoked 
to  influence,  or  better,  dominate  a  result  in  the  lower  court  without 
having  passed  upon  anything  but  a  hypothetical  case,  without  deal- 
ing with  the  only  actual  case  upon  which  the  district  court  acted. 

*  *  In  concluding  its  opinion  in  the  case  tried  the  court  said :  '  And 
considering  the  evidence  insufficient  to  sustain  the  allegations  of  the 
accusation,  it  orders  the  acquittal  of  the  defendant.' 

''Upon  what  ground  did  the  court  hold  the  evidence  insufficient? 
Upon  the  ground  of  the  *trap'  feature  of  the  case  alone?  We  do 
not  know.  We  contended  in  the  argument  of  the  motion  that,  entirely 
independent  of  this  phase  of  the  case,  the  evidence  was  insufficient  to 
convict  the  accused  and  that  it  did  not  sustain  the  accusation.  We 
still  believe  this  and  believe  that  this  court  will  take  the  same  view 
of  the  case. 

'*If  this  should  be  true,  then  why  should  the  defendant  be  sub- 
jected to  the  prejudice  of  a  reversal  without  even  a  hearing  of  the 
case  that  is  actually  on  trial  here? 
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**  Furthermore,  and  to  make  this  suggestion  more  forceful,  note 
the  beginning  of  the  opinion  or  judgment  of  the  district  court. 
Please  observe  the  range  of  questions  and  issues  that  rest  upon  the 
evidence  and  proceedings  in  the  causes  really  testing  the  points  raised 
in  this  court. 

**The  peculiar  questions  involved  in  this  appeal — ^the  appeal  that 
should  be  heard — cannot  be  settled  by  this  court,  in  our  humble 
opinion,  without  having  before  it  the  facts  to  which  to  apply  the 
law. 

**We  do  not  intend  to  attempt  to  distinguish  cases,  principles  or 
the  facts  involved,  in  this  argument.  We  could  not  properly  do  so 
if  we  desired;  and  yet,  the  court  is. asked  to  assume  a  position  that 
shall  commit  this  court  and  this  people,  one  way  or  the  other,  on  the 
distinctions  that  have  been  drawn  by  many  of  the  ablest  courts  of 
the  nation,  including  the  Supreme  Court  of  the  United  States. 
#  «  #  #  •  •  • 

*' Everything ;  precedent,  name,  family,  fortune,  the  personal 
rights  of  men,  are  to  be  disposed  of  on  the  unproved  allegations  of  au 
accusation  made  on  hearsay. 

*'In  dismissing  the  cause  now  before  the  court  the  district  jutl^e 
was  acting  upon  the  main  fact  upon  which  the  four  informatioiis 
were  based.  With  full  knowledge  of  the  main  fact,  which  no  subtlety 
could  change,  the  fact  upon  which  the  law  must  be  applied  in  all  of 
these  cases,  and  after  a  careful  study  of  the  *trap'  cases,  as  the  opinion 
will  disclose,  the  court  dismissed  the  other  misdemeanor — the  one 
pending  here.  From  that  judgment  of  dismissal  this  appeal  was 
brought. 

*  *  The  trap  feature  of  the  case,  which  involves  the  law  and  the  facts 
in  the  matter  at  bar,  we  shall  not  discuss  because  the  facts  are  not 
here.  Officials  of  the  Government  may  trap  people  into  the  commis- 
sion of  crimes  for  sufficient  or  insufficient  reasons,  but  we  decline  to 
be  trapped  into  the  discussion  of  a  question,  that  of  all  questions 
must  rest  upon  facts,  without  a  fact  present. 

'*It  is  true  that  counsel  state  that  the  facts  are  set  forth  in  the 
information.  The  facts  alleged  may  be,  but  not  the  facts  proved; 
and  if  it  be  urged  that  the  case  tried  had  nothing  to  do  with  this 
case,  then  why  is  the  opinion  of  the  court  in  the  first  case  broujjlit 
here  ? 

'*We  answer  the  question:  It  is  here  because  the  opinion  in  tin* 
first  case  was  the  basis  of  the  dismissal  of  the  second  case;   and  the 
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facts  involved  in  tlie  first  case,  upon  which  that  opinion  rests,  are  not 
here;  and  this  course  was  taken  by  the  judge  of  his  own  motion 
because  he  knew,  and  counsel  for  both  sides  well  knew,  that  the 
facts — ^the  essential  facts — are  the  same  in  all  of  these  misdemeanor 
eases. 

**  After  careful  consideration,  counsel  for  appellee  have  concluded 
that  they  cannot,  in  justice  to  the  court,  their  client,  and  themselves, 
go  into  a  discussion  of  the  conduct  of  the  revenue  agent  and  the  posi- 
tion in  which  he  was  placed  by  the  law  as  the  result  of  his  acts.  The 
general  question  has  been  widely  discussed  by  the  courts,  and  although 
many  different  views  have  been  expressed,  yet  the  lines  are  fairly  well 
distinguished.  However,  your  honors  will  at  once  recognize  that 
each  case  must  have  rested  upon  its  own  peculiar  facts.  How.  then, 
may  we  study,  and  ask  your  honors  to  apply,  the  law  to  the  facts  in 
this  case?  We  may  present  the  distinctions  made  by  the  different 
courts  and  the  subject  might  be  interesting.  But  of  what  avail  would 
it  be  to  your  honors  in  a  decision  that  must  place  this  court  in  line 
with  the  other  authorities  dealing  with  the  same  subject? 

''We  are  presented  here  with  an  information  which  also  pur- 
ports— so  counsel  say — to  be  a  statement  of  the  facts. 

* '  There  is  no  certificate  beyond  that  of  stating  that  the  information 
now  under  consideration  contains  the  same  statement  of  facts  that 
was  contained  in  the  information  under  which  the  appellee  was  tried 
and  acquitted.  But  there  is  no  certificate  as  to  the  facts  elicited  at 
the  trial  of  the  cause  upon  which  the  opinion  rests. 

**What,  then,  is  the  purpose  of  this  appeal?  It  is  to  avoid  the 
actual  issue  and  obtain  a  decision  that  may  be  used  with  whicli  to 
meet  the  immediate  necessities  of  the  prosecution,  but  not  the  facts 
of  the  case.  It  is  to  obtain  a  decision  to  be  used  in  other  cases;  to 
liave  a  decision  in  advance,  and  one  which,  in  our  opinion,  tliis  court 
would  not  sustain  when  the  history  of  the  transaction  is  before  it.  As 
illustrative  of  this  statement  we  attach  hereto  and  make  a  part  hereof, 
the  copy  of  an  indictment  charging  a  felony.  There  are  three  of 
these  cases  and  none  of  them  have  been  tried.'' 

This  motion  Avas  argued  on  November  16  and  upon  tlie 
day  following  Avas  denied,  exeei)t  as  to  the  question  of  the 
dismissal  of  the  appeal,  which  was  reserved  for  decision  upon 
the  final  hearing  of  the  appeal ;  it  l)eing  stated  in  tlie  order 
that  the  reasons  therefor  would  be  set  forth  in  the  final  opin- 
ion upon  the  wliole  case. 
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At  the  final  hearing  on  November  19  the  motion  to  dismiss 
was  earnestly  pressed  upon  the  following  grounds : 

1.  Because  in  this  case  the  action  of  the  district  court  is 
not  subject  to  review  by  appeal. 

2.  Because  the  decision  of  the  lower  court  should  be  sus- 
tained on  principle. 

Counsel  for  appellee,  relying  upon  People  v.  More,  71  Cal, 
546,  insist  that  the  order  made  and  excepted  to  rests  upon  sec- 
tion 451  of  the  Code  of  Criminal  Procedure,  which  provides 
that — 


<  i 


The  court  may,  either  of  its  own  motion  or  upon  the  application 
of  the  prosecuting  attorney  and  in  furtherance  of  justice,  order  an 
action  on  an  information  to  be  dismissed.  The  reasons  of  the  dis- 
missal must  be  set  forth  in  an  order  entered  upon  the  minutes." 

Sections  145,  146  and  348  read  in  part  as  follows : 

''Section  145. — An  information  charging  a  felony,  not  subscribed 
and  sworn  to  by  the  prosecuting  officer,  must  be  set  aside  by  the  court, 
upon  the  defendant's  motion,  made  at  the  time  he  is  arraigned. 

**  Section  146. — ^If  the  motion  to  set  aside  the  information  is  not 
made,  the  defendant  is  precluded  from  afterwards  taking  the  objec- 
tions mentioned  in  the  preceding  section. 

Section  348. — An  appeal  may  be  taken  by  The  People: 

1.  From  an  order  setting  aside  the  information ; 

2.  From  a  judgment  for  the  defendant  on  a  demurrer  to  the 
information;" 


Distinguishing  between  sections  145  and  451,  it  is  urged 
that  the  setting  aside  of  an  information  relates  only  to  mat- 
ters of  form  and  irregularity  and  does  not  go  to  the  substance 
of  the  information ;  that  such  a  ruling  is  merely  an  order  and 
not  a  judgment;  tliat  the  filing  of  a  new  information  may  be 
diroeted,  and  that  the  order  is  no  bar  to  a  future  prosecution; 
while  on  the  other  hand  the  judgment  appealed  from  herein 
<»ntirely  disposes  of  the  ease  as  well  as  of  the  information; 
that  it  is  an  order  dismissing  tlie  case  and  is  final  in  its  pro- 
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visions  and  character;  that  the  law  gives  the  court  power  to 
dismiss  an  action ;  that  the  court  acting  under  that  authority 
did  dismiss,  and  that  the  law  gives  no  appeal. 

In  support  of  the  second  ground,  it  is  argued  in  substance 
that  the  decision  was  rendered  in  the  exercise  of  the  lawful 
discretion  of  the  court;  that  the  facts  to  which  the  court  ap- 
plied the  law  are  not  here ;  that  appellant  attacks  the  decision 
of  the  lower  court  in  a  case  not  here  without  presenting  the 
facts  upon  which  the  court  acted,  but  only  the  information. 

In  People  v.  More,  supra,  decided  in  January,  1887,  the 
California  court,  discussing  an  order  made  under  the  power 
granted  in  section  1385  of  the  California  code,  corrresponding 
to  our  section  451,  said: 

**The  respondent  moves  to  dismiss  the  appeal,  upon  the  grroimd 
that  the  order  is  one  from  which  no  statutory  right  of  appeal  is  given 
to  the  people.  It  is  certainly  not  one  of  the  enumerated  cases  in 
which  a  right  of  appeal  is  given  by  section  1238  of  the  code,  and 
there  is  no  other  statutory  provision  giving  such  right. 

**It  is  contended,  however,  by  appellant,  that  as  the  constitution 
gives  this  court  appellate  jurisdiction  of  questions  of  law  arising  *in 
all  criminal  cases  prosecuted,  by  indictment  or  information,  in  a 
court  of  record,'  therefore  there  is  jurisdiction  here,  although  no 
statutory  machinery  for  the  appeal  has  been  provided,  as  held  in 
People  V.  Jordan,  65  Cal.,  644.  But  the  order  in  question  is,  in  its 
nainre  and  character,  one  from  which  the  people  cannot  appeal.  The 
power  under  which  the  order  was  made  is  substantially  the  same  as 
that  held  by  the  Attorney  General  in  England,  and  by  the  prose- 
cuting officer  in  mtay  of  the  American  states,  to  enter  a  nolle  pro- 
,  sequi.  The  court,  for  the  purposes  of  the  order  of  disniiKsal,  takes 
charge  of  the  prosecution,  and  acts  for  .the  people.  It  holds  the 
power  to  dismiss,  as  the  Attorney  General  in  England  holds  the 
power  to  enter  a  noUi  prosequi,  by  virtue  of  the  office  and  the  law; 
and  it  is  exercised  upon  official  responsibility.  The  eourt  having  acted 
ior  The  People,  and  imder  express  power  granted  by  them  to  so  act 
in  their  criminal  prosecutions,  there  is  no  appeal  on  their  part  for 
such  action.  Of  course,  if  a  defendant  should  appeal  from  such  an 
order,  as  he  well  might  if  it  were  made  after  the  impaneling  of  a  jury, 
a  different  ease  would  be  presented.  {CommonweaUh  v.  Tuck,  20 
Pick.,  365.)'' 
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We  have  set  forth  at  somewhat  unusual  length  the  facts 
as  they  appear  from  the  record,  together  with  appellee's 
theory  of  the  case,  for  the  reason  that  a  clear,  full  statement 
of  both  seems  the  strongest  refutation  of  the  very  plausible 
argument  by  which  the  various  propositions  submitted  by  ap- 
pellee are  sought  to  be  sustained.  Were  the  premises  upon 
which  the  whole  of  this  reasoning  is  based  well  grounded  in 
fact,  the  matter  would  be  by  no  means  free  from  difficulty.. 
But  the  record,  reasonably  construed,  we  think,  does  not 
show  this,  but  rather  the  contrary. 

It  is  true,  as  shown  by  exhibits  attached  to  appellee's  mo- 
tion as  part  thereof,  that  the  four  original  informations  in 
the  misdemeanor  cases  were  couched  in  substantially  the  same 
terms,  differing  only  as  to  the  dates  of  commission  of  the  al- 
leged criminal  acts,  but  we  cannot  agree,  and  we  think  a  care- 
ful comparison  will  show  that  it  is  not  necessarily  true,  that 
the  amended  information  herein  is  exactly  ^'the  same  thins: 
stated  in  more  words."  The  original  information  chaiires 
the  drawing  of  a  certain  quantity  of  alcohol  from  a  distillery 
Avitliout  pajinent  of  the  revenue  tax  thereon.  The  amended 
information  charges  that  defendant  defrauded  The  People 
of  Porto  Rico  of  the  internal  revenue  tax  upon  a  certain 
(luantity  of  alcohol  through  failure  to  pay  the  same  within 
the  time  prescribed  by  law  and  in  the  manner  prescribed 
by  Treasury  regulations  attached  to  the  information  as 
part  thereof,  and  sets  forth  in  detail  the  .acts,  means  and 
method  by  which  such  fraud  is  alleged  to  have  been  perpe- 
trated. It  may  be,  and  apparently  is  true,  that  the  amended 
information  merely  states  more  clearly,  accurately  and  spe- 
cifically the  precise  offense  intended  to  be  charged  in  the 
original  information,  and  it  is  possible  that  the  latter  might 
have  been  sufficient  to  sustain  a  conviction  for  the  crime 
charged  in  the  former;  but  there  is  somewhat  more  than  a 
distinction  without  a  difference  between  the  two.  It  is  quite 
evident  that  the  amended  information  was  most  carefully 
drawn  in  the  light  of  the  court's  opinion  in  the  case  already 
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tried  and  of  the  authorities  in  point,  and  with  the  rules  by 
which  it  would  necessarily  stand  or  fall  upon  the  final  test  of 
judicial  scrutiny  as  to  its  sufficiency  clearly  in  mind. 

It  may  be,  also,  that  .the  court  was  quite  right  in  ordering 
the  acquittal  of  defendant  after  hearing  the  evidence  in  the 
ease  first  called  for  trial;  that  the  testimony  to  be  offered 
under  the  new  information  will  be  substantially  the  same  that 
\vas  introduced  upon  the  former  trial,  and  that  the  court,  after 
hearing  the  evidence  herein,  may  find  the  same,  or  other 
equally  good  reasons,  for  dismissing  the  prosecution  of  this 
case  and  discharging  the  defendant.  These  are  matters  with 
which,  at  present,  we  have  nothing  whatever  to  do. 

There  is  not  a  scintilla  of  evidence  in  the  record  to  indi- 
<*ate  that  counsel  for  appellant  ever  admitted,  or  were  ever 
asked  to  admit,  or  that  any  stipulation  was  ever  filed,  or 
testimony  offered  to  show,  or  that  anyone  concerned  ever  sug- 
/i^sted  in  the  court  below  that  the  evidence  in  this  case  would 
he  a  mere  repetition  of  that  adduced  on  the  previous  trial. 
Certainly,  under  such  circumstances  the  court  could  not  as- 
sume this  to  be  true,  and  a  most  diligent  search  of  the  record 
fails  to  reveal  that  it  did  so  assume.  The  reason  given  by 
the  court  for  adopting  its  opinion  in  the  pre\dous  case  as 
showing  the  grounds  for  the  order  appealed  from  herein  is 
that  'Hhe  facts  underlying  the  ruling  in  that  case  are  identical 
with  the  facts  stated  in  the  present  information,  with  excep- 
tion of  the  dates  upon  which  it  is  alleged  the  acts  were  com- 
mitted. ' ' 

As  a  general  rule  courts  do  not  of  their  own  motion  take 
judicial  notice  of  their  records  in  another  and  different  case, 
even  though  the  cases  are  connected,  although  the  contrary 
course  may,  perhaps,  be  sometimes  justified  to  a  certain  ex- 
tent by  the  peculiar  circumstances  of  the  particular  case,  or 
l)y  reasons  of  convenience  where  controversy  is  unlikely.  16 
(Jye.,  918;  IV  Wigmore,  section  2579.  The  provisions  of  our 
owr.  L?.\v  of  Evidence  seem  to  be  in  full  harmony  with  tliis 
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principle  and  the  questious  arising  herein  strikingly  illustrate 
the  wisdom  and  propriety  of  the  general  rule. 

Whatever  room  there  may  be  for  difference  of  opinion  as 
to  what  is  the  proper  practice  in  this  regard,  the  question  now 
before  us  is  not  whether  the  court  below  erred  in  ordering 
the  acquittal  of  defendant  in  another  case,  a  case  not  now 
pending  in  this  court  the  appeal  having  been  dismissed,  nor 
Avhether  the  trial  judge  was  right  or  wrong  in  his  conclusion 
that  the  facts  proven  in  a  previous  case  were  identical  with 
the  facts  alleged  in  the  instant  information,  but,  rather, 
whether  or  not  the  court  a  quo  erred  in  holding  as  it  did,  sim- 
ply and  squarely,  that  the  facts  stated  in  the  amended  in- 
formation herein  do  not  constitute  a  crime.  If  the  trial 
judge  was  correct  in  his  conclusion  as  to  identity  of  facts, 
then  the  amended  information  contains  those  facts  and  needs 
no  supplementary  statement.  If  mistaken,  then  it  is  difficult 
to  perceive  what  bearing  facts  proven  in  another  case  and  not 
stated  in  the  amended  information,  or  at  variance  with  thoso 
stated  therein,  could  have  upon  the  question  at  issue  herein, 
unless  upon  the  theory  that  this  court  should  affirm  the  order 
appealed  from,  not  upon  the  facts  appearing  upon  the  face 
of  the  information  in  this  case,  but  upon  facts  proven  in  a 
case  tried  and  disposed  of  before  such  information  was  filed. 
This,  it  is  fair  to  state,  is  the  case  viewed  in  its  present  aspect. 
Had  the  appeal  in  the  other  case  not  been  dismissed  the  facts 
as  testified  to  below  might  and  no  doubt  would  have  been 
most  material  to  a  proper  understanding  and  review  of  the 
fiction  of  the  trial  court  in  that  case.  But  while  the  proposed 
consolidation,  had  it  been  consummated,  might  have  saved 
time  and  labor  in  the  presentation  and  disposition  of  the  two 
appeals,  it  could  not  in  any  event  have  properly  influenced 
the  decision  in  this  case  and  could  only  have  served  to  cloud 
and  confuse  the  real  issue  herein. 

Coming  now  to  the  question  of  what  the  court  actually 
did,  or  intended  to  do,  and  the  legal  effect  of  such  action,  we 
may  say  at  the  outset  that  we  do  not  deem  it  necessarv  to  de- 
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cide,  and  we  do  not  decide,  whether  or  not  the  More  ease  is 
good  law  today,  either  in  California  or  Porto  Rico ;  whether 
or  not  the  California  courts  would  feel  themselves  bound 
thereby  under  the  numerous  amendments  since  made  in  the 
California  Code,  or  w^hether,  even  in  such  event,  it  would 
control  under  our  own  statute  as  it  stands  today.  These  ques- 
tions we  will  determine  when  they  arise  in  a  case  that  has 
been  dismissed,  clearly  and  squarely,  under  section  451  of 
the  code 

What  the  District  Court  of  Mayagiiez  held  was  that  the 
facts  stated  in  the  information  do  not  constitute  an  offense 
against  the  laws  of  Porto  Rico.  What  the  court  did  upon  the 
face  of  the  order  was  to  set  aside  the  information.  That  is 
the  language  of  the  order  itself  and  of  the  entry  in  the  min- 
utes, as  to  the  literal  meaning  of  which  there  is  not  a  shadow 
of  doubt  if  we  eliminate  the  last  seven  words. 

Appellee's  whole  theory  of  the  case  hangs  upon  these 
seven  words  construed  in  connection  vnth  the  opinion  in  the 
previous  case,  the  latter  being  interpreted  in  turn  in  the 
light  of  the  facts  proven  in  that  case  and  the  conclusion 
reached  by  this  circuitous  route  being  that  the  order  herein 
was  a  dismissal  of  the  action  based  upon  the  evidence  adduced 
in  another  case,  —  equivalent  to  the  order  of  acquittal  after 
hearing  testimony  in  such  previous  case  and  within  the  doc- 
trine of  the  More  case  as  to  legal  effect. 

The  extremely  loose  phraseology  of  this  final  clause,  in 
striking  contrast  with  the  clean-cut,  emphatic  distinction 
drawn  by  the  language  immediately  preceding,  between  the 
holding  of  the  court  and  its  order,  would  indicate  an  after- 
thought or  dictum  that  might  very  properly  be  treated  as 
mere  surplusage. 

If  the  court  intended  a  dismissal  of  the  action  '*in  fur- 
therance of  justice ' '  under  section  451,  it  would  Seem  natural 
and  logical  that  it  should  have  used  the  language  of  that  sec- 
tion rather  than  the  words  employed  by  the  code  in  speaking 
of  the  setting  aside  of  informations.    And  it  is  a  curious  cir- 
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cumstance,  if  counsel  understood  the  order  then  as  they  now 
construe  it,  that  they  did  not  notice  the  glaring  inconsistency 
between  the  final  clause  of  the  order,  as  interpreted  by  them, 
and  the  essential  dispositive  portion  thereof  and,  observing 
this,  did  not  move  an  amendment  or  some  further  order  so  as 
finally  to  determine  this  very  doubtful  and,  to  the  defendant, 
vitally  important  question. 

Aside  from  any  question  as  to  the  inherent  power  of  a 
trial  court  to  set  aside  an  information  that  states  no  crime, 
and  as  to  whether  or  not  the  grounds  specified  by  statute  are 
oxchisive  {United  States  v.  Wilson,  44  Fed.,  751;  United 
States  V.  Kuhl  85  Fed.,  624;  State  v.  Brecht,  42  N.  W.,  602; 
People  V.  Phifer,  112  N.  Y.  Sup.,  285 ;  People  v.  Brickner,  15 
N.  Y.  Sup.,  528;  People  v.  Gleun,  66  N.  E.  112;  and  People  v. 
Sexton,  80  N.  E.,  396),  and  aside  from  the  proposition  that  it 
is  immaterial  whether  the  court  acts  of  its  own  motion  or 
upon  motion  of  the  defendant,  we  do  not  understand  that  the 
order  must  necessarilv  be  held  to  be  either  an  order  of  dis- 
missal,  as  claimed  by  appellee,  or  an  order  setting  aside  the 
information,  as  insisted  upon  by  appellant. 

Under  section  153  of  the  code,  a  defendant  may  demur  to 
the  information  when  it  appears  upon  the  face  thereof  either: 


''3.  That  the  facts  stated  do  not  constitute  a  public  offense:" 
(or) 

''4.  That  it  contains  any  matter,  which  if  true,  would  constitute 
a  legal  justification  or  excuse  of  the  offense  charged  or  other  legal 
bar  to  the  prosecution." 

Sections  156  to  159,  quite  similar  in  substance  to  the 
provisions  in  regard  to  dismissal  of  tlie  action,  go  even 
further  in  some  respects  than  the  latter  in  the  matter  of  final- 
ity, as,  for  instance,  upon  the  question  of  a  bar- to  another 
prosecution  for  the  same  offense.  Yet,  as  we  have  seen,  the 
law  expressly  provides  for  an  appeal  by  The  People  ''from  a 
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judgment  for  the  defendant  on  a  demurrer  to  the  informa- 
tion." 

Now,  giving  the  order  a  liberal  construction  as  a  final 
judgment  in  favor  of  the  defendant,  in  so  far  as  the  trial 
oourt  can  make  it  final,  when  based  upon  the  grounds  stated 
therein,  we  see  no  reason  why  the  ruling  should  not  be  treated 
as  '*a  judgment  for  the  defendant  on  a  demurrer  to  the 
information,''  —  a  demurrer  interposed  by  the  court,  of  its 
own  motion,  on  behalf  of  the  defendant  under  subdivision  3 
or  subdivision  4  of  section  153.  From  the  grounds  stated 
in  tlie  order  itself  the  matter  would  seem  to  be  covered  by 
^^ululivision  3,  although  it  w^ould  have  been  more  consistent 
l)erhaps  with  the  opinion  of  the  court  filed  as  showing  further 
reasons  for  its  ruling  if  the  latter  had  by  its  terms  been 
made  to  rest,  in  part  at  least  if  not  entirely,  upon  the  grounds 
specified  in  subdivision  4.  We  find  a  precedent  by  analogy 
for  this  view  of  the  matter  in  at  least  one  case  quite  recently 
decided  by  the  Supreme  Court  of  Colorado  —  People  v.  Zobel 
(decided  in  March,  1913),  130  Pac,  836.  The  statement  of 
facts  and  first  two  paragraphs  of  the  opinion  are  as  foUow^s : 

• 

**  August  Zobel  was  charged  with  larceny  of  ores,  and  judgment 
was  rendered  dismissing  the  prosecution,  and  The  People  bring  error. 
Reversed  and  remanded. 

**The  district  attorney  of  the  fifth  judicial  district  filed  an  infor- 
mation against  the  defendant  in  error,  charging  him  with  the  larceny 
of  ores.  Two  others  were  also  charged  with  the  larceny  of  these  ores, 
whether  in  the  same  or  other  informations  is  not  altogether  clear; 
but  that  is  not  material.  Subsequently,  in  the  same  district  court  in 
which  these  criminal  proceedings  were  instituted,  and  })efore  the  same 
presiding  judge,  a  civil  action  against  these  parties  for  the  recovery 
of  the  value  of  the  ore  so  charged  to  be  stolen  was  tried,  and  a  judg- 
ment rendered  against  them.  Thereafter  the  criminal  proceedings 
against  defendants  other  than  Zobel  were  dismissed  by  the  flistrict 
attorney  upon  their  promises  to  give  evidence  against  Zobel.  Later 
the  district  attorney  made  a  motion  to  fix  a  time  for  the  trial  of  Zobel, 
when  the  presiding  judge  said  to  the  district  attorney  that  he  had 
already  heard  the  evidence  in  the  civil  action,  and  therefrom  it  ap- 
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peared  that  the  defendants  against  whom  the  charge  had  heen  dis- 
missed were  the  principals  in  the  crime  and  Zobel  only  an  accessor)-, 
and,  as  the  principals  had  been  discharged  by  the  district  attorney, 
Zobel,  as  accessory,  could  not  thereafter  be  tried.  The  judge  there- 
upon, over  the  objection  and  against  the  protest  of  the  district  attor- 
ney, and  notwithstanding  the  latter 's  statement  that  he  had  other 
evidence  of  Zobel's  guilt  than  that  produced  at  the  trial  of  the  civil 
action,  dismissed  the  criminal  charge  against  Zobel,  discharged  him, 
and  released  his  bondsmen.  To  review  this  action,  the  district  at- 
tomey  has  brought  the  case  to  this  court  for  review  on  error,  under 
and  by  virttie  of  the  provisions  of  section  1997,  R.  S.  1908.  which 
so  far  as  material  to  any  question  involved,  is  as  follows:  •  •  • 
'Writs  of  error  shall  lie 'on  behalf  of  the 'State  or  The  People  to  review 
decisions  of  the  trial  court  in  any  criminal  case  upon  qiiestions  of 
law  arising  upon  the  trial,  motions  to  quash,  demurrers,  pleas  in  bar, 
pleas  in  abatement,  motions  in  arrest  of  judgment,  or  where  a  statute 
is  declared  unconstitutional:  •  •  •  Provided,  That  nothing  in 
this  act  shall  be  construed  so  as  to  place  a  defendant  in  jeopardy  a 
second  time  for  the  same  offense.' 

*'0n  behalf  of  The  People  the  district  attorney  contends  that 
the  dismissal  of  the  action  and  the  discharge  of  the  defendant  were 
erroneous,  because  that  step  could  not  be  taken  without  his  consent 
and  over  his  objection ;  while  on  the  part  of  the  defendant  the  couteu- 
tion  is  that  the  question  presented  does  not  come  within  the  purview  of 
the  section  of  the  statute  above  quoted,  for  the  reason  that  the  dis- 
missal w^as  not  ordered  upon  *  questions  of  law  arising  upon  the 
trial.' 

Gabbert,  J.    (after  stating  the  facts  as  above). 

1.  It  is  well  settled  in  this  State,  and  generally  in  this  country, 
that  a  writ  of  error  in  a  criminal  case  will  not  lie  at  the  instance  of 
the  State,  unless  clearly  authorized  by  statute  (People  v.  Eaymond, 
18  Colo.,  242;  32  Pac,  429;  19  L.  R.  A.,  649;  United  States  v. 
Sanges,  144  U.  S.,  310;  12  Sup.  Ct.,  609;  36  L.  Ed.,  445) ;  and  the 
first  question  we  shall  determine  is  whether  or  not  the  section  of 
the  statute  above  quoted  covers  the  case  made  by  the  facts. 

''2.  It  appears  from  the  record  that  the  dismissal  of  the  cause 
was  based  upon  facts  knowledge  of  which  the  judge  obtained  outside 
of  the  record  in  this  case,  which  were  that  because  the  proceedings 
against  the  other  defendants  charged  with  the  larceny  of  the  ores 
had  been  dismissed,  and  it  appeared  to  the  court  from  the  facts  estab- 
lished  at  the  trial  of  the  civil  action  that  they  were  the  principals 
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and  the  defendant  only  an  accessory,  that  the  latter  could  not  be 
tried  after  the  discharge  of  his  principals.  In  legal  effect,  therefore, 
the  action  of  the  court  was  based  upon  a  plea  in  bar,  which  of  its 
own  motion  it  orally  interposed.  Such  being  the  case,  it  is  not  neces- 
sary to  define  the  meaning  of  the  phrase  *  questions  of  law  arising  at 
the  trial,'  for  the  reason  that  a  decision  of  the  court  was  made  on  a 
plea  in  bar,  and  that  is  one  which  the  statute  specifically  authorizes 
to  be  reviewed  in  a  proceeding  like  the  present  one.'' 

The  assignment  of  errors  herein  specifies  that  the  district 
court  erred :   ' 

1.  In  holding  that  the  facts  stated  in  the  amended  informa- 
tion do  not  constitute  a  public  crime; 

2.  In  setting  aside  the  information. 

After  submission  of  various  propositions  under  this  as- 
signment the  real  question  at  issue  is  fairly  stated  by  the  At- 
torney General  in  the  opening  sentence  of  his  written  argu- 
ment and  is  followed  forthwith  by  a  clear  and  concise  outline ' 
of  the  specific  contentions  of  appellant  under  the  general  is- 
sue, thus  completing  the  introductory  paragraph  of  such  writ- 
ten argument  as  follows : 

**This  case  raises  the  general  question  of  the  consent  or  acquies- 
cence on  the  part  of  a  government  agent  as  a  defense  to  a  criminal 
prosecution.     The  apellant,  The  People  of  Porto  Rico,  contends: 

"1.  That  the  information  states  facts  constituting  a  criminal 
violation  by  defendant  of  the  internal  revenue  laws,  by  failing  to 
pay  taxes  on  certain  alcoholic  spirits  produced  by  him. 

*'2.  That  the  defendant  is  individually  responsible  for  his  deliber- 
ate fraud,  that  guilt  is  personal  and  unaffected  by  the  criminality 
or  responsibility  of  the  acts  of  others. 

**3.  That  defendant  is  not  excused  because  solicited  or  induced  by 
another,  assuming  that  he  was  so  instigated. 

**4.  That  the  acts  of  the  agent  Vazquez  did  not  amount  to  a 
solicitation  or  instigation  to  the  crime  previously  planned  by  defend- 
ant. 

'*5.  That  those  acts  are  justified  by  a  sound  public  policy. 

"6.  That  the  crime  charged  is  against  the  public;  hence  no  one 
member  of  the  public,  government  agent  or  not,  has  power  by  consent, 
to  make  the  crime  not  a  crime. 

n^e.  Vni.ei    f9 
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'*7.  That  these  are  fundamental  principles  of  the  criminal  law 
and  are  overwhelmingly  supported  by  the  authorities.'' 

A  determination  of  the  questions  raised  under  subdivi- 
sions 3  and  5  is  not  necessary  to  the  decision  of  the  main  issue 
herein.  The  information  on  its  face,  from  beginning  to  end, 
clearly,  distinctly  and  consistently  negatives,  contradicts  and 
denies  the  theory  that  the  revenue  agent,  Vazquez,  tempted, 
encouraged,  solicited,  urged,  induced,  or  instigated  the  de- 
fendant in  any  manner,  shape,  or  form,  to  the  commission  of 
any  criminal  act;  and  there  being  no  suggestion  of  any  ef- 
fort or  attempt  on  the  part  of  such  agent  to  lure,  decoy,  or 
entrap  an  honest,  law-abiding  citizen  into  the  commission  of 
crime  —  no  *Hrap,''  in  the  sense  that  the  same  is  discouraged 
and  condemned  by  the  courts  being  shown  —  it  follows  that 
there  is  as  vet,  so  far  as  we  are  advised  bv  the  record  in  this 
case,  no  need  to  justify  any  act  of  Vazquez  upon  the  grounds 
of  public  policy.  Anyi;hing  we  might  say  upon  either  of  these 
two  points  would  be  pure  dictum,  and  we  therefore  abstain 
from  any  expression  of  opinion  in  this  regard. 

The  position  of  appellant  upon  all  of  the  other  proposi- 
tions enumerated  in  the  paragraph  just  quoted  is  amply  sus- 
tained bv  the  cases  cited  and  ablv  argued  in  the  brief  sub- 
mitted  bv  the  Attornev  General.  We  need  not  cite  these 
numerous  authorities.  Most  of  them,  together  with  one  or 
two  interesting  additional  cases,  will  be  found  in  a  note  to 
Kinnp  V.  United  States,  51  L.  R.  A.  (new  series),  825,  and 
])revious  notes  therein  cited  and  supplemented. 

We  have  the  utmost  confidence  in  the  ability  of  the  dis- 
trict judge  to  apply  the  law,  as  announced  by  these  decisions 
and  by  such  others  as  may  be  submitted  to  him,  to  the  facts 
as  they  may  be  developed  on  the  trial.  We  do  not  share  the 
apprehension  of  counsel  for  defendant  that  the  court  below 
might  be  misled  by  possible  obiter  dicta  occurring  in  any 
oy)inion,  however  extended,  upon  the  facts  stated  in  the  in- 
fonnation,  which  are  the  only  facts  involved  thus  far  in  this 
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case.  In  view,  however,  of  the  full  discussion  of  incidental 
questions  made  necessary  by  the  seriousness  and  plausibility 
with  which  such  questions  have  been  presented  to  our  con- 
sideration, —  counsel  for  defendant  having  frankly  conceded 
in  the  oral  argument  that  the  information,  if  isolated  and 
considered  alone,  does  charge  a  crime  and  is  substantially 
free  from  objection,  having  declined  to  discuss  this  phase  of 
the  matter,  either  orally  or  in  writing,  and  having  addressed 
themselves  solely  and  exclusively  to  the  preliminary  matters 
hereinabove  set  forth  —  and  more  to  avoid  extending  this 
opinion  beyond  reasonable  limits  than  to  obviate  the  rather 
remote  possibility  of  improperly  influencing,  or  as  counsel 
insist,  of  '* dominating"  the  decision  of  cases  yet  to  be  tried, 
we  are  content  to  close  without  discussion  or  analysis  of  the 
cases  referred  to  as  applied  to  the  facts  stated  in  the  in- 
formation in  this  case. 

Section  3  of  the  Excise  Tax  Law  of  March  9,  1905  (Laws 
of  1905,  page  165),  as  amended  by  Act  No.  55  of  March  9, 1911, 
page  170,  and  Act  No.  112  of  March  13,  1913,  page  160, 
provides : 

** Section   3. — That   there   shall   be   levied,    coUecteji    and   paid: 
"(1)  On  all  distilled  spirits  produced  in  Porto  Rico    *     •     •    a 
lax  of  fifty  cents  on  each  liter  or  fraction  thereof    •     •     *. 

•  •••••* 

**  (12)  Every  person  who  fails  to  pay  the  taxes  herein  in  this  section 
prescribed,  and  at  the  time  hereinafter  prescribed,  except  as  otherwise 
provided  in  this  act,  shall  be  guilty  of  a  misdemeanor,  and  for  the  first 
offense  shall  be  punished     *     *     *.'' 

The  time  referred  to  as  ^ 4iereinaf ter  prescribed''  is  fixed 
l)v  section  6  of  the  Excise  Tax  Law,  as  amended  bv  Act  No. 
r»5  of  March  9,  1911,  snpra,  as  follows: 

"The  tax  shall  attach  to  alcoholic  spirits  as  soon  as  separated, 
either  in  the  pure  or  impure  condition,  by  distillation  or  other  process 
of  evaporation;  but  payment  thereof  shall  be  made  before  such  spirits 
are  removed  from  the  factory,  except  as  otherwise  provided  in  tliis 
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act,  and  in  such  manner  as  the  Treasurer  of  Porto  Bico  may  by 
regulations  prescribe.*' 

Sections  21,  22  and  23  of  the  Treasury  Regulations,  at- 
tached to  the  information  as  part  thereof,  read  as  follows : 

**  Section  21 — The  tax  on  distilled  spirits  shall  be  paid  by  meaus 
of  the  purchase  and  aflSxing  of  the  corresponding  internal  revenue 
stamps  to  invoices.  The  stamps  and  invoice  books  shall  be  secured 
on  a  proper  request  to  the  collector  of  internal  revenue  of  the  district 
where  the  distillery  is  located. 

**  Section  22. — When  a  distiller  may  desire  to  draw  out  distilled 
spirits  for  consumption,  he  should  provide  himself  beforehand  with 
a  sufficient  quantity  of  internal-revenue  stamps  and  receptacles  for 
receiving  the  quantity  of  alcohol  which  he  desires  to  draw  out.  He 
shall  then  fill  out  the  invoice,  showing  the  quantity  of  spirits  which 
he  desires  to  draw  out,  the  grade  of  the  same,  and  the  date  of  the 
withdrawal.  The  stub  of  the  said  invoice  shall  also  be  filled  out, 
and  both  shall  be  signed  by  the  distiller.  The  internal  revenue  agent 
of  the  district,  or  the  special  agent  in  charge  of  the  distillery,  shall 
check  the  invoice  and  stub  and  after  verifying  the  complete  payment 
of  the  tax,  the  cancellation  of  the  stamps,  and  the  correctness  of  the 
invoice  and  stub,  he  shall  approve  the  same  by  signing  them,  proceed- 
ing then  to  the  delivery  of  the  distilled  spirits. 

**  Section  23. — The  internal-revenue  stamps  attached  in  payment 
of  the  tax  on  alcohol,  shall  be  cancelled  by  the  distiller.  It  shall  be 
the  duty  of  every  distiller  to  provide  himself  with  a  stamp  for  cancel- 
ling, which  on  being  applied  to  the  internal-revenue  stamps,  shall 
leave  clearly  impressed  the  name  of  the  distiller,  the  location  of  the 
distillery,  and  the  date  of  the  cancellation  of  the  stamps.  After 
cancelling  in  due  form  the  stamps  attached  -to  the  invoice  for  distilled 
spirits,  the  distiller  shall  separate  said  invoice  from  the  stub,  and  on 
separating  it,  shall  do  it  in  such  manner  that  one-half  of  each  stamp, 
with  the  complete  number  of  its  series,  remains  attached  to  the  invoiee, 
and  the  other  half  to  the  stub.  The  aforesaid  invoices  shall  be  sent 
by  the  distiller  to  the  Treasurer  of  Porto  Rico  the  same  day  in  which 
the  invoice  is  made,  and  the  dispatch  of  alcohol  is  effected.'* 

Reasonably  and  fairly  construed  in  the  light  of  the  statute 
and  regulations  quoted,  the  amended  information  herein 
clearly  states  facts  sufficient  to  constitute  a  crime  and  con- 
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tains  no  matter  which,  if  true,  would  excuse  or  justify  the 
charge  or  raise  any  legal  bar  to  the  prosecution. 

Therefore,  whatever  may  have  been  the  intention  of  the 
court  below  in  the  ruling  excepted  to  by  appellant  —  whether, 
as  stated  therein,  to  set  aside  the  information  because  the 
facts  alleged  do  not  constitute  an  offense,  or  to  render  judg- 
ment for  the  defendant  upon  a  demurrer  interposed  in  legal 
effect  by  the  court  of  its  own  motion,  either  for  the  same  rea- 
sons so  stated  or  because  the  information  contained  *^  mat- 
ter which,  if  true,  would  constitute  a  legal  justification  or 
excuse  of  the  offense  charged,  or  other  legal  bar  to  the  prose- 
cution, ' ' — the  motion  to  dismiss  the  appeal  must  be  denied, 
the  order  appealed  from  reversed,  and  the  case  remanded 
for  further  proceedings  not  inconsistent  herewith. 

Decision  reversed,  motion  for  dismissal  of  ap- 
peal denied  and  case  rernanded  to  the  lower 
court  for  further  action  in  accordance  with 
this  opinion. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro, 
and  Aldrey  concurred. 


Sanchez,  Appellant,  v.  The  Eegistrar  of  Property, 

Respondent. 

Appeal  from  a  Decision  of  the  Eegistrar  of  Property  of 
Aguadilla  Denying  Admission  to  Record  of  a  Deed  of 
Partition  of  Common  Property. 

No.  200.— Decided  December  4,  1914. 

CoMidON  Property — Division  or  Property  op  Minors. — Section  229  of  the  Civil 
Code,  as  amended  by  Act  No.  33  of  March  9,  1911,  does  not  apply  to  a 
division  of  common  property  in  which  minors  are  interested,  such  division 
being  governed  by  section  413  in  connection  with  section  1027  of  the  said  code. 
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Id. — Division  or  Property  op  Minors  Represented  by  Father  or  Motheb— 
Judicial  Authorization. — According  to  section  1027  of  the  Civil  Code,  which 
is  made  applicable  to  the  division  of  common  property  by  section  413  of  the 
same  code,  judicial  authorization  is  not  necessary  to  effect  a  partition  of 
property  owned  in  common  by  minors  when  they  are  represented  by  their 
father  or  mother. 

Repeal.— Section  1027  of  the  Civil  Code  was  not  repealed  by  section  3  of  the 
Act  of  March  9,  1911. 

The  facts  are  stated  in  the  opinion. 

Mr.  Manuel  Paz  JJrdaz  for  the  appellant. 

Mr.  Rafael  Tirade  Verrier,  the  registrar,  appeared  by 
brief  pro  se. 

Mr.  Chief  Justice  Hernandez  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  by  Silverio  Sanchez  Rodriguez  from  a 
decision  of  the  Registrar  of  Property  of  Aguadilla  denying 
admission  to  record  of  public  deed  No.  151  executed  by  the 
said  Sanchez  Rodriguez  and  others  in  the  town  of  Hatillo 
on  July  12,  1914,  before  Notary  Manuel  Paz  Urdaz  for  the 
partition  of  common  property.  The  decision  reads  as  fol- 
lows : 

'*  Admission  of  the  foregoing  document  to  record  is  denied  because 
Carmen  Garcia  Abreu  did  not  secure  the  authorization  and  approval 
of  the  court  required  by  section  229  of  the  Revised  Civil  Code  as 
amended  by  the  Act  of  the  Legislative  Assembly  of  March  9,  1911, 
in  order  to  alienate  the  interests  of  her  minor  children,  Cruz,  Victor 
Manuel,  Maria  Crist ina,  Eduardo  Fausto,  Ana  Amelia,  and  Georgiiia 
Gonzalez  Garcia,  in  a  mortgage  credit  conveyed  to  Silverio  Sanchez 
Rodriguez  in  a  property  consisting  of  56.99  cuerdas  of  land  situated 
in  the  ward  of  Latorre  of  Lares.  In  lieu  thereof  a  cautionarv  notice 
is  entered  for  the  legal  period  in  favor  of  Silverio  S4nchez  Rodriguez 
on  page  4  of  volume  39  of  Lares,  property  No.  475,  triplicate,  entry 
letter  A.  Aguadilla,  September  28,  1914.  (Signed)  Rafael  Tirado 
Verrier,  Registrar.*' 

According  to  the  said  deed,  Silverio  Sanchez  Rodriguez 
purchased  of  Gregorio  and  Antonia  Gonzalez  Garcia  each 
a  joint  interest  of  one-eighth,  or  a  total  of  one-fourth,  of  a 
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rural  property  of  135  cnerdds  according  to  the  title  deed, 
but  of  136.72  ctierdas  by  survey,  in  the  wards  of  Carrizales 
and  Capaez  of  the  municipality  of  Hatillo;  and  also  pur- 
chased of  the  said  Gregorio  and  Antonia  Gonzalez  Garcia 
interests  of  $360.20%  which  each  of  them  had  in  a  mortgage 
credit  created  by  Juan  Rios  Gavino  in  favor  of  Pedro  Rega- 
lado  Gonzalez  Garcia  on  a  rural  property  of  56.99  cuerdas 
lielonging  to  the  former  in  the  ward  of  Latorre  of  the  town 
of  Lares,  which  credit  originally  amounted  to  $5,500,  but  had 
been  reduced  by  partial  payments  to  $2,881.65. 

Each  of  the  minors,  Cruz,  Victor  Manuel,  Maria  Cristina, 
Eduardo  Fausto,  Ana  Amelia,  and  Georgina,  who  were  rep- 
resented in  the  execution  of  the  deed  by  their  mother.  Car- 
men Garcia,  widow  of  Pedro  Regalado  Gonzalez  Garcia,  in- 
herited from  their  paternal  grandmother,  Maria  Garcia  Diaz, 
a  joint  interest  of  one-eighth,  or  a  total  of  three-fourths,  of 
the  property  situated  in  the  municipal  district  of  Hatillo,  of 
which  Silverio  Sanchez  Rodriguez,  as  we  have  stated,  acquired 
the  other  one-fourth  from  Gregorio  and  Antonia  Gonzalez 
Garcia;  and  the  said  six  children  of  Pedro  Regalado  Gon- 
zalez Garcia,  together  with  the  said  Gregorio  and  Antonia 
Gonzalez  Garcia,  acquired  common  undivided  interests  in 
equal  shares,  by  inheritance  from  their  said  father,  in  the 
mortgage  credit  created  by  Juan  Rios  Gavino,  which  credit 
had  been  reduced  then  to  $4,201.60  and  was  further  reduced 
later  to  $2,881.65. 

From  the  foregoing  it  results  that  Silverio  Sanchez  Gar- 
cia is  the  owner  of  one-fourth  of  the  Hatillo  property  and 
holds  a  like  interest  of  one-fourth  in  the  mortgage  credit 
against  Juan  Rios  Gavino  which  is  still  unpaid,  while  the 
six  minor  children,  represented  by  Carmen  Garcia,  are  tlie 
owners  of  the  other  three-fourths  of  the  property  and  mort- 
gage credit. 

For  the  purpose  of  severing  the  joint-ownership,  deed 
No.  151  was  executed  on  July  12,  1914,  in  which  the  parties 
covenanted  that  Silverio  Sanchez  Garcia  become  the  abso- 
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lute  owner  of  the  mortgage  credit  amounting  to  $2,881.65 
and  of  a  parcel  of  land  of  13.12  ciierdas  which  is  described 
and  segregated  from  the  property  situated  in  the  municipal 
district  of  Hatillo,  the  six  minor  children,  represented  by 
their  mother,  Carmen  Garcia,  becoming  the  owners  of  six 
parcels  of  land,  which  are  also  described  and  specified,  but 
without  any  interest  in  the  mortgage  credit  in  which  they 
were  formerly  co-owners. 

Taking  into  consideration  the  foregoing  facts,  let  us  see 
whether  section  229  of  the  Civil  Code,  amended  by  Act  No. 
33  of  March  9,  1911,  as  contended  by  the  respondent  regis- 
trar, or  sections  413  and  1027  of  the  same  code,  as  contended 
by  the  appellant,  is  the  law  applicable  to  the  case. 

These  sections  read  as  follows: 

**  Section  229. — The  exercise  of  the  pairia  potestas  does  not  author- 
ize the  father  nor  the  mother  to  alienate  or  lay  any  encumbrance  upon 
real  property  of  any  class  whatever  or  upon  personal  property,  the 
value  of  which  exceeds  five  hundred  dollars,  pertaining  to  the  child 
and  which  may  be  under  the  administration  of  its  parents,  without 
the  previous  authorization  of  the  district  court  wherein  the  property 
is  situate  and  the  demonstration  of  the  necessity  and  utility  of  the 
alienation  or  encumbrance  and  in  conformity  with  the  provisions  of 
sections  80,  81  and  82  of  an  act  relative  to  special  legal  proceedings." 

*' Section  413. — The  rules  relating  to  the  division  of  inheritances 
shall  apply  to  the  division  amongst  part-owners/^ 

**  Section  1027. — If  the  minors  should  be  subject  to  the  parental 
authority,  and  are  represented  in  the  division  by  the  father  or  by  the 
mother,  in  a  proper  case,  (sic)  neither  judicial  intervention  nor 
approval  shall  be  required." 

As  will  be  seen,  section  229  governs  the  alienation  of  real 
property  and  of  personal  property  of  more  than  $500  in  value 
belonging  to  minors  subject  to  patria  potestcis,  and  for  such 
alienation  requires  the  authorization  of  the  court  after  neces- 
sity and  utility  therefor  have  been  shown,  while  section  413 
governs  divisions  among  joint-owners  of  common  property, 
providing  that  the  rules  relating  to  the  division  of  inherit- 
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ances  shall  apply  thereto,  among  which  rules  is  that  of  sec- 
tion 1027  which  provides  that  if  the  minors  are  represented 
in  the  division  by  the  father  or,  when  circmnstances  require, 
by  the  mother,  neither  the  intervention  nor  approval  of  the 
court  shall  be  required. 

Section  229  refers  specifically  to  the  alienation  of  prop- 
erty belonging  to  minors,  and  section  413  also  relates  spe- 
<»ifioally  to  divisions  among  the  joint-owners  of  common  prop- 
erty which,  according  to  section  399,  is  when  the  ownership 
of  a  thing  or  of  a  right  belongs  undividedly  to  different 
persons,  each  of  whom,  according  to  section  407,  may  demand 
at  any  time  the  division  of  the  thing  held  in  common;  and, 
according  to  section  409,  the  division  may  be  made  by  the 
interested  parties  themselves  or  by  the  arbitrators  or  friendly 
compromisers  appointed  by  the  joint-owners. 

In  the  present  case  the  object  of  deed  No.  151  of  July  12, 
1914,  is  not  to  alienate  the  common  and  undivided  interests 
in  the  said  mortgage  credit  and  rural  property  held  in  com- 
mon by  Silverio  Sanchez  Rodriguez  and  six  minor  children, 
represented  by  their  mother,  but  to  sever  the  common  owner- 
ship. It  is  true  that  in  order  to  sever  any  common  owner- 
ship of  property  an  alienation  is  necessary,  for  if  an  owner- 
ship in  common  is  to  be  terminated  it  is  necessary  that  each 
participant  in  the  conunon  ownership  renounce  his  undivided 
share  in  the  thing  in  common  in  order  to  acquire  a  fixed,  con- 
crete, and  specific  part  thereof;  but  that  is  no  reason  for 
the  application  of  provisions  of  the  Civil  Code  which,  like 
those  of  section  229,  do  not  govern  the  partition  of  common 
property,  this,  as  we  have  said,  being  governed  by  the  spe- 
cial provisions  established  by  the  Legislature  in  Title  III 
of  Book  Second  of  the  Civil  Code,  sections  399  to  413. 

Common  ownership  of  property  and  rights  exists  in  every 
inheritance,  and  said  common  ownership  ceases  when  the  par- 
ticipants effect  a  division  of  the  property  held  in  common, 
the  heirs  ceasing  to  be  owners  of  the  common  and  undi- 
vided property  formerly  belonging  to  them  in  order  to  ac- 
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quire  a  fixed  and  specific  hereditary  portion.  If,  as  provided 
by  section  1027,  no  judicial  intervention  or  approval  is  neces- 
sary to  effect  a  division  of  an  inheritance  in  which  minors 
are  interested,  when  the  said  minors  are  represented  by  the 
father  or,  as  the  case  may  be,  by  the  mother,  neither  can  such 
inter^'^ention  or  approval  be  required  for  the  division  of  com- 
mon property  in  which  minors  are  interested  and  are  repre- 
sented by  their  mother,  as  in  the  case  at  bar.  Section  413 
is  clear  and  controlling. 

Section  1027  was  not  repealed  by  section  3  of  the  Act  of 
March  9,  1911,  as  alleged  by  the  registrar,  inasmuch  as  the 
said  act  refers  to  matters  totally  different  from  that  regu- 
lated by  the  said  section. 

For  the  foregoing  reasons  the  decision  appealed  from 
should  be  reversed. 

Reversed. 

Justices  Wolf,  del  Toro,  Aldrey  and  Hutchison  concurred. 


Guzman,  Appellant,  v.  The  Registrar  of  Property, 

Respondent. 

Appeal  from  a  Decision  of  the  Registrar  of  Property  of  Hu- 
macao  Denying  Admission  to  Record  of  a  Supplementary 
Mortgage. 

No.  205.— Decided  December  4,  1914. 

Mortgage — Supplementary  Mortgage. — Articles  121  of  the  Mortgage  Law  ami 
166  of  its  Kegulations  and  section  1  of  an  Act  relating  to  .iudgments  and  the 
manner  of  satisfying  them,  approved  March  9,  1905,  do  not  prohibit  the 
creation  of  a  supplementary  mortgage  on  other  properties  than  the  one  mort- 
gaged to  be  effective  in  case  the  principal  mortgage  should  fail  to  cover  the 
total  amount  of  the  debt. 

Id.  —  Supplementary  Mortgage  —  Illicit  Consideration  —  Right  to  CoNTRA("r 
Freely. — The  creation  of  a  supplementary  mortgage  on  other  properties  than 
that  principally  mortgaged,  to  be  effective  in  ease  the  principal  mortgage 
should  not  cover  the  total  amount  of  the  debt,  is  not  based  on  an  illicit  con- 
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sideration  within  the  meaning  of  section  1242  of  the  Civil  Code,  for  it  is  not 
contrary  to  law  or  good  morals;  and  this  being  the  case,  the  right  to  contract 
freely  cannot  be  limited  by  restricting  the  privilege  of  a  creditor  to  secure 
his  interests  in  the  manner  most  preferable  to  him. 

The  facts  are  stated  in  the  opinion. 

Mr.  Francisco  Gonzalez  for  the  appellant. 

Mr.  Miguel  Planellas,  the  registrar,  appeared  by  brief 
pro  se,^ 

Mb.  Chief  Justice  Hernandez  delivered  the  opinion  of 
the  court. 

By  public  deed  No.  268  executed  December  22,  1913,  be- 
fore Notary  Francisco  Gonzalez  Fagundo  in  the  city  of  Hu- 
macao,  Fernando  Lopez  and  his  wife,  Rafaela  Rodriguez, 
acknowledged  that  they  owed  Julio  D.  Guzman  Toro  the  sum 
of  $800,  which  they  had  received  from  him  as  a  loan  and  which 
they  agreed  to  repay  within  the  period  of  one  year,  with  inter- 
est at  1  per  cent  monthly,  payable  at  the  end  of  each  month ; 
and  in  order  to  secure  the  payment  t)f  the  loan,  the  interest, 
and  a  further  sum  of  $200  for  expenses,  disbursements,  and 
fees  of  the  creditor's  attorney  in  case  of  foreclosure,  the 
debtors  created  a  mortgage  on  a  town  property  described 
in  said  deed  under  letter  a,  and  a  supplementary  mortgage 
on  three  rural  properties,  likewise  described  under  letters 
h,  c,  and  A,  the  amount  or  part  of  the  charge  to  be  borne  by 
each  of  the  four  properties  being  set  out  in  the  second  clause, 
which  reads  as  follows: 

"Second.  The  parties  agree  that  the  to^\^l  property  including 
its  lot  shall  respond  for  the  loan  of  $800,  for  $96  interest,  and  for 
$200  as  costs,  disbursements,  and  fees  of  the  attorney  for  the  mortgage 
creditor  in  case  of  foreclosure,  and  that  the  rural  properties  described 
under  letters  6,  c,  and  d  shall  serve  as  collateral  security  to  respond 
in  like  manner  for  the  same  amounts  in  case  the  town  property 
should  be  inadequate  to  cover  the  amount  of  the  mortgage  with 
interest  and  costs,  this  charge  to  be  distributed  among  the  said 
properties  as  follows:  Property  6  shall  secure  the  payment  of  tlie 
$200  for  costs  and  $96  for  interest,  and  the  remaining  two  properties 
shall  each  secure  $400  of  the  loan." 
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The  said  deed  having  been  presented  in  the  Registry  of 
Property  of  Humacao  for  admission  to  record  of  the  mort- 
gage created  on  the  rural  properties,  the  registrar  refused 
to  record  the  same  for  the  reasons  stated  in  the  foUowiog 
decision : 

**This  deed  being  presented  anew  for  the  purpose  of  recording 
only  the  supplementary  mortgage  created  on  the  rural  properties  de- 
scribed under  letters  b,  c,  and  d  as  a  collateral  security,  is  refused 
admission  to  record  for  the  reason  that  the  said  contract  is  understood 
to  be  included  among  those  which,  pursuant  to  section  1242  of  the 
Civil  Code,  have  no  effect  because  its  consideration  is  illicit.  In  Ueu 
thereof  a  cautionary  notice  of  such  refusal  has  been  entered  for  120 
days  in  accordance  with  the  law,  on  pages  103,  57  (over),  and  150 
(over)  of  volumes  8,  9,  and  15  of  Las  Piedras,  properties  numbers 
448,  399,  and  176,  duplicate,  entries  letters  A,  respectively.  Humacao, 
September  24,  1914.    Miguel  Planellas,  Registrar  of  Property." 

The  foregoing  decisi9n  is  brought  before  us  for  consider- 
ation by  virtue  of  an  administrative  appeal  taken  within  the 

time  fixed  bv  law. 

*' 

Section  1242  of  the  Civil  Code,  on  which  the  decision  ap- 
pealed from  is  based,  reads  as  follows: 

Section  1242. — Contracts  without  consideration  or  with  an  illicit 
one  have  no  effect  whatsoever.  A  consideration  is  illicit  when  it  is 
contrary  to  law  and  good  morals." 

Although  the  registrar  does  not  explain  in  his  decision 
why  the  consideration  of  the  contract  in  question  is  illicit, 
he  does  so  in  his  brief  by  asserting  that  whereas,  according 
to  the  decision  of  this  court  in  the  case  of  Ortiz  v.  The  Regis- 
Irar,  16  P.  R.  R.,  643,  the  debtor  cannot  agree  that  where 
several  properties  are  mortgaged  to  respond  for  a  debt  each 
one  of  the  properties  shall  be  bound  to  secure  the  whole 
amount  of  the  mortgage  debt,  so  when  one  property  is  mort- 
gaged no  supplementary  liens  can  be  created  on  other  prop- 
erties to  secure  the  same  credit.    In  support  of  his  decision 
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lie  also  cites  article  121  of  the  Mortgage  Law,  article  166  of 
the  Regulations  for  its  execution,  and  section  1  of  the  Act 
relating  to  judgments  and  the  manner  of  satisfying  them, 
approved  March  9,  1905. 

The  case  cited  by  the  registrar  is  not  similar  to  the  one 
under  consideration,  for  in  that  case  admission  to  record 
was  denied  because  the  mortgage  was  created  on  different 
properties  to  secure  the  same  obligation,  without  specifying 
the  amount  for  which  each  property  should  respond;  there- 
fore the  provisions  of  article  119  of  the  Mortgage  Law  and 
article  164  of  its  Regulations  were  applied,  while  the  present 
case  is  of  a  principal  mortgage  on  an  urban  property  and 
another  subsidiary  or  supplementary  mortgage  on  three  rural 
properties,  the  amount  to  be  secured  by  each  of  said  prop- 
erties being  specified. 

Articles  121  of  the  Mortgage  Law  and  166  of  its  Regula- 
tions, and  section  1  of  the  Act  relating  to  judgments  and  the 
manner  of  satisfying  them,  provide  for  cases  wherethe  mort- 
gage created  becomes  insufficient  to  satisfy  the  whole  amount 
of  the  credit,  but  do  not  prohibit  the  creation  of  a  subsidiary 
mortgage  on  other  properties  than  the  one  mortgaged  in 
anticipation  that  the  first  may  be  insufficient  to  satisfy  the 
whole  amount  of  the  mortgage. 

It  is  true  that  the  distinguished  commentators  on  the 
Mortgage  Law,  Galindo  and  Escosura,  are  of  the  opinion 
that  a  subsidiary  mortgage  is  inconsistent  with  both  the  spirit 
and  the  strict  letter  of  the  Mortgage  Law. 

We  find  nothing  in  the  said  law  which  prohibits  the  crea- 
tion of  a  subsidiary  mortgage  such  as  the  one  under  consider- 
ation, and  in  the  absence  of  such  prohibition  we  are  not  au- 
thorized to  limit  the  principle  of  freedom  in  contracting  by 
restricting  the  right  of  a  creditor  to  secure  his  interests  in 
such  manner  as  he  may  deem  best.  The  supplementary  mort- 
gage whose  admission  to  record  has  been  denied  is  not  con- 
trary to  law  or  good  morals  and,  therefore,  does  not  rest 
upon  an  illicit  consideration. 
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For  the  foregoing  reasons  the  decision  appealed  from 
should  be  reversed. 

Reversed, 

Justices  Wolf,  del  Toro,  Aldrey  and  Hutchison  concurred. 


Alvarez,  Appellant,  v.  The  Registrar  of  Property, 

Respondent. 

Appeal  from  a  Decision  of  the  Registrar  of  Property  of  San 
Juan,  Section  1,  Assigning  Certain  Curable  Defects. 

No.  207.— Decided  December,?,  1914. 

Administrative  Appeal — Brief  op  Registrar. — The  court  insists  that  in  appeals 
of  this  kind  the  registrars  should  brief  in  proper  detail  the  reasons  on  which 
they  base  their  decisions  and  cite  authorities  therefor  so  that  the  court  may 
be  in  a  position  to  decide  the  questions  raised  with  confidence  that  it  has 
heard  the  arguments  for  and  against  each  contention  and,  consequently,  with 
greater  certainty  of  accuracy. 

Partnership — Record  or  Contract — Articles  op  Partnership. — When  the  docu- 
ments presented  for  record  in  the  registry  set  out  in  an  authentic,  accurate 
and  unequivocal  manner  the  necessary  data  relative  to  the  organization  of 
the  partnership,  the  powers^  of  the  partner  or  partners  who  executed  the  con- 
tract sought  to  be  recorded,  etc.,  it  is  not  necessary  that  the  articles  of  part- 
nership of  the  firm  should  accompany  the  same. 

The  facts  are  stated  in  the  opinion. 

The  appellant  appeared  by  brief  pro  se. 

Mr.  Jose  S.  Belaval,  the  registrar,  did  not  appear. 

Mr.  JysTiCE  del  Toro  delivered  the  opinion  of  the  court. 

This  is  an  administrative  appeal  from  a  decision  of  the 
Rooistrar  of  Property  of  San  Jnan,  Section  1,  holding  the 
existence  of  a  curable  defect  in  a  deed.  It  appears  from  the 
vo(*or(l  that  on  April  25,  1914,  the  general  mercantile  part- 
nership of  H.  Rosa  &  Company,  represented  by  its  manag- 
ing partner,  Hipolito  Rosa  Garcia,  and  Isidoro  Alvarez  Gon- 
zalez api)eared  before  Notary  Rafael  Arce  Rpllet  in  Cagiias 
and  executed  a  deed  by  which  the  said  firm  purchased  from 
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the  said  Alvarez  Gonzalez  two  rural  properties,  one  of  which 
is  situated  in  the  municipal  district  of  Rio  Piedras.  The  pur- 
chase price  was  $2,400,  of  which  the  vendor  acknowledged 
the  receipt  of  $400,  the  balance  of  $2,000  to  be  paid  later.  The 
purchaser  expressly  mortgaged  the  properties  to  secure  the 
pajTnent  of  the  deferred  part  of  the  purchase  price. 

The  deed  of  April  25,  1914,  together  with  another  deed 
executed  in  Caguas  on  May  5,  1914,  before  the  same  notary 
by  Jose  Rosa  Sanchez  and  Hipolito  Rosa  Garcia,  modifying 
that  clause  of  the  partnership  contract  of  the  firm  of  H.  Rosa 
&  Company  which  refers  to  the  object  and  purposes  of  the 
j>artnership  as  therein  specified,  was  presented  in  the  Regis- 
try of  Property  of  San  Juan,  Section  1,  for  the  purpose  of 
recording  the  sale  and  mortgage  of  the  property  situated 
in  Rio  Piedras.  On  October  27,  1914,  the  registrar  recorded 
the  deed  ''with  the  curable  defect  that  the  articles  of  part- 
nership of  the  purchasing  firm  are  not  presented  in  order 
to  show  that  Hipolito  Rosa  and  Jose  Rosa  are  the  only  part- 
iK^rs  composing  the  same  and  that  Hipolito  Rosa  is  the  man- 
aging partner." 

On  November  10  the  appellant,  Isidore  Alvarez  Gonza- 
lez, filed  a  notice  of  appeal,  together  with  the  deeds  referred 
to,  in  the  office  of  the  secretary  of  this  court.  Notice  was 
at  on(*e  served  on  the  registrar  in  order  that  he  might  pre- 
sent his  brief  within  ten  days.  This  period  having  elapsed 
and  the  registrar  not  having  appeared,  the  appeal  was  sub- 
mitted finally  to  our  consideration  for  decision. 

In  the  case  of  Amy  v.  The  Registrar ,  21  P.  R.  R.,  114,  we 
stated  that  it  was  desirable  that  in  these  appeals  the  regis- 
trars should  always  submit  more  or  less  fully  the  grounds 
for  tlieir  decisions  and  cite  the  authorities  on  which  they  are 
based  in  order  to  enable  us  to  decide  the  questions  involved 
with  confidence  that  both  sides  of  each  question  have  been 
heard  and,  consequently,  with  greater  certainty  of  accuracy. 
We  insist  that  the  line  of  conduct  indicated  in  the  Amv  case 
should  be  followed. 
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As  stated,  the  curable  defect  pointed  out  by  the  registrar 
consists  in  the  failure  to  present  the  articles  of  partnership 
of  the  firm  of  H.  Rosa  &  Company  in  order  to  show  (a)  that 
Hipolito  and  Jose  Rosa  were  the  only  partners  composing 
the  same  and  (b)  that  Hipolito  was  the  managing  partner. 

We  have  considered  carefully  the  documents  submitted 
and,  in  our  opinion,  they  prove  sufficiently  the  facts  referred 
to  by  the  registrar. 

In  the  deed  of  sale  and  mortgage  of  April  25  the  officiat- 
ing notary  attests  that  *'The  organization  of  the  said  firm, 
its  capacity  to  make  this  contract,  and  the  right  of  represen- 
tation claimed  by  the  managing  partner,  are  set  out  in  the 
articles  of  partnership  of  a  general  partnership  entered  into 
by  Hipolito  Rosa  Garcia  and  Jose  Rosa  Sanchez,  together 
with  their  respective  wives,  *  *  ♦  the  original  of  which 
is  now  before  me  *  *  *."  And  following  this  is  a  tran- 
script of  clauses  1,  2,  4  and  5  of  the  said  articles  of  partner- 
ship. Clause  4  begins  as  follows:  *'Both  contracting  par- 
ties have  the  character  of  managing  partners,  but  the  man- 
agement of  the  firm  and  the  use  of  the  firm  signature  are 
vested  exclusively  in  partner  Hipolito  Rosa  Garcia    *    *    */' 

In  the  deed  of  May  5  it  is  shown  that  Jose  Rosa  Sanchez 
and  Hipolito  Rosa  Garcia  appeared  and  stated  that  by  a  pub- 
lic deed  of  July  5, 1912,  they  had  organized  a  general  mercan- 
tile partnership  under  the  firm  name  of  H.  Rosa  &  Company 
and  that,  being  desirous  of  extending  the  scope  of  the  firm's 
business,  they  modified  the  first  clause  in  the  manner  stated. 

Although  we  are  of  the  opinion  that  the  articles  of  part- 
nership should  be  presented  in  cases  of  this  kind  in  order 
to  avoid  complications  and  to  give  the  registrar  a  better  op- 
portunity of  inquiring  into  the  capacity  of  the  contracting 
parties,  we  think  that  when  the  documents  presented  for  rec- 
ord show  in  an  authentic  and  unequivocal  manner  all  the  nec- 
essary details  in  regard  to  the  formation  of  the  partnership, 
the  powers  of  the  partners,  etc.,  the  presentation  of  the  firm's 
articles  of  partnership  is  superfluous. 
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In  view  of  all  the  foregoing  and  pursuant  to  section  5  of 
the  Act  to  provide  for  appeals  from  the  decisions  of  regis- 
trars of  property,  approved  March  1,  1902,  the  decision  ap- 
pealed from  should  be  reversed  and  the  registrar  directed 
to  proceed  in  accordance  with  the  principles  laid  down  in 
this  opinion* 

Reversed  as  regards  assignment  of  curable 
defects. 

Chief  Justice  Hernandez  and  Justices  Wolf,  Aldrey  and 
Hutchison  concurred. 


CoRTiJo,  Appellant,  v.  The  Registrar  of  Property, 

Respondent. 

Appeal  from  a  Decision  of  the  Registrar  of  Property  of  San 
Juan,  Section  1,  Denying  Admission  to  Record  of  a  Can- 
cellation of  Mortgage. 

No.  196.— Decided  December  9,  1914. 

MOBTGAOB — CJONJUOAL  PARTNERSHIP — CANCELLATION  BY  HuSBAND  WITHOUT  CON- 
SENT OP  Wife — ^RATincATiON  by  Wife. — Cancellation  of  mortgage  belonging 
to  a  conjugal  partnership  is  not  absolutely  void  when  authorized  by  the  hus- 
band alone  without  being  joined  by  the  wife.  On  the  contrary,  it  is  binding 
on  the  husband  and  his  heirs  and  when  ratified  by  the  wife  it  is  absolutely 
valid  and  may  be  recorded  in  the  registry  of  property. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Traviesa  and  Iriarte  for  the  appellant. 

Mr.  Jose  S.  Belaval,  the  registrar,  did  not  appear. 

Mr.  Justice  Wolf  delivered  the  opinion  of  the  court. 

On  October  23,  1912,  Tomasa  Cortljo,  the  appellant  in  this 
ease,  acknowledged  that  she  owed  to  Ramon  Valdes  Cohian 
the  sum  of  $500  which  she  had  borrowed  from  him,  and  un- 
dertook to  return  the  same  with  interest  at  the  rate  of  10 
per  cent  per  annum  on  October  13,  1913 ;  and  to  secure  this 
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obligation  the  said  Tomasa  Cortijo  executed  a  voluntary 
uiortgage  on  a  piece  of  property  of  three  acres,  more  or  less, 
situated  in  the  ward  of  Santurce,  the  description  of  which  ap- 
pears in  the  notarial  deed  executed  at  that  time. 

On  October  22,  1913,  Ramon  Valdes,  as  attorney  in  fact 
of  his  father,  Ramon  Valdes  Cobian,  acknowledged  having 
received  from  Tomasa  Cortijo  the  $500  which  had  been 
secured  by  the  mortgage  aforesaid,  and  therefore  the  said 
attorney  in  fact  gave  a  release  {carta  de  pago)  and  totally 
canceled,  or  undertook  to  cancel,  the  mortgage  securing  the 
debt.  This  release  and  cancellation  were  set  forth  in  deed 
No.  41  before  Notary  Celestino  Iriarte,  Jr. 

When  tliis  deed  was  presented  in  the  registry  of  property 
its  record  was  denied  for  the  reason  assigned  that  the  mort- 
gage credit,  which  was  sought  to  be  canceled,  belonged  to  the 
conjugal  partnership  existing  between  Ramon  Valdes  Co- 
bian and  his  wife,  Encarnacion  Cobian  y  Romeu,  and  that  the 
latter  had  not  given  her  consent  for  such  cancellation;  and 
a  cautionary  notice  was  inscribed  in  the  registry  for  120  days. 

In  order  to  cure  the  defect  indicated  in  the  note  of  the 
registrar,  Encarnacion  Cobian,  then  widow  of  Ramon  Valdes 
Cobian,  on  May  2,  1914,  before  the  same  notary,  ratified,  or 
attempted  to  ratify,  the  document  whose  record  w^as  refused. 
In  the  last-named  document  it  was  set  forth  that  the  said  En- 
carnacion Cobian,  along  with  her  son,  Ramon  Valdes,  Jr.,  then 
attorney  in  fact  of  his  father,  received  from  Tomasa  Cortijo 
the  $500  secured  by  the  mortgaged  property  hereinbefore  re- 
ferred to,  and  that  therefore  the  said  Encarnacion  Cobian 
executed  in  favor  of  Tomasa  Cortijo  the  most  solemn  release, 
and  she  declared  that  the  mortgage  was  totally  canceled  and 
that  she  desired  that  the  record  of  such  mortgage  should  be 
canceled  in  the  registry  of  property. 

AVhen  this  deed  attempting  the  ratification  was  presented 
in  the  registry  of  property  the  registrar  denied  the  record  on 
tlie  ground  that  as  the  cancellation  executed  by  the  attorney 
in  fact,  Ramon  A^aldes,  was  utterly  void,  no  one  but  the  heirs 
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of  Ramon  Valdes  could  execute  a  release  or  a  cancellation, 
and  that  the  widow,  Encarnacion  Cobian,  could  not  execute 
such  release  or  cancellation. 

We  agree  that  the  deed  first  made  by  Bamon  Valdes,  Jr., 
as  attorney  in  fact  of  his  father,  was  insufficient  for  the  pur- 
pose of  the  registration,  inasmuch  as  it  did  not  contain  the 
consent  of  the  wife  of  Ramon  Valdes,  Sr. ;  but  we  do  not  agree 
with  the  registrar  that  such  deed  was  utterly  void  and  in- 
capable of  ratification.  So  far  as  Ramon  Valdes,  Sr.,  was 
(concerned,  the  deed  was  effective  to  prevent  him  or  his  heirs 
from  raising  any  question  of  payment.  Indeed,  the  doubt 
might  arise  whether  Ramon  Valdes,  Sr.,  as  administrator  of 
the  conjugal  partnership,  having  received  the  $500  from  To- 
masa  Cortijo,  did  not  have  a  right  to  issue  the  release  and 
cancellation,  but  it  is  not  necessary  for  us  to  decide  the  ques- 
tion. However  that  may  be,  we  think  that  the  action  of  Ra- 
mon Valdes  was  binding  on  himself  and  on  his  heirs  as  a 
matter  of  fact,  hence  the  deed  was  not  utterly  void  and  we 
think  that  the  defect  it  contained  was  cured  by  the  presenta- 
tion, on  the  part  of  his  then  widow,  of  the  deed  of  release 
and  cancellation  latterly  denied  record.  The  jurisprudence  of 
this  court  is  in  accord  with  this  idea. 

Jn  the  case  of  Ledesma  et  al.  v.  Agrait  et  al.,  19  P.  R.  R., 
541,  tlie  facts  were  that  Silvestre  Iglesias,  as  attorney  in  fact 
of  Salvador  Ledesma  and  as  attorney  in  fact  of  his  own  wife, 
executed  a  deed  of  sale  conveying  to  his  wife  his  principal's 
interest  in  a  certain  house.  After  the»sale  Ledesma  wrote  to 
Ifilesias  apijroving  the  transaction.  The  sale  was  attacked  as 
absolutely  void  in  accordance  with  section  1362  of  the  Civil 
Code,  because  an  agent  could  not  acquire  property  from  his 
principal.  The  court  held  that  if  the  contract  partakes  of  all 
the  conditions  set  forth  in  section  1228  of  tlie  Civil  Code,  it 
is  not  absolutely  void  except  for  reasons  which  did  not  exist 
in  the  case  of  Ledesma  and  Agrait  and  do  not  exist  here.  The 
prohibition  of  section  1362  is  as  strong  as  the  prohibition 
in  section  1328,  which  prevents  a  husband  from  alienating 
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property  without  the  consent  of  his  wife.  Quinones  v.  The 
Registrar  of  Property,  20  P.  R.  R.,  474,  was  a  case  where  it 
was  decided  that  a  deed  executed  by  a  tutor  without  special 
judicial  authorization  was  cured  by  an  order  of  the  court  ob- 
tained nunc  pro  tunc;  and  in  Caballero  et  al.  v.  Pomales  et  al.y 
17  P.  E.  R.,  691,  it  was  held  that  an  alienation  made  by  the 
husband  without  the  apparent  consent  of  the  wife  could  be 
remedied  by  a  deed  in  which  the  wife  expressed  the  fact  that 
the  deed  made  by  her  husband  was  executed  with  her  con- 
sent. 

For  these  reasons,  and  in  the  light  of  the  precedents,  the 
note  of  the  registrar  of  June  3,  1914,  must  be  reversed. 

Reversed. 

Chief  Justice  Hernandez  and  Justices  del  Toro,  Aldrey, 
and  Hutchison  concurred. 


Valle,  Plaintiff  and  Respondent,- v.  Marte  et  al., 

Defendants  and  Appellants. 

Appeal  from  the  District  Court  of  Humacao  in  an  Action  of 

Unlawful  Detainer. 

Motion  by  the  Respondent  for  Dismissal  of  Appeal  for  Fail- 
ure to  File  the  Transcript  of  the  Record  and  because  of 
Insufficiency  of  Bond. 

No.  1246.— Decided  December  10,  1914. 

APPBAi/--UNLAwruL  DETAINER — Transcbipt  OF  Recobd. — Pursuant  to  Bection  14 
of  the  Act  of  Unlawful  Detainer  of  March  9,  1905,  appeals  in  actions  of 
unlawful  detainer  should  be  prosecuted  in  accordance  with  the  Code  of  Civil 
Procedure,  therefore  the  lime  allowed  for  filing  a  transcript  of  the  record 
in  this  court  is  thirty  days,  according  to  section  299  of  the  Code  of  CirU 
Procedure  as  amended  by  Act  No.  70  of  March  9,  1911,  considered  in  relation 
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to  rule  40  of  this  court,  and  this  time  begins  to  run  from  the  date  of  filing 
the  notice  of  appeal  when,  as  in  the  present  case,  no  statement  of  the  case 
has  been  filed. 

The  facts  are  stated  in  the  decision. 
Messrs.  Aponte  <&  Aponte  for  the  respondent. 
Mr.  Juan  B.  Huyke  for  the  appellants. 

DECISION. 

Whereas,  On  August  6,  1914,  the  District  Court  of  Huma- 
cao  rendered  final  judgment  for  the  plaintiff  in  an  action  of 
unlawful  detainer  and  ordered  the  eviction  of  the  defendants, 
from  which  judgment  they  appealed  on  August  11^  1914; 

Whebeas,  The  respondent  has  filed  a  motion  in  this  court 
for  dismissal  of  the  said  appeal  because  a  transcript  of  the 
record  has  not  yet  been  filed  although  the  time  fixed  by  law 
has  expired  and  the  appellants  have  not  presented  a  draft  of 
a  statement  of  the  case  or  asked  for  an  extension  of  time 
therefor,  and  because  the  bond  is  insufficient  and  without  ef- 
fect; 

Whereas,  Pursuant  to  section  14  of  the  Act  of  Unlawful 
Detainer  of  March  9,  1905,  page  183,  appeals  in  said  cases 
shall  be  prosecuted  in  accordance  with  the  Code  of  Civil 
Procedure,  and,  therefore,  according  to  section  299  of  the 
Code  of  Civil  Procedure  as  amended  by  Act  No.  70  of  March 
9,  1911,  considered  in  connection  with  rule  40  of  this  court, 
the  time  allowed  for  filing  the  transcript  of  the  record  in  this 
court  is  thirty  days  after  filing  the  notice  of  appeal,  when, 
as  in  the  case  at  bar,  no  draft  of  a  statement  of  the  case  is 
filed,  as  held  by  this  court  in  the  case  of  Ciuro>  v.  Ciuro,  20 
P.  E.  E.,  36; 

Therefore,  In  view  of  the  provisions  of  law  cited,  of  sec- 
tion 303  of  the  Code  of  Civil  Procedure,  and  of  rules  58  and 
60  of  this  court,  the  motion  of  plaintiff-respondent  is  sus- 
tained and  the  appeal  taken  by  the  defendants  from  the  judg- 
ment rendered  on  August  6,  1914,  by  the  District  Court  of 
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Humacao  in  the  present  case  is  dismissed.    Let  the  trial  court 
be  so  notified  for  such  purposes  as  may  follow. 

Appeal  dismissed. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Tore,  Al- 
drey  and  Hutchison  concurred. 


RiGO,  Plaintiff  and  Appellant,  v.  Pou,  Defendant  and 

Respondent. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  in  an 

Action  of  Debt  and  for  Damages. 

No.  1152.— Decided  December  10,  1914. 

Lease — Rent  Paid  in  Advance — Purchase  by  Lessees-Restitution  of  Rent 
Paid  to  Lessor  in  Advance — Sale  op  Leased  Property. — ^When,  as  in  the 
present  case,  the  lessee  of  a  house  advances  the  rent  to  the  owner  for  a 
specified  period  of  time  and  later  the  lespee  purchases  the  house,  the  vendor 
must  return  to  the  vendee  the  amount  of  the  advances  made  to  him. 

Id. — Sanitary  Improvements. — When,  as  in  the  case  at  bar,  under  the  conditions 
of  a  contract  of  lease  the  lessee,  by  order  of  the  Sanitary  Service,  makes 
certain  sanitary  improvements  and  repairs  on  his  own  account,  he  is  estopped 
by  the  eontract  from  recovering  the  cost  of  said  improvements  and  repairs. 

Id. — Purchase  by  Lessee — Damages  for  A'iolatiox  of  Contract. — ^Vhen,  as  in 
this  case,  the  owner  of  leased  property  offers  the  same  for  sale  to  a  third 
person  before  the  expiration  of  the  lease  and  gives  the  lessee  the  option  to 
jnirchase  it  at  the  same  price,  which  he  accepts  by  purchasing  the  property, 
he  cannot  recover  damages  from  the  owner  for  a  violation  of  the  terms  of 
the  contract  of  lease,  pursuant  to  the  legal  maxim  scienti  et  voJento  mk  P 
injuria. 

'   The  facts  are  stated  in  tlie  opinion. 

Mr,  Juan  Henidudez  Lopez  for  the  appellant. 

Messrs,  Gabriel  Guerra  and  Miguel  Gverra  for  the  i'^ 
spondent. 

Mr.  (^hief  Justice  Hernandez  delivered  the  opinion  of 
the  court. 

The  present  action  was  originated  by  a  verified  complaint 
filed  on  January  12,  1914,  by  Antonio  Rigo  Sagrera  in  the 
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District  Court  of  San  Juan,  Section  1,  against  Jose  Pou  Rios, 
and  alleging  the  following  as  material  facts: 

(a)  That  the  defendant  was  the  owner  of  the  house  num- 
bered 48  on  San  Francisco  Street  of  this  city; 

(fc)  That  by  a  public  deed  of  June  15,  1907,  the  plaintiff 
and  the  defendant,  the  latter  being  represented  by  Aureliano 
Ferrer,  entered  into  a  contract  for  the  lease  of  the  said  house, 
ratifying  and  modifying  a  former  private  contract  of  Novem- 
ber 2,  1906,  at  a  rental  of  $45  a  month,  payable  monthly  in 
advance,  for  a  period  of  five  years  beginning  January  1,  1907, 
and  terminating  on  December  31,  1911; 

(c)  That  by  a  private  document  of  August  1,  1911,  the 
said  contract  of  June  15,  1907,  was  amended  as  regards  the 
duration  of  the  lease,  which  w^as  extended  to  the  last  dav  of 
December,  1917,  with  a  further  condition  that  the  water  rent 
as  w^ell  as  the  costs  of  repairs  and  improvements  required  by 
the  Sanitary  Department  should  be  for  account  of  the  plain- 
tiff without  right  to  reimbursement.  In  the  said  private 
document  the  defendant  acknowledged  liaving  received  from 
Antonio  Rigo  the  sum  of  $450  in  advance  on  account  of  the 
rental  of  the  house,  which  sum  was  to  l)e  deducted  as  follows : 
$150  from  that  of  the  last  months  of  1912;  a  like  amount  from 
that  of  the  last  months  of  1913,  and  the  remaining  $150  from 
that  of  the  last  months  of  1914,  at  the  rate  of  $45  monthly; 

(d)  That  on  September  1,  1911,  Antonio  Rigo  advanced  to 
Jose  Pou  y  Rios  the  sum  of  $540  in  pajnnent  of  twelve  montlis' 
rental  of  the  hous^  at  the  rate  of  $45  monthly  from  September 
1,  1911,  to  August  31, 1912 ; 

(e)  That  in  May,  1912,  the  plaintiff  learned  that  Jose  Pou 
Rios,  represented  by  Petronila  del  Carmen  Rios  y  Berrios, 
widow  of  Toro,  was  negotiating  for  the  sale  of  the  house  and, 
in  fact,  an  agent  or  broker  offered  to  sell  the  same  to  the 
plaintiff  for  $12,000,  but  he  refused  to  accept  the  offer.  A 
few^  days  later,  in  the  same  month  of  May,  Jose  Toro  Rios, 
jjs  the  representative  of  Petronila  Rios  y  Berrios,  who  was 
the  agent  of  Jose  Pou  y  Rios,  informed  the  plaintiff,  at  the 
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request  and  in  the  name  of  the  said  Petronila  Rios  y  Berrios, 
that  he  was  about  to  close  a  deal  with  Manuel  Cerecedo  for 
the  sale  of  the  house  for  the  sum  of  $13,000,  but  that,  never- 
theless, he  gave  the  plaintiff  the  option  to  purchase  the  same 
in  preference  to  Cerecedo  on  the  same  terms,  the  option  to 
expire  at  3  p.  m.  of  that  same  day; 

(/)  That  Cerecedo  confirmed  the  information  and  the 
plaintiff  having  shown  Toro  Rios  the  contract  of  lease  entered 
into  with  Jose  Pou  Rios  and  asked  him  whether  he  was  dis- 
posed to  set  out  the  existence  of  said  contract  in  the  deed  of 
sale  to  Cerecedo  with  a  covenant  that  the  purchaser  should 
respect  the  same,  Toro  Rios  replied  that  he  knew  nothing  of 
such  a  contract  and  was  not  inclined  to  recognize  it,  but  would 
sell  the  property  to  Cerecedo  without  any  condition  whatever; 

{(/)  That  the  plaintiff  had  sublet  the  house  to  the  indus- 
trial firm  of  Abraham  &  Rigo  to  December  31,  1917,  for  the 
same  rental  at  which  he  had  leased  it  from  Jose  Pou  Rios,  or 
$45  a  month; 

{h)  That  being  obliged  by  the  position  in  which  he  found 
liiniself  either  to  have  to  purchase  the  house  for  the  high 
inM(»e  of  $13,000  or  to  suffer  damages  for  the  obligations  con- 
tracted on  the  strength  of  the  lease  which  he  had  entered  into 
with  Jose  Pou  Rios,  the  plaintiff  decided  to  purchase  the 
property  and  did  so,  executing  for  that  purpose  a  provisional 
private  deed  of  bargain  and  sale  which  was  made  a  public 
instrument  on  May  13,  1912.  He  paid  the  vendor  $4,000  in 
cash  and  agreed  to  pay  the  balance  of  $9,000  within  a  period 
of  five  years  ending  May  13,  1917,  with  interest  at  10  per 
cent  annually  payable  monthly  when  due,  the  property  being 
mortgaged  to  secure  the  payment  of  the  $9,000  plus  the  in- 
terest agreed  on  and  $300  estimated  as  costs  and  attorney's 
fees  in  case  of  foreclosure ; 

(i)  That  the  Sanitary  Department  ordered  certain  san- 
itary improvements  and  additions  to  be  made  to  the  house 
and  they  were  made  pursuant  to  the  terms  and  conditions  of 
tlie  private  contract  of  August  1,  1911,  the  costs  of  which 
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amounted  to  a  sum  of  more  than  $3,000.  These  improvements 
increased  the  value  of  the  property  and  put  Jose  Pou  Rios  in 
a  position  to  ask  $13,000  therefor,  as  he  did; 

(j)  That  if  the  contract  of  lease  entered  into  between  the 
plaintiff  and  Jose  Pou  Rios  had  continued  for  the  period 
agreed  on  at  the  monthly  rental  of  $45,  the  amount  which  he 
wonld  have  paid  Pou  Rios  would  be  $4,274.97  less  than  the 
arnonnt  he  will  have  to  pay  for  interest  at  the  rate  of  10  per 
cent  agreed  upon  in  the  deed  of  bargain  and  sale,  and  this 
sum  added  to  the  $3,000  paid  for  improvements  makes  a  total 
of  $7,274.97 ; 

(/i)  That  up  to  this,  time,  notwithstanding  his  extrajudi- 
cial demands  therefor,  the  plaintiff  has  not  been  repaid,  either 
by  Jose  Pou  y  Rios  or  his  agents,  Aureliano  Ferrer  and  Pe- 
tronila  Rios  Berrios,  the  sum  of  $540  advanced  on  the  rent 
or  the  $170.50  paid  in  advance  for  rent  for  three  months  and 
seventeen  days,  and  these  items,  it  is  alleged,  make  a  total 
of  $620.50 ; 

(l)  That  the  plaintiff  has  made  extrajudicial  and  friendly 
endeavors  to  procure  from  Jose  Pou  Rios  an  indemnity  for 
the  losses  he  has  suffered  on  account  of  the  non-compliance 
with  the  contract  of  lease  and  his  most  favorable  answer  has 
been  to  offer,  through  his  representative,  Petronila  Rios  y 
Berrios,  the  insignificant  sum  of  $1,000,  which  offer  was  re- 
fused. 

The  complaint  concludes  with  a  prayer  for  judgment  to 
the  effect  that  Jose  Pou  Rios  was  bound  to  respect  and  com- 
ply \vdth  tlie  contract  of  lease  referred  to  in  the  complaint 
and  that,  having  failed  to  do  so,  he  is  required  to  repay  the 
rental  collected  amounting  to  $620.50  and  to  pay  the  plaintiff 
the  sum  of  $7,274.27  as  an  indemnity  for  damages,  and  that 
judgment  be  entered  against  him  for  the  foregoing  sums,  a 
total  of  $7,894.77,  or  such  part  thereof  as  the  court  may  deem 
just  and  proper,  together  with  legal  interest  at  6  per  cent  per 
annum  from  the  date  of  filing  the  complaint,  and  the  cost's, 
disbursements,  and  attorney's  fees. 
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Defendant  Jose  Pou  Eios  demurred  to  the  said  complaint 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  and  the  court,  holding  that  the  complaint 
stated  facts  sufficient  to  constitute  a  cause  of  action  as  re- 
gards  the  claim  of  $620.50  which,  as  alleged,  the  defendant 
owes  the  plaintiff,  but  not  as  regards  the  claim  for  $7,274.27, 
also  asserted,  the  complaint  containing,  therefore,  after  limit- 
ing the  claim  to  $620.50,  a  number  of  allegations  which  should 
be  stricken  out,  entered  an  order  on  April  4  last  directing 
that  an  amended  complaint  be  filed  within  five  days  in  ac- 
cordance with  its  opinion. 

Instead  of  amending  the  complaint  the  plaintiff,  on  May 
4,  moved  that  the  ruling  of  the  court  of  April  4  be  entered  as 
a  judgment,  with  the  proper  formalities,  so  that  he  might  ap- 
peal therefrom,  and  the  court  rendered  judgment  on  May  8 
dismissing  the  complaint  with  costs  against  the  plaintiff,  re- 
serving to  him  his  asserted  right  to  recover  the  $620.50  which 
he  alleged  he  had  paid  the  defendant  in  advance  for  rent. 

From  the  said  judgment  the  attorney  for  the  plaintiff  ap- 
pealed to  this  court  and  all  formalities  having  been  complied 
with,  the  same  is  now  before  us  for  consideration. 

Let  us  see  whether  the  facts  alleged  in  the  complaint  are 
sufficient  to  constitute  a  cause  of  action.  The  complaint  sets 
up  two  claims :  First,  restitution  to  the  plaintiff  by  the  de- 
fendant of  certain  sums  which  the  former  advanced  on  ac- 
count of  rent  of  house  No.  48  San  Francisco  Street,  which 
amounts  have  not  yet  been  repaid ;  second,  an  indemnity  of 
$7,274  and  some  cents  for  sanitary  improvements  made  on 
the  property  by  virtue  of  the  contract  of  lease  and  for  dam- 
ages caused  the  plaintiff  by  his  being  obliged  to  pay  the  de- 
fendant interest  on  the  deferred  instalments,  according  to 
the  contract  of  bargain  and  sale,  an  amount  greater  by  $4,274 
and  some  cents  than  what  he  would  have  had  to  pay  if  the 
terms  of  the  contract  of  lease  at  $45  monthly  had  been  lived 
up  to. 
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The  facts  set  out  under  letters  c,  d,  and  k,  although  stated 
in  a  somewhat  confused  manner  and  containing  numerical 
errors,  such  as  that  $540  and  $170.50  make  a  total  of  $620.50, 
undoubtedly  show  a  cause  of  action  based  on  the  allegations 
that  the  defendant  received  money  in  advance  on  account  of 
the  rental  of  the  house  and  failed  to  repay  to  the  plaintiff 
the  amount  received.  Nobody  is  entitled  to  enrich  himself  at 
the  expense  of  another  and  if  the  facts  alleged  are  true,  as 
we  must  suppose  them  to  be  in  considering  the  demurrer,  the 
legal  conclusion  follows  that  the  defendant  is  under  obliga- 
tion to  repay  to  the  plaintiff  the  amounts  which  the  latter  ad- 
vanced him  for  rent  and  which  have  not  been  repaid. 

The  confusion  in  the  allegation  of  the  facts  and  the  nu- 
merical error  can  be  corrected  by  explaining  and  rectifying 
the  same. 

As  regards  the  second  claim  for  $7,274.27,  based  on  the 
grounds  indicated,  we  have  carefully  examined  the-  facts  al- 
leged in  the  complaint  relative  thereto  and  must  conclude  that 
they  do  not  support  such  a  claim. 

According  to  allegations  e  and  i  of  the  complaint,  the 
plaintiff  made  the  sanitary  improvements  and  additions  or- 
dered by  the  sanitary  authorities  for  his  own  account  in  ful- 
filment of  the  covenants  made  bv  the  lessor  and  lessee  in  the 
private  contract  of  August  1,  1911,  therefore,  under  the  lease 
he  was  not  entitled  to  reimbursement  of  the  sum  of  $3,000, 
the  cost  of  said  improvements,  it  being  immaterial  to  the 
case  whether  the  value  of  the  property  was  or  was  not  in- 
creased  therebv.  The  fact  that  the  defendant  sold  the  house 
before  the  expiration  of  the  lease  and  other  allegations  in  the 
complaint  with  respect  to  the  sale,  create  no  right  in  the  plain- 
tiff to  reimbursement  of  the  said  $3,000  nor  of  the  $4,274  and 
some  cents  which  the  plaintiff  claims  as  a  reimbursement 
for  interest  on  the  deferred  instalments  of  the  purchase  price 
and  which  he  would  not  have  paid  if  the  conditions  as  to  the 
!  cut  and  duration  of  the  contract  of  lease  had  been  carried 
out  as  agreed  upon. 
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If  the  defendant  had  sold  the  house  to  Cerecedo  and  the  lat- 
ter had  not  accepted  the  contract  of  lease,  the  lessee,  Eigo  Sa- 
grera,  could  have  recovered  from  Jose  Pou  y  Bios  an  mdem- 
nity  for  damages  caused  him  under  the  provisions  of  sections 
1457,  1459,  and  1474  of  the  Ee vised  Civil  Code,  which  provi- 
sions the  appellant  cites  as  having  been  violated  by  the  judg- 
ment ;  but  as  the  sale  to  Cerecedo  was  not  made  because  Eigo 
Sagrera  decided  to  take  advantage  of  the  preference  or  op- 
lion  which  Pou  Eios  gave  him  and  bought  the  property  him- 
self, it  is  evident  that  if  he  suffered  any  loss  it  was  of  his  own 
volition  by  becoming  a  party  to  a  deed  of  bargain  and  sale 
which  never  could  have  been  executed  without  his  consent. 
The  plaintiff  gave  his  assent  and  it  is  unattended  by  any  de- 
foot  which  could  invalidate  it.  The  doctrine  of  scienti  et  vo- 
lenti non  fit  injuria  applies  to  the  present  case  and  not  the 
sections  cited.  From  the  moment  Antonio  Eigo  Sagrera 
made  the  purchase  he  was  estopped  from  claiming  damages 
as  a  consequence  of  an  act  which  was  accomplished  with  his 
entire  consent  and  was  unaccompanied  by  force,  intimidation, 
or  fraud. 

And  it  is  not  true,  as  contended  by  the  appellant,  that  the 
action  for  damages  does  not  arise  from  the  deed  of  bargain 
and  sale  executed  by  the  plaintiff  and  the  defendant,  but  from 
the  contract  of  bargain  and  sale  which  had  previously  been 
agreed  upon  between  Cerecedo  and  Jose  Pou  Eios,  for  that 
supposed  contract  did  not  attain  legal  existence  because  the 
plaintiff  himself  prevented  the  execution  thereof  by  electing 
to  purchase  the  house  on  the  same  terms  offered  to  Cerecedo. 
In  the  present  case  Cerecedo  acquired  no  title  of  ownership 
nor  was  there  any  right  of  legal  redemption  in  the  plaintiff,  as 
contended  by  him,  because  the  sale  to  Cerecedo  was  not  made. 

For  the  foregoing  reasons  the  judgment  appealed  from 

should  be  aflSrmed.  .  „       , 

Affirmed. 

Justices  del  Toro,  Aldrey,  and  Hutchison  concurred. 
Mr.  Justice  Wolf  took  no  part  in  the  decision  of  this  case. 
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Ferraioli,  Appellant,  v.  The  Registrar  of  Property, 

Respondent. 

Appeal  from  a  Decision  of  the  Registrar  of  Property  of  Ponce 
Refusing  to  Enter  a  Cautionary  Notice  of  an  Order  of  Lis 
Pendens. 

No.  198.— Decided  December  11,  1914. 

Censure  op  Documents — ^Powers  op  Registrars — Judicial  Orders — ^Jurisdic- 
tion.— According  to  article  18  of  the  Mortgage  Law,  registrars  of  property 
are  authorized  to  determine  whether  judicial  decisions  presented  to  them  for 
record  in  the  registry  have  been  rendered  by  courts  of  competent  jurisdiction. 

Jurisdiction — ^Lis  Pendens. — ^Pursuant  to  section  4  of  the  Act  reorganizing  the 
judiciary,  approved  March  10,  1904,  municipal  courts  only  have  jurisdiction 
in  civil  matters  of  cases  where  the  subject-matter  is  capable  of  being  assessed 
in  money  and  the  amount  does  not  exceed  $500,  including  interest;  therefore 
a  municipal  court  has  no  jurisdiction  of  an  action  whose  object  is  not  to 
recover  money  but  to  obtain  a  judgment  directing  the  defendant  to  apply  for 
a  declaration  of  heirs  and  in  a  case  of  this  kind  an  order  issued  by  a 
municipal  court  for  recording  a  lis  pendens  in  the  registry  of  property  is  not 
recordable. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Francisco  Jimenez  and  Leopoido  Tormes  for  the 
appellant. 

Mr.  Jose  Miguel  Marquez,  the  registrar,  did  not  appear. 

Mr.  Justice  Aldrey  delivered  the  opinion  of  the  court. 

A  certificate  issued  by  the  Secretary  of  the  Municipal 
Court  of  Ponce  was  presented  in  the  Registry  of  Property 
of  Ponce  attesting  that  in  an  action  brought  by  Bias  Ferraioli 
y  Florenzano  against  Ceferina  Estrada  y  Rosa,  widow  of 
Grau,  in  regard  to  a  designation  of  heirs  which  the  plaintiff 
desired  the  defendant  to  apply  for  in  order  that  he  might  re- 
cord in  his  name  a  mortgage  lien  for  $500  which  he  held  on 
the  undivided  half  of  a  house  and  lot  belonging  to  the  defend- 
ant, the  municipal  court  rendered  judgment  in  favor  of  the 
plaintiff  and  ordered  that  the  proper  writ  be  issued  in  du- 
plicate to  the  registrar  of  property  of  the  district  for  the 
entry  of  a  cautionary  notice  of  lis  pendens.    The  said  certifi- 
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cate  contains  a  description  of  the  property  aflfected  by  the 
mortgage  lien. 

The  certificate  was  returned  by  the  registrar  to  the  in- 
terested party  with  the  following  decision:  * 

**  Admission  to  record  of  the  foregoing  document  is  denied  because 
of  the  incurable  defect  of  lack  of  jurisdiction  of  the  municipal  court, 
for  the  result  of  the  action  is  a  proceeding  for  a  declaration  of  heirs, 
which  comes  under  the  jurisdiction  of  the  district  court.  A  caution- 
ary notice  has  been  entered  for  120  days  on  the  reverse  side  of  page 
228  of  volume  27  of  Ponce,  property  No.  1363,  entry  letter  B." 

An  appeal  from  the  said  decision  having  been  taken  by 
Bias  Ferraioli  Florenzano  within  the  proper  time,  we  are 
asked  to  reverse  the  same  on  the  ground  that  the  municipal 
court  has  jurisdiction  to  compel  the  defendant,  Ceferina  Es- 
trada, to  apply  to  the  proper  district  court  for  the  designa- 
tion of  heirs  mentioned  in  the  complaint,  and  also  that  the 
registrar  of  property  is  not  authorized  by  law  to  inquire  into 
the  grounds  of  judicial  decisions  or  to  decide  as  to  the  legality 
thereof  for  the  purpose  of  denying  admission  to  record  of 
the  order  directed  to  him,  as  he  did,  on  the  ground  that  the 
Municipal  Court. of  Ponce  lacked  jurisdiction.  In  support  of 
the  contention,  the  appellant  cites  the  case  of  Ramirez  v.  The 
Registrar  o\f  Property,  16  P.  R.  R.,  330. 

Beginning  by  considering  the  last  point  raised,  we  must 
conclude  that  the  case  cited  by  the  appellant  as  well  as  the 
eases  of  Fernandez  v.  The  Registrar  of  Property,  17  P.  R.  R., 
1021,  and  Orcasitas  v.  The  Registrar  of  Property,  20  P.  E.  K., 
34,  clearly  support  the  doctrine  that  article  18  of  the  Mort 
p:age  Law  confers  upon  registrars  of  property  the  power  to 
determine  whether  judicial  orders  presented  to  them  for  rec- 
ord liave  been  made  by  courts  of  competent  jurisdiction.  The 
respondent  registrar  did  not  refuse  to  record  the  order  in 
the  present  case  on  the  ground  that  it  was  improperly  made, 
therefore  his  refusal  was  not  based  on  a'  consideration  of  tbo 
i>r()unds  of  the  decision,  but  on  the  lack  of  jurisdiction  of  the 


Dee.  11, 1914.]  Ferraioli  v.  Registrar  of  Property.  479 

court  to  entertain  the  action  in  which  the  order  was  made, 
which,  as  we  have  just  said,  he  is  authorized  to  do. 

Having  settled  this  point,  we  will  consider  whetlier  the 
court  had  jurisdiction  of  the  action  w^hich  gave  rise  to  the 
order  which  is  the  object  of  this  appeal. 

As  shown  bv  the  said  order,  which  we  have  substantiallv 
reproduced  at  the  beginning  of  this  opinion,  the  object  of 
the  action  was  to  compel  the  defendant  to  apply  to  a  court  of 
competent  jurisdiction  for  a  designation  of  heirs  in  order  that 
the  plaintiff  might  record  in  his  name  a  lien  which  he  claimed 
to  hold  on  the  undivided  half  of  a  house  and  lot,  which  lien 
appears  to  have  originated  in  a  mortgage  security  for  $500. 
This  being  the  object  of  the  action,  we  must  concur  with  the 
registrar  in  the  conclusion  that  the  subject-matter  of  the 
action  is  not  within  the  jurisdiction  of  the  municipal  court 
which  issued  the  order,  inasmuch  as  section  4  of  the  Act  of 
March  10, 1904,  page  105,  defines  the  jurisdiction  of  municipal 
courts  in  the  following  language: 

*' Section  4. — Except  as  provided  hereafter  in  this  act,  the  muni- 
cipal judges,  created  hereby  shall  fulfill  all  the  duties  which  are  at 
present  performed  by  the  justices  of  the  peace  and  municipal  judges. 
He  shall  have  jurisdiction  in  all  civil  matters  in  his  district  to  the 
amount  of  five  hundred  dollars,  including  interest;     *     •     *." 

According  to  the  wording  of  this  act,  there  is  no  doubt 
that  municipal  courts  only  have  jursidiction  of  civil  cases 
wlien  the  subject-matter  is  capable  of  being  assessed  and 
decided  on  a  money  value  basis,  provided  the  amount,  includ- 
ing interest,  does  not  exceed  $500,  and  as  the  present  action 
involves  no  sum  of  money  but  seeks  to  secure  a  judgment  di- 
r(»cting  the  defendant  to  apply  for  a  declaration  of  heirs,  it  is 
(^videiit  that  the  court  has  no  jurisdiction  of  the  case  or,  con- 
s(^(|uently,  to  make  the  order  issued,  because  the  action 
brou^lit  is  not  susceptible  of  reduction  to  a  money  value. 
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For  the  foregoing  reasons  the  decision  appealed  from 
should  be  affirmed. 

Affirmed. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro  and 
Hutchison  concurred. 


Orti^,  Plaintiff  and  Appellant,  v.  Gomez,  Municipal 

Judge,  Respondent. 

Appeal  from  the  District  Court  of  Guayama  in  Certiorari 
Proceedings  begun  in  the  said  Court  against  the  Judge  of 
the  Municipal  Court  of  Guayama  to  set  aside  an  Order  Re- 
fusing a  Change  of  Venue. 

No.  1173.— Decided  December  14,  1914. 

Submission  to  Jurisdiction — Motion  to  Quash  Summons. — ^A  defendant  who 
appears  before  a  court  for  the  sole  purpose  of  moving  to  quash  the  summons 
does  not  submit  to  the  jurisdiction  of  the  court  if  the  summons  is  really  void; 
but,  if  the  summons  is  valid,  he  submits  constructively. 

GHANOE  or  Venue — Motion  to  Quash  Summons. — The  appearance  of  a  defendant 
for  the  sole  purpose  of  moving  to  quash  the  summons  is  no  bar  to  his  making 
a  motion  for  change  of  venue  to  the  court  of  his  domicile  when  he  appears 
to  answer  or  demur,  although  his  motion  to  quash  was  overruled. 

Id. — Construction  of  Law. — Section  77  of  the  Code  of  Civil  Procedure  should  be 
applied  in  connection  with  sections  82  et  seq.  of  the  same  code  in  motions 
for  change  of  venue. 

Special  Appearance — General  Appearance. — The  appearance  of  a  defendant 
for  the  sole  purpose  of  attacking  the  validity  of  the  summons  is  of  a  special 
character  while  the  appearance  of  a  .defendant  to  move  the  court  to  direct 
the  plaintiff  to  separate  the  causes  of  action  set  out  in  the  complaint  and  to 
grant  an  extension  of  time  for  filing  his  answer,  is  of  a  general  character. 

Change  op  Venue — Matter  of  Right. — A  motion  for  change  of  venue  on  the 
ground  that  the  defendant  resides  in  another  district  than  that  where  the 
action  was  brought,  is  a  matter  of  right  and  not  of  discretion. 

The  facts  are  stated  in  the  opinion. 

Mr.  Manuel  Tons  Soto  for  the  appellant. 

The  respondent  did  not  appear. 

Mr.  Justice  del  Toro  delivered  the  opinion  of  the  court. 
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This  is  an  appeal  from  a  final  decision  of  the  District 
Court  of  Guayama  denying  a  certain  petition  for  a  writ  of 
certiorari. 

The  record  shows  the  facts  to  be  as  follows:  Mariano 
Rovellat  Canals  filed  a  complaint  against  Jose  Maria  Ortiz 
y  Rivera,  represented  by  his  natural  mother,  Simona  Rivera, 
in  the  Municipal  Court  of  Guayama  for  the  recovery  of  pro- 
fessional fees.  It  was  alleged  in  the  complaint  that  defendant 
Jose  Maria  Ortiz  was  a  minor.  Only  Simona  Rivera  was  sum- 
moned. Default  was  entered  against  the  defendant  and  judg- 
ment was  rendered  for  the  plaintiff  as  prayed  for  in  the  com- 
plaint. The  case  standing  thus,  defendant  Ortiz,  represented 
by  his  natural  mother,  Simona  Rivera,  appeared  by  his  at- 
torney and  moved  the  court  to  set  aside  all  the  proceedings 
on  the  ground  that  the  summons  was  void.  The  plaintiff 
made  no  objection  and  the  court  sustained  the  defendant's 
motion.  Another  summons  was  issued  and  the  defendant 
again  moved  the  court  to  quash  the  same,  which  the  court  did. 
A  third  summons  was  issued  and  the  defendtint  once  more 
moved  the  court  to  quash  it,  but  this  time  the  court  ruled 
against  him.  Thereupon  th^  defendant  filed  jointly  a  demur- 
rer alleging  that  the  complaint  did  not  state  facts  suflBcient 
to  constitute  a  cause  of  action,  a  motion  for  change  of  venue 
to  the  municipal  court  of  his  domicile,  and  an  affidavit  of  mer- 
its for  the  purpose  of  showing  that  he  had  a  good  and  suf- 
ficient defense.  Without  considering  the  merits  of  the  mo- 
tion for  change  of  venue  the  court  overruled  the  same,  hold- 
ing that  the  defendant  had  submitted  to  its  jurisdiction.  The 
defendant  then  applied  to  the  district  court  for  relief  by 
means  of  the  extraordinary  writ  of  certiorari  and  on  May  19, 
1914,  the  said  court  denied  the  application  and  remanded  the 
case  to  the  municipal  court  to  be  proceeded  with  according  to 
law. 

Having  stated  the  foregoing  facts,  we  will  proceed  to  con- 
sider and  decide  the  legal  question  involved. 

Dee.  Vol.ti-Sl 
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Does  a  defendant  submit  to  the  jurisdiction  of  a  court 
when  he  appears  before  it  for  the  sole  purpose  of  moving  to 
quash  a  summons  commanding  him  to  answer  a  complaint 
filed  by  another  person  in  said  court? 

We  are  of  the  opinion  that  if  the  summons  is  really  void 
he  does  not  so  submit ;  but  that  if  it  is  valid,  he  does  so  con- 
structively. 

In  the  present  case  the  Municipal  Court  of  Guayama 
twice  held  that  the  summons  served  on  the  defendant  was 
void.  Up  to  that  time  the  legal  status  of  the  case  was  that  a 
complaint  had  been  filed  only. 

The  defendant  was  again  summoned.  He  moved  the  court 
to  quash  that  summons,  but  the  court  held  that  it  was  valid. 
Therefore,  if  the  ruling  of  the  municipal  court  was  well 
founded,  it  must  be  held,  in  accordance  with  section  98  of  the 
Code  of  Civil  Procedure,  that  the  court  acquired  constructive 
jurisdiction  over  the  parties  and  that  all  subsequent  proceed- 
ings were  within  its  jurisdiction  from  the  time  of  the  service 
of  the  valid  summons  with  a  copy  of  the  complaint. 

Now,  does  the  fact  that  the  defendant  was  properly  sum- 
moned and  that,  therefore,  it  must  be  assumed  that  the  court 
acquired  constructive  jurisdiction  of  his  person,  forbid  that 
upon  appearing  to  answer  or  demur  to  the  complaint  said 
defendant  may  move  for  change  of  venue  to  the  court  of  the 
place  where  he  resides!    We  think  not. 

In  support  of  his  refusal  to  grant  a  change  of  venue  the 
municipal  judge  cites  subdivision  3  of  section  77  of  the  Code 
of  Civil  Procedure  and  the  decision  of  this  court  in  the  case 
of  Buso  V.  Borinquen  Sugar  Co.,  19  P.  R.  R.,  337. 

The  case  of  Hernaiz,  Targa  &  Co.  v.  Vivas,  20  P.  R.  R.,  99, 
should  be  consulted  with  regard  to  the  origin  and  construc- 
tion of  section  77  of  the  Code  of  Civil  Procedure.  In  the  mat- 
ter of  change  of  venue,  the  said  section  should  be  applied  al- 
ways in  connection  with  sections  82  et  seq.  of  the  same  code. 
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The  case  of  B%^6  v.  Borinquen  Sugar  Co.  is  different  from 
the  .one  at  bar.  There  the  defendant  did  not  file  a  motion 
for  change  of  venue  when  he  appeared  to  demur  to  the  com- 
plaint, as  was  done  in  the  preset  case,  but  moved  the  court 
to  order  the  plaintiff  to  separate  the  causes  of  action  set  up 
in  the  complaint  and  to  grant  him  an  extension  of  time  in 
which  to  file  his  answer.  Here  when  the  defendant  appeared 
the  first  two  tunes  he  only  moved  the  court  to  quash  the  sum- 
mons, i.  e.,  he  only  attacked  the  validity  of  the  writ  giving  the 
court  jurisdiction  over  his  person.  In  the  Buso  case  the  ap- 
pearance of  the  defendant  was  manifestly  of  a  general  char- 
acter.  In  this  case  it  is  of  a  special  nature.  In  re  Clarke,  125 
CaL,  388 ;  Seci^rity,  etc.,  Co.  v.  Boston,  etc.,  Co.,  126  Cal.,  418. 
In  the  Buso  case  the  motion  for  change  of  venue  was  not 
made  in  accordance  with  the  procedure  established  by  law. 
In  this  case  such  procedure  has  been  followed  to  the  letter. 
Section  82  of  the  Code  of  Civil  Procedure. 

Therefore,  the  motion  for  change  of  venue,  based  on  the 
fact  that  the  defendant  resides  in  another  district  than  that 
where  the  action  was  brought,  being  a  matter  of  right  and 
not  of  discretion  {Waits  v.  Whyte,  13  Cal.,  321;  O'Neil  v. 
O^Neil,  54  Cal.,  187),  we  are  of  the  opinion  that  the  action  of 
the  Municipal  Court  of  Guayama  in  refusing  to  consider  on 
its  merits  the  motion  for  change  of  venue  filed  by  the  de- 
fendant in  the  action  brought  against  him  by  Mariano  Rovel- 
lat  Canals  for  the  recovery  of  professional  fees,  and  in  hold- 
ing that  the  said  defendant  had  no  right  to  make  the  said  mo- 
tion because  he  had  submitted  to  the  jurisdiction  of  said 
court  by  appearing  and  moving  the  court  to  quash  the  sum- 
mons, is  erroneous  and  should  have  been  corrected  by  the 
District  Court  of  Guayama  in  the  certiorari  proceeding 
brought  before  it. 

Therefore,  the  decision  appealed  from  should  be  reversed 
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and  the  municipal  court  ordered  to  hear  and  decide  the  mo- 
tion for  change  of  venue  on  its  merits. 

Decision  reversed,  order  of  the  Municipal 
Court  of  Guayama  overruling  motion  for 
change  of  venue  set  aside  and  court  directed 
to  hear  and  decide  said  motion  on  its  merits. 

Chief  Justice  Hernandez  and  Justices  Wolf,  Aldrey  and 
Hutchison  concurred. 


The  People,  Plaintiff  and  Respondent,  v.  Serrano,  De- 
fendant AND  Appellant. 

Appeal  from  the  District  Court  of  Arecibo  in  a  Prosecution 

for  Breach  of  the  Peace. 

No.  704.— Decided  December  15,  1914. 

Breach  op  Peace — Information — Quaeeeling. — An  information  charging  the 
defendant  with  wilfully  and  maliciously  disturbing  the  peace  and  quiet  of 
the  neighborhood  by  quarreling  and  causing  a  tumult  is  sufficient  and  need 
allege  nothing  more,  as  quarreling  is  one  of  the  ways  of  disturbing  the  peace. 

OONTBADICTOBY  EVIDENCE — FINDING  OF  Tbial  Coubt. — When  the  evidence. is  con- 
tradictory the  finding  of  the  trial  court  will  not  be  disturbed  by  this  court 
when  it  is  not  shown  that  it  was  influenced  by  passion,  prejudice,  or  par- 
tiality, or  that  it  committed  manifest  error. 

The  facts  are  stated  in  the  opinion. 

Mr.  Rafael  Lopez  Landron  for  the  appellant. 

Mr.  Salvador  Mestre,  fiscal,  for  The  People. 

Mb.  Justice  Aldrey  delivered  the  opinion  of  the  court. 

The  appellant,  Crispin  Serrano,  together  with  five  others, 
was  charged  before  the  Municipal  Court  of  Manati  ^ntli  a 
breach  of  the  peace.    The  case  was  tried  de  novo  against  tho 
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appellant  and  two  of  the  other  defendants  in  the  District 
(^ourt  of  Arecibo  and  there  Crispin  Serrano  and  Juan  C.  Gar- 
cia were  convicted  and  sentenced  to  two  months'  imprison- 
ment in  jail.    Only  Serrano  appealed. 

The  appellant  bases  his  appeal  on  two  grounds,  namely, 
that  the  information  is  defective  and  that  the  judgment  of 
conviction  is  not  supported  by  the  evidence. 

We  do  not  find  that  the  alleged  errors  have  been  proved. 
The  information  charged  the  defendants  with  wilfully  and 
maliciously  disturbing  the  peace  and  quiet  of  the  neighbor- 
hood by  quarreling  among  themselves  and  creating  a  great 
tumult,  and  this  is  all  that  was  necessary  to  allege,  for  quar- 
reling is  one  of  the  ways  in  which  a  breach  of  the  peace  may 
be  committed. 

As  to  the  second  ground  of  error,  it  is  suflScient  to  say 
that  the  evidence  regarding  the  participation  of  the  appel- 
lant in  the  offense  of  which  he  has  been  convicted  being  con- 
tradictory,  as  he  himself  acknowledges,  and  the  conflict  in  the 
evidence  having  been  decided  against  the  appellant  by  the 
court,  and  it  not  having  been  alleged  that  in  so  doing  it  was 
influenced  by  passion,  prejudice,  or  partiality,  or  that  mani- 
fest error  was  committed,  we  are  not  justified  in  disturbing 
its  finding. 

The  judgment  appealed  from  should  be  affirmed. 

Affirmed. 

Justices  Wolf,  del  Toro  and  Hutchison  concurred. 

Mr.  Chief  Justice  Hernandez  took  no  part  in  the  decision 
of  this  case. 
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Bbhn,  Appellant,  v.  The  Registbab  op  Pbopbbty, 

Respondent. 

Appeal  from  a  Decision  of  the  Registrar  of  Property  of  San 
Juan,  Section  1,  Denying  Admission  to  Record  of  a  Con- 
tract of  Lease. 

No.  197. — ^Decided  December  17,  1914. 

Appeal — ^Administrative  Appeal. — The  period  of  twenty  days  fixed  by  section  3 
of  the  Act  to  provide  for  appeals  from  the  decisions  of  registrars  of  property 
of  March  1,  1902  (section  801  of  the  Bevised  Statutes  of  Porto  Bieo),  begins 
to  run  from  the  date  of  notice  of  the  registrar's  decision,  and  the  appeal  is 
understood  to  be  taken  when  the  appeUant  files  in  this  court  the  documents 
presented  in  the  registry  accompanied  by  a  notice  of  appeal  and  not  when 
he  files  his  brief  in  support  of  the  appeal. 

Id. — ^Acquiescence  in  Eegistrae's  Decision — Cxjbable  Defects. — ^When,  as  in 
the  case  at  bar,  a  document  is  presented  in  the  registry  of  property  for 
record  and  admission  thereof  is  denied  and  the  interested  party  fails  to 
appeal  therefrom  within  the  legal  period,  his  acquiescence  therein  is  taken 
for  granted  and  if  said  party  presents  the  deed  anew  accompanied  by  other 
documents  which,  in  his  judgment,  cure  the  defects  assigned  by  the  registrar, 
then,  and  in  case  the  registrar  insists  in  his  denial,  the  interested  party  maj 
appeal  to  this  court;  but  in  such  appeal  the  court  can  only  determine  whether 
the  defects  assigned  in  the  first  decision  acquiesced  in  were  or  were  not 
properly  cured. 

Curable  Deitcts. — After  considering  the  additional  documents  presented  in  this 
case  to  the  registrar,  it  was  held  that  the  curable  defects  assigned  under 
letters  A,  B,  C,  D,  and  E  of  the  decision  of  June  15,  1914,  which  was  ac- 
quiesced in,  were  cured. 

The  facts  are  stated  in  the  opinion. 
Mr.  Herminio  Diaz  Navarro  for  the  appellant. 
Mr.  Jose  S.  Belaval,  the  registrar,  appeared  by  brief  pro 
se. 

Mr.  Justice  del  Toro  delivered  the  opinion  of  the  court. 

This  is  an  administrative  appeal  from  a  decision  of  the 
Registrar  of  Property  of  San  Juan,  Section  1,  denying  ad- 
mission to  record  of  a  certain  contract  of  lease  entered  into 
between  the  Commissioner  of  the  Interior  of  Porto  Rico  and 
Hernand  Behn. 


Dec.  17, 1914.]  Bbhn  v.  Thb  Rboistbab  op  Propkett.  487 

From  the  documents  brought  up  to  this  court  it  appears 
that  on  May  21,  1914,  Ernest  S.  Wheeler,  Assistant  Commis- 
sioner of  the  Interior  acting  as  Commissioner  by  reason  of 
the  vacancy  of  said  office,  and  Hernand  Behn  appeared  before 
Notary  Roberto  H.  Todd  and  ratified  and  converted  into  a 
public  deed  a  contract  of  lease  which  they  had  entered  into 
t)n  November  12,  1913. 

The  leased  property  consists  of  a  tract  of  mangrove  shore 
belonging  to  The  People  of  Porto  Rico  situated  east  of  the 
San  Antonio  Dock  on  the  Bay  of  San  Juan.  The  terms  and 
conditions  of  the  contract  are  briefly  as  follows: 

1.  A  term  of  thirty  years  beginning  November  12,  1913, 
no  rent  to  be  paid  by  the  lessee,  Jiis  successors  or  assigns, 
provided  the  other  conditions  of  the  lease  are  complied  with 
by  them. 

.  2.  The  lessee  must  build  a  line  of  docks  or  a  sea-wall, 
dredge  the  channel  and  reclaim  the  land  in  the  manner  speci- 
fied, a  sum  of  not  less  than  $105,000,  United  States  currency, 
to  be-  expended  on  the  said  improvements. 

3.  Said  lessee  shall  begin  the  specified  improvements 
within  four  months  from  the  date  of  the  contract  and  shall 
complete  the  same  within  two  years  from  the  said  date,  **It 
being  understood  and  agreed  that  the  said  conditions  as  to 
the  dates  of  commencement  and  completion  of  said  construc- 
tion are  substituted  by  the  conditions  set  out  in  paragraph 
1  of  the  Suspensory  Conditions  of  the  Lease,  a  copy  of  which 
is  made  a  part  of  the  original  proposition  submitted  by  the 
said  lessee  for  the  lease  of  the  said  land." 

4.  The  lease  shall  not  begin  to  take  effect  until  the  lessee 
has  completed  the  work  agreed  on  and  the  same  has  been 
accepted  by  the  San  Juan  Harbor  Board. 

5.  All  the  reclaimed  land,  the  sea-wall  and  the  dredging 
improvements  shall  become  the  property  of  the  Insular  Gov- 
ernment, free  of  charges,  at  the  termination  of  the  contract. 

6.  The  buildings  which  the  lessee  may  construct  on  the 
land  shall  belong  to  him  provided  that  he  remove  them  within 
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the  four  months  following  the  expiration  of  the  contract. 
Otherwise  they  shall  become  the  property  of  the  Insular  Gov- 
ernment, free  of  charges. 

7.  The  leased  property  and  improvements  shall  be  exempt 
from  the  payment  of  taxes,  but  all  other  constructions  on  the 
reclaimed  land  shall  be  subject  to  taxation. 

8.  The  lessee  shall  make  all  the  repairs  ordered  by  the 
San  Juan  Harbor  Board  and  shall  deliver  the  leased  prop- 
erty to  the  Insular  Government  in  good  condition. 

9.  Said  lessee  shall  construct  and  maintain,  during  the 
life  of  the  lease,  a  permanent  sea-wall  on  the  water  front  of 
the  leased  land,  subject  to  the  conditions  specified;  and  it 
is  further  stipulated  and  -agreed  that  **the  lessee  shall  con- 
struct a  temporary  sea-wall  on  that  part  of  the  property"  fac- 
ing the  San  Antonio  Channel,  it  being  understood  and  agreed 
that  at  any  time  up  to  five  years  preceding  the  expiration 
of  the  lease  the  said  lessee,  if  he  wishes,  may  make  a  supple- 
mentary proposal  to  the  Executive  Council  of  Porto  Rico 
to  construct  a  permanent  sea-wall  in  place  of  the  temporary 
one  in  consideration  of  an  extension  of  the  duration  of  this 
lease;  which  proposal  the  Executive  Council  may  accept  or 
reject  at  its  discretion." 

10.  During  the  life  of  the  contract  the  lessee  shall  dredge 
and  maintain  a  channel  thirty  meters  wide  and  of  a  depth 
not  less  than  that  fixed  in  the  plan  of  ^*San  Juan  Harbor 
Improvements"  along  the  length  of  the  permanent  sea-wall 
constructed  by  him. 

11.  The  lessee  shall  reclaim  and  maintain  the  leased  prop- 
erty at  a  level  of  not  less  than  1.05  meters  above  low-water 
mark. 

12.  The  lessee  shall  not  begin  the  improvements  without 
first  securing  the  consent  of  the  San  Juan  Harbor  Board. 

13.  The  dock  and  the  proposed  space  for  a  street  at  the 
end  and  close  to  the  edge  of  the  pier  east  of  the  San  Antonio 
Dock  (plan  of  San  Juan  Harbor  Improvements)  shall  not 
be  leased  and  the  sea-wall  of  the  said  section  shall  be  built 


Dec.  17, 1914.]  Behn  v.  The  '  Eboistrar  of  Property.  489 

by  the  Insular  Government  when  it  deems  it  advisable,  and 
the  lessee  shall  not  be  entitled  to  make  a  claim  for  its  failure 
to  construct  the  same. 

14.  Within  two  years  from  the  date  of  the  contract  the 
lessor  shall  grant  the  lessee  **a  right  of  way  to  the  said  leased 
property  at  such  a  place  as  may  secure  to  the  lessee  reason- 
ably safe  and  convenient  access  to  the  said  property,  pro- 
vided that  the  said  right  of  way  wshall  be  granted  over  land 
belonging  to  the  Insular  Government." 

15.  The  lessee  shall  use  the  property  as  a  depot  for  the 
storage  and  sale  of  coal,  oil,  etc. 

16.  Equal  rights  shall  be  granted  to  all  prospective  pur- 
chasers of  the  said  articles  ^*  under  a  schedule  of  prices  fixed 
by  the  grantee  according  to  the  quantity  purchased.'' 

17.  All  vessels  shall  have  equal  rights  to  dock  at  the  depot 
and  '*take  coal  or  other  articles  at  uniform  prices  according 
to  the  amount  purchased." 

18.  The  consent  of  the  lessee  must  be  obtained  for  dock- 
ing. 

19.  In  cases  of  emergency  vessels  belonging  to  the  Gov- 
<^rnment  of  the  United  States  shall  have  preferred  rights 
to  use  the  depot,  free  of  charges. 

The  public  deed  so  executed  haying  been  presented  in 
the  Registry  of  Property  of  San  Juan,  Section  1,  the  regis- 
trar refused  to  admit  the  same  to  record  for  the  reasons  given 
in  the  following  decision: 

"The  foregoing  document  is  not  admitted  to  record  on  account 
of  the  following  defects: 

''1.  The  Commissioner  of  the  Interior  is  not  empowered  to  execute 
a  contract  of  lease  for  more  than  six  years,  inasmuch  as  the  Act  to 
authorize  the  lease  of  the  swamp  lands  around  the  Bay  of  San  Juan, 
passed  by  the  Legislative  Assembly  of  Porto  Rico  on  March  11,  1909, 
does  not  confer  that  power  upon  him  expressly  as  is  required  by 
section  1451  of  the  Civil  Code  now  in  force. 

"2.  Neither  the  ow'nership  nor  the  possessory  title  to  the  tract 
of  land  sought  to  be  leased  is  recorded  in  the  name  of  the  lessor  as 
is  required  by  article  20  of  the  Mortgage  Law. 
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^*3.  Sections  1  and  12  of  the  said  act  empower  the  Commissioner 
of  the  Interior  to  lease  or  sell  all  or  part  of  the  mangrove  swamps, 
but  the  terms  of  the  foregoing  instrument  are  not  those  of  a  contract 
of  sale  or  of  lease  of  the  said  land;  for,  as  regards  the  latter,  no 
specific  rent  is  fixed  for  the  use  and  enjoyment  of  the  thing  said  to 
be  leased,  therefore  there  is  lacking  one  of  the  essential  requisites  of 
a  contract  of  lease,  as  prescribed  by  section  1446  of  the  said  Civil 
Code  now  in  force. 

**4.  The  condition  prescribed  in  section  2  of  the  said  act  has  not 
been  expressly  and  clearly  complied  with;  for  the  lessee,  who  in  clause 
2  of  the  lease  contracts  only  the  vague  and  uncertain  obligation  to 
'reclaim  the  land,'  stipulates  in  the  following  clause  that  the  condi- 
tions regarding  the  dates  of  the  commencement  and  completion  of 
the  work  'are  substituted  by  the  conditions  set  out  in  clause  1  of 
the  suspensory  conditions  of  the  lease,'  and  the  document  presented 
does  not  show  what  these  are. 

''5.  The  authority  conferred  by  section  12  of  the  said  act  to 
lease  or  sell  the  mangrove  swamps  is  limited  to  cases  where  the  said 
leasing  or  sale  is  desirable  for  the  reaSions  stated  in  the  said  section, 
and  these  reasons  are  not  stated  in  the  foregoing  instrument. 

*'6.  According  to  the  law  applicable  to  the  case,  the  Commissioner 
is  not  authorized  to  create  the  servitude  provided  for  in  clause  14. 

*'7.  The  exemption  from  the  payment  of  taxes  granted  in  clause 
7  is  not  authorized  by  section  3  of  the  said  Act  of  March  11,  1909. 

**8.  The  agreement  embodied  in  the  last  part  of  clause  9  of  this 
contract  is  not  authorized  by  the  said  Act  of  March  9,  1909. 

*'In  lieu  thereof  a  cautionary  notice  has  been  entered  for  the 
legal  period  on  page  144  of  volume  5  of  Puerta  de  Tierra,  property 
No.  130,  entry  letter  A,  in  which  the  following  curable  defects  are 
pointed  out: 

A.  Ambiguity  in  the  first  part  of  clause  3. 

B.  That  although  the  instrument  refers  to  other  documents 
which  contain  agreements  and  conditions  of  this  contract,  they  are 
not  included  therein  nor  are  any  copies  thereof  attached. 

**C.  That  the  said  Act  of  March  11  provides  that  the  Commis- 
sioner of  the  Interior  shall  enter  into  such  contracts  *with  the  ap- 
proval of  the  Executive  Council'  and  no  copy  of  such  authorization 
to  make  the  said  contract  of  lease  sought  to  be  recorded  is  attadied 
to  or  incorporated  in  this  instrument. 

'*D.  The  instrument  does  not  show  the  location  or  the  area  of  the 
land  said  to  be  leased. 
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'*E.  Although  the  lessee  is  married  the  name  of  his  wife  is  not 
given. 

**San  Juan,  Porto  Rico,  June  15,  1914. 

(Signed)  **Jos6  Si  Belaval,  Registrar." 

Having  been  notified  of  the  above  decision,  the  applicant 
withdrew  the  instrument  and  on  July  29,  1914,  both  contract- 
ing parties  appeared  before  Notary  Herminio  Diaz  Navarro 
and  executed  a  public  instrument  for  the  purpose  of  correct- 
ing the  defects  assigned  by  the  registrar  and  of  rectifying 
the  former  instrument  executed  before  Notary  Eoberto  H. 
Todd. 

In  the  instrument  of  July  29  it  was  set  out  that  the  prop- 
erty from  which  the  leased  tract  was  segregated  was  recorded 
in  the  registry  and  the  property  and  the  tract  segregated 
were  duly  described;  that  the  lease  of  the  tract  was  made 
at  public  auction  under  the  conditions  stated  in  the  document 
attached  to  the  public  instrument;  that  Hernand  Behn  was 
the  only  bidder  at  the  said  auction  and  a  copy  of  his  propo- 
sal was  attached;  that  by  virtue  of  the  public  auction  the 
contract  of  lease  of  November  12,  1913,  was  executed  and 
the  same  was  incorporated  in  and  ratified  by  the  public  in- 
strument of  May  21,  1914,  and  that  the  contract  was  author- 
ized by  the  Executive  Council  at  a  public  session  held  on  Octo- 
ber 23,  1913,  according  to  a  document  also  attached  to  tlie 
public  instrument. 

The  third,  fourteenth  and  ninth  clauses  of  the  instrument 
executed  on  May  21,  1914,  were  explained  in  the  instrument 
of  July  29  of  the  same  year,  as  follows :  That  the  said  '  *  sus- 
pensory conditions  of  the  lease,''  referred  to  in  the  third 
clause,  were  the  conditions  set  out  in  a  writing  which  was 
attached  to  the  instrument  and  that  it  showed  that  the  lease 
in  question  was  in  the  interest  of  the  public,  inasmuch  as  the 
lessee  agreed  to  invest  a  large  sum  of  money  in  the  reclama- 
tion of  lands  at  present  worthless,  which  reclaimed  lands 
would  subsequently  become  the  property  of  The  People  of 
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Porto  Rico;  that,  as  to  the  fourteenth  clause,  the  right  of 
way  which  the  lessor  agrees  to  grant  to  the  lessee  is  based 
on  the  obligation  imposed  by  section  574  of  the  Civil  Code, 
as  the  tract  leased  has  no  other  outlet  than  over  the  lands 
of  The  People  of  Porto  Rico  which  comprise  the  remainder 
of  the  property  from  which  it  has  been  segregated ;  and  that 
as  to  the  ninth  clause,  w^hat  is  agreed  upon  is  in  conformity 
with  plans  made  by  the  Department  of  the  Interior  for  re- 
clamation, dredging  and  building  of  docks  in  the  Harbor  of 
San  Juan. 

The  public  instrument  of  July  29,  1914,  also  contains  cer- 
tain statements  of  the  parties  explaining  why  they  consider 
that  the  Act  of  March  11,  1909,  for  the  lease  and  sale  of  the 
mangrove  shores  of  the  Harbor  of  San  Juan  authorizes  the 
execution  of  the  contract  referred  to,  and  gives  the  name  of 
the  wife  of  the  lessee. 

The  public  instrument  of  May  21,  1914,  together  with  that 
of  July  29  of  the  same  year,  accompanied  by  the  exhibits 
therein  referred  to,  was  presented  anew"  in  the  registry  and 
the  registrar  again  refused  to  admit  it  to  record  for  the 
following  reasons: 

*  *  The  cautionary  notice  referred  to  in  the  foregoing  decision  is  not 
converted  into  a  record  as  is  requested  by  virtue  of  a  public  instru- 
ment executed  before  Notary  Henninio  Diaz  Navarro,  also  presented, 
because  the  said  instrument  cures  only  the  defects  assigned  in  the 
said  decision  under  numbers  2  and  4,  the  other  defects  assigned 
therein  remaining;  and  with  respect  to  these,  the  applicant  has 
presented  no  new  documents,  but  merely  expresses  his  own  personal 
opinions  and  arguments,  which  are  not  sufficient  to  justify  a  modi- 
fication of  the  foregoing  decision  denying  admission  of  the  instrument 
to  record  and  already  consented  to.  No  action  has  been  taken  as 
regards  the  curable  defects  set  out  therein,  as  no  request  therefor 
was  made. 

*'San  Juan,  P.  R.,  August  24,   1914. 

(Signed)         '*Josfi  S.  Belaval,  Registrar.*' 
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Lessee  Behn  having  been  notified  through  his  attorney 
of  this  last  decision  on  September  3,  1914,  he  filed  a  notice 
of  the  present  administrative  appeal  in  the  office  of  the  sec- 
retary of  this  court  on  September  23,  1914,  and  on  October 
1,  1914,  he  filed  a  brief  in  support  thereof. 

Service  having  been  made  upon  the  registrar,  he  filed  a 
brief  and  prayed  for  dismissal  of  the  appeal  on  the  follow- 
ing grounds:  (1)  Because  the  appeal  was  not  taken  within 
the  legal  period,  and  (2)  because  the  decision  denying  admis- 
sion to  record  of  the  instrument  of  May  21,  1914,  was  con- 
sented to  and  therefore  became  final. 

As  to  the  first  question  raised  by  the  registrar,  we  will 
say  that  it  carries  no  weight  whatever.  The  registrar's  con- 
tention is  based  on  his  erroneously  considering  October  1, 
when  the  appellant  filed  his  brief,  as  the  actual  date  of  the 
interposition  of  the  appeal.  The  appeal  was  taken  on  Sep- 
tember 23  and  as  the  appellant  was  notified  of  the  last  deci- 
sion of  the  registrar  on  the  third  of  that  month,  he  was  within 
the  twenty  days  allowed  by  law  for  taking  appeals  to  this 
court  from  decisions  of  registrars  denying  admissions  to  rec- 
ord. Section  3  of  the  Act  to  provide  for  appeals  from  deci- 
sions of  registrars  of  property;  Revised  Statutes  and  Codes 
of  Porto  Rico  of  1902,  page  289. 

In  the  case  of  Hernandez  v.  The  Registrar  of  Propertii, 
14  P.  R.  R.,  768,  a  certain  mortgage  deed  and  deed  of  assign- 
ment of  the  same  were  presented  in  the  registry  for  record 
and  the  registrar  refused  to  admit  them.  The  interested 
party  allowed  the  time  prescribed  by  law  for  taking  appeals 
to  this  court  to  expire  and  again  presented  the  deeds  in  the 
registry  for  record  accompanied  by  another  document.  The 
registrar  again  refused  to  admit  the  same  **as  the  same  de- 
fects, which  are  mentioned  in  the  preceding  decision  are 
noted."  Thereupon  the  interested  party  appealed  to  this 
court,  which  dismissed  the  appeal  as  to  the  first  two  decisions 
denying  the  record,  because  it  was  brought  too  late,  and  af- 
firmed the  other  decisions,  concurring  with  the  registrar  that 
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the  defects  referred  to  in  the  former  decisions  had  not  been 
cured.  The  language  of  this  court  in  the  above  case  was  as 
follows : 

'*  Notice  of  the  decisions  of  the  Registrar  of  Property  of  Aguadilla 
denyiQg  the  record  of  the  two  deeds  of  October  4,  1905,  and  November 
10  of  the  same  year,  was  served  upon  the  person  presenting  the  docu- 
ment on  the  same  date  of  such  decisions — ^that  is  to  say,  on  July  22, 
1908 — and  said  documents  were  received  in  the  office  of  the  Secretary 
of  this  Supreme  Court  on  the  following  18th  of  August,  when  \nore 
than  the  20  days  prescribed  for  such  presentation  by  section  23  (3) 
of  the  act  to  provide  for  appeals  from  the  decisions  of  registrars  of 
property,  approved  March  1,  1902,  had  elapsed,  and,  consequently, 
such  defcisions  must  be  considered  to  have  been  accepted. 

With  regard  to  the  decisions  denying  the  record  of  July  30,  1908. 
from  which  the  appeal  may  be  considered  to  have  been  taken  within 
the  legal  term  of  twenty  days,  it  is  only  possible  to  discuss  whether 
the  registrar  erred  or  not  in  holding  that  the  defects  had  not  been 
cured  which  gave  rise  to  the  denial  of  the  record  on  July  22  of  the 
documents  mentioned,  which  defects  the  party  interested  did  not 
object  to  in  due  time,  but  on  the  contrary  accepted  them,  thus  con- 
tracting the  obligation  of  correcting  them. 

**The  certified  copy  of  the  declaration  of  heirs  of  Lorenzo  Oriila 
does  not  cure  the  defects  which  the  registrar  took  into  consideration 
in  his  decisions  of  July  22,'  1908,  denying  the  record,  because  such 
declaration  is  a  document  foreign  to  such  defects.'' 

The  doctrine  laid  down  in  the  case  of  Hernandez  was  ap- 
plied and  ratified  in  the  case  of  Barreras  v.  The  Registrar, 
15  P.  R.  R.,  542,  wheiein  this  court  expressed  itself  as  fol- 
lows : 

''An  appeal  does  not  lie  from  the  decision  of  March  19  last  denying 
the  record  which  is  the  subject-matter  of  this  appeal,  since  it  is  against 
it  that  Barreras  Padro  directs  his  arguments,  said  decision  bein^  but 
a  reproduction  of  the  previous  one  of  July  27,  1908,  which  Barreras 
Padro  accepted. 

**In  support  of  the  doctrine  above  set  forth  we  have  the  decision 
of  this  Supreme  Court  of  November  30,  1908,  on  an  appeal  taken  by 
Fabio  A.  Hern&ndez,  from  a  decision  of  the  Registrar  of  Property 
of  Aguadilla,  strengthened  by  the  consideration  that,  if  the  incessant 
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renewal  of  cautionary  notices  of  titles  not  recorded  on  account  of 
incurable  defects  were  permitted,  the  record  of  perfect  titles  of  other 
persolis  would  be  indefinitely  prevented." 

Therefore,  in  accordance  with  our  own  jurisprudence  we 
are  limited  in  this  case  to  considering  and  deciding  whether 
or  not  the  interested  party  cured  the  defects  assigned  by  the 
registrar  in  his  first  decision.  In  the  light  of  administrative 
proceedings  the  said  first  decision  was  accepted  by  the  inter- 
ested party.  He  could  have  appealed  to  this  court  within  the 
ample  time  allowed  by  law.  He  did  not  do  so  and  now  must 
take  the  consequences  of  his  own  acts. 

Having  thus  decided  the  second  and  last  question  raised 
by  the  registrar,  let  us  see  whether  the  appeal  should  be  dis- 
missed, as  is  contended  by  the  said  official.  We  will  consider 
the  defects  in  the  order  followed  in  the  decision  of  June  15, 
1914. 

1.  It  cannot  be  held  that  the  first  defect,  i.  c,  the  lack  of 
authority  on  the  part  of  the  Commissioner  of  the  Interior 
to  execute  the  contract,  has  been  cured.  Whether  the  Com- 
missioner was  empowered  to  execute  the  deeds  of  May  21 
and  July  29,  1914,  depended  upon  the  law  itself  which  was 
in  force  at  that  time,  namely,  the  Act  to  authorize  the  lease 
or  sale  of  the  swamp  lands  around  the  Bay  of  San  Juan,  ap- 
proved March  11,  1909.  The  last  deed  could  add  nothing 
to  the  first.  Good  practice  required  that  if  the  interested 
party  did  not  agree  with  the  theory  of  the  registrar  in  regard 
to  this  point,  as  set  out  in  his  decision  of  June  35,  he  should 
have  appealed  to  this  court  within  the  time  fixed  by  law. 

2.  The  second  defect  was  corrected,  as  is  admitted  by  the 
registrar  in  his  decision  of  August  24.  When  the  contract 
was  presented  the  second  time  in  the  registry  the  ownership 
of  the  leased  property  was  already  recorded  in  the  name  of 
the  lessor. 

3.  The  thircj  defect  was  not  cured.  The  question  involved 
therein,  namely,  whether  or  not  the  contract  was  a  contract 
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of  lease,  could  have  been  submitted  to  this  court  immediately 
after  the  first  decision. 

4.  The  fourth  defect  was  corrected  as  to  its  last  part,  as 
is  admitted  by  the  registrar  in  his  decision  of  August  24. 
Before  executing  the  deed  of  May  21  the  contract  of  lease 
under  consideration  had  been  entered  into  in  a  private  docu- 
ment. In  that  private  document  a  time  had  been  fixed  for 
the  commencement  of  the  work  and  in  the  deed  that  time  was 
substituted  by  the  time  stated  in  the  suspensory  (precedent) 
conditions  of  the  lease.  If  the  deed  of  May  21  is  considered 
alone,  the  defect  exists ;  but  if  the  deed  of  May  21  is  consid- 
ered in  connection  with  that  of  July  29,  and  particularly  with 
the  accompanying  document  which  contains  the  conditions 
precedent  referred  to,  the  defect  is  corrected. 

The  existence  or  non-existence  of  the  first  part  of  this 
defect  could  have  been  submitted  to  this  court  by  appealing 
directly  from  the  decision  of  June  15,  inasmuch  as  no  new 
obligation  was  laid  on  the  lessee  by  the  deed  of  July  29,  all 
his  rights  and  duties  being  set  out  in  the  deed  of  May  21, 
1914. 

5,  6,  7  and  8.  All  the  questions  raised  in  the  fifth,  sixth, 
seventh  and  eighth  defects  could  have  been  considered  and 
decided  by  this  court  if  the  interested  party  had  appealed 
from  the  first  decision  within  the  proper  time.  What  is  stated 
in  regard  to  said  questions  in  the  deed  of  July  29  and  what 
appears  in  the  accompanying  documents  tend  only  to  give 
a  further  explanation  of  the  facts  which  appear  differently 
in  the  deed  of  May  21. 

Having  considered  the  defects  assigned  as  incurable,  we 
will  proceed  to  consider  the  curable  defects,  also  following 
the  order  in  which  they  are  stated  in  the  decision  of  June  15. 

A.  We  have  seen  that  the  ambiguity  observed  in  the  deed 
of  May  21,  through  failure  to  exhibit  the  so-called  suspen- 
sory conditions  of  lease,  was  rectified  by  the  presentation 
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anew  of  the  said  deed  accompanied  by  that  of  July  29  and 
by  the  said  conditions. 

B.  This  was  corrected  inasmuch  as  the  documents  which 
had  been  omitted,  according  to  the  registrar's  decision,  were 
presented  on  the  second  occasion. 

C.  Cured.  One  of  the  documents  exhibited  with  the  con- 
tract when  it  was  presented  in  the  registry  on  the  second 
occasion  contains  the  authorization  of  the  Executive  Council 
to  which  the  registrar  refers. 

D.  Cured.  The  property  from  which  the  leased  tract  is 
segregated  and  the  leased  tract  itself,  which  is  the  object  of 
the  contract,  are  properly  described  in  the  deed  of  July  29. 

E.  Also  cured.  The  name  of  the  lessee's  wife  is  given 
in  the  deed  of  July  29. 

Having  concluded  the  consideration  of  the  only  questions 
involved  in  this  case  which  we  are  able  to  pass  upon  in  this 
appeal  according  to  established  jurisprudence,  we  must  state 
clearly  that  in  concluding  that  the  defects  assigned  in  the 
decision  of  June  15  under  numbers  1,  3,  4,  in  its  first  part, 
5,  6,  7,  and  8  were  not  cured,  by  no  means  implies  that  we 
admit  the  existence  of  such  defects,  but  only  that  we  are  un- 
able to  inquire  into  the  same  because  no  appeal  was  taken 
therefrom  within  the  time  prescribed  by  law. 

In  the  interest  of  justice  we  should  state  also  that  the  deci- 
sion of  the  registrar  in  this  case  binds  the  lessee  who  pre- 
sented the  document  and  consented  to  the  decision,  but  does 
not  bind  the  lessor  who  did  not  intervene  in  any  way  in  the 
registry.  This  question  is  settled  both  by  law  and  jurispru- 
dence. Article  6  of  the  Mortgage  Law;  Colonial  Company 
V.  The  Registrar,  1  D.  P.  E.,  396,  401. 

In  view  of  all  the  foregoing,  the  appeal  must  be  dismissed 
in  so  far  as  it  applies  to  the  decision  of  June  15,  1914,  for 
not  having  been  taken  in  time,  and  the  decision  of  August 
24,  1914,  is  affirmed  with  the  modification  that  the  curable 
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defects  assigned  under  letters  A,  B,  C,  D,  and  E  in  the  deci- 
sion of  June  15,  1914,  were  cured. 

Appeal  dismissed  so  far  as  it  refers  directly 
to  the  decision  of  June  15, 1914,  and  decision 
of  August  24, 1914,  affirmed  with  a  modifica- 
tion that  the  curable  defects  assigned  under 
letters  A,  B,  C,  D,  and  E  of  the  said  decision 
of  June  15, 1914,  are  held  to  he  cured. 

Chief  Justice  Hernandez  and  Justices  Aldrey  and  Hutchi- 
son concurred. 

Mr.  Justice  Wolf  signed  stating  that  he  agreed  with  the 
decision. 


Ex  PARTE  Deliz  et  al..,  Petitioners  and  Appellants,  v. 
Franco,  Contestant  and  Respondent. 

Appeal  from  the  District  Court  of  Aguadilla  in  Proceedings 
for  the  Judicial  Administration  of  an  Estate. 

Motion  by  Contestant  for  Dismissal  of  the  Appeal  for 
Failure  to  File  a  Transcript  of  the  Record. 

No.  1253.— Decided  December  18,  1914. 

Statement  op  Case — ^TjEgal  Period — Extension  op  Time. — Section  140  of  the 
Code  of  Civil  Procedure  does  not  confer  powers  upon  a  district  court  to  admit 
and  approve  a  statement  of  the  case  filed  within  an  extension  of  time  granted 
after  the  expiration  of  the  legal  period. 

Extension  op  Time — ^Legal  Period. — An  extension  of  time  granted  after  the 
legal  period  has  expired  is  void. 

Id. — Transcript  op  Record. — An  extension  of  time  granted  after  the  expiration 
of  the  legal  period  fixed  for  filing  a  statement  of  the  case  being  void,  the  . 
period  of  thirty  days  for  filing  a  transcript  of  the  record  begins  to  run  from 
the  date  of  the  filing  of  notice  of  appeal,  and  if  the  said  transcript  of  the 
record  is  not  filed  within  said  time,  the  appeal  will  be  dismissed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Jvran  Garcia  Ducos  and  Celestino  Iriarte,  Jr.,  for 
the  respondent. 
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Messrs,  Luis  Llorens  Torres  and  Rafael  Martinez  Alva- 
rez for  Pedro  Deliz  Spsa. 

Mr.  Justice  Wolf  delivered  the  opinion  of  the  court. 

This  is  a  motion  to  dismiss  an  appeal.  The  respondent, 
in  the  District  Court  of  Aguadilla  before  Mr.  Justice  Foote, 
acting  temporarily,  opposed  a  partition  of  an  estate  as  re- 
ported by  the  special  master  {contador  partidor)  and  her 
opposition  was  sustained.  The  decision  therein  was  rendered 
on  September  21,  1914.  Pedro  Deliz  Sosa  appealed  on  Octo- 
ber 6,  1914.  On  October  16,  1914,  an  extension  of  ten  days 
for  the  filing  of  a  statement  of  the  case  was  granted  by  the 
District  Court  of  Aguadilla.  Nothing  further  was  done  by 
the  appellant  until  October  31,  or  five  days  after  the  expira- 
tion of  the  extension,  when  the  appellant  presented  to  tjie 
judge  of  the  district  court,  Isidore  Soto  Nussa,  an  applica- 
tion for  a  further  extension  of  time  and  the  said  judge,  on 
November  2,  1914,  extended  the  time  for  ten  days  from  the 
time  the  appellant  was  notified  of  the  order  of  the  court,  which 
notification  took  place  on  November  3,  1914.  The  motion  to 
dismiss  in  this  case  was  written  on  November  20  and  filed 
in  this  court  on  November  25.  On  November  25,  1914,  the 
attorney  for  the  appellant,  alleging  various  reasons  for  his 
delay  in  filing  the  statement,  asked  the  District  Judge  of 
Aguadilla  to  extend  the  time  for  the  filing  thereof.  The  dis- 
trict judge  on  November  26,  1914,  made  an  order  granting 
the  petition  for  extesion  and  allowing  the  appellant  until 
November  27  to  file  the  statement,  basing  his  decision  on  the 
authority  conferred  upon  him  by  section  140  of  the  Code  of 
Civil  Procedure. 

In  the  case  of  Pardo  v.  Pardo,  19  P.  E.  E.,  1125,  we  decided 
that  a  district  court  had  no  authority  by  virtue  of  section  140 
of  the  Code  of  Civil  Procedure  to  admit  a  statement  of  the 
case  after  the  legal  period  had  expired.  And  in  the  case  of 
Ferrer  v.  The  People,  14  P.  E.  E.,  382,  the  court  held  that 
an  extension  of  time  to  file  a  statement  of  the  case  made  after 
the  expiration  of  time  limited  by  law,  was  void.    This  prac- 
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tice  is  generally  followed.  Clark  v.  Crcme,  57  Cal.,  629 ;  Em- 
eric  V.  Alvarado,  64  Cal.,  529 ;Freese  v.  Freese,  134  Cal,  48; 
In  the  matter  af  Clary,  112  Cal.,  292.  Under  these  authori- 
ties and  because  we  think  that  a  definite  extension  of  time 
must  mean  the  thing  it  says,  the  appeal  in  this  case  must  be 
dismissed. 

Appeal  dismissed. 

Chief  Justice  Hernandez  and  Justice  Aldrey  concurred. 
Justices  del  Toro  and  Hutchison  signed  stating  that  they 
concurred  in  the  judgment. 


Bossy,  Plaintiff  and  Respondent,  v.  Fernandez,  Defendant 

AND  Appellant. 

Appeal  from  the  District  Court  of  San  Juan,  Section  1,  from 
a  Decision  Refusing  to  Approve  a  Statement  of  the  Case 
in  an  Action  for  Recovery  of  Attorney's  Fees. 

Motion  by  Respondent  for  Dismissal  of  the  Appeal  on  the 
Ground  that  the  Decision  Appealed  from  is  not  Appeal- 
able. 

No.  1202.— Decided  December  18,  1914. 

Appeal — Statement  of  Case. — An  order  refusing  to  approve  a  statement  of  the 
case  is  appealable. 

Id. — Statement  of  Case — Consteuction. — The  proceeding  laid  down  in  rule  64 
of  this  court  is  not  exclusive  and  does  not  prevent  the  aggrieved  party  from 
appealing  from  an  order  refusing  to  approve  a  statement  of  the  case. 

Extension  of  Time — Legal  Period — Statement  of  Case. — ^An  extension  of  time 
granted  after  the  expiration  of  the  legal  period  is  void  and  the  approval  of 
a  statement  of  the  case  presented  within  said  void  extension  of  time  should 
be  denied. 

The  facts  are  stated  in  the  opinion. 

The  respondent  appeared  pro  se. 

Mr.  Luis  Samalea  Iglesias  for  the  appellant. 

Mr.  Justice  Wolf  delivered  the  opinion  of  the  court. 
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In  this  case,  which  is  an  appeal  from  an  order  of  the  Dis- 
trict Court  of  San  Juan  refusing  to  approve  a  statement  of 
the  case,  the  respondent  moved  to  dismiss  the  appeal.  He 
bases  his  motion  on  the  fact  that  Rule  64  of  the  Supreme 
Court  of  Porto  Rico  gives  an  appellant  a  remedy  in  case  a 
court  below  refuses  to  sign  a  statement  of  the  case  or  bill 
of  exceptions.  We  had  occasion  to  review  this  case  in  the 
case  of  Rios  et  al.  v.  RioSf  15  P.  R.  R.,  163,  where  we  decided 
that  although  an  appellant  might  rely  upon  rule  64  of  this 
court  or  a  similar  rule,  nevertheless  an  appeal  was  a  natural 
way  in  which  to  bring  a  question  for  review  before  this  court, 
and  we  see  no  reason  to  change  oi^r  opinion.  The  motion 
to  dismiss  must  be  overruled. 

Coming  to  the  merits  of  the  appeal  we  find  that  the  appel- 
lant, on  July  3,  1913,  presented  an  application  for  an  exten- 
sion of  time  to  file  a  statement  of  the  case;  the  appeal,  how- 
ever, was  taken  on  June  22  and  the  time  for  filing  such  state- 
ment of  the  case  had  expired  on  July  2;  hence  the  District 
Court  of'  San  Juan  was  without  power  to  extend  the  time  for 
filing  such  statement.  We  have  this  day  decided  a  similar 
question  in  the  case  of  Ex  parte  Pedro  t)eliz  Sosa  et  al.  v. 
Jvana  Franco  Oliver  where  we  held  that  an  extension  of  time 
for  filing  a  statement  of  the  case  made  after  the  time  limited 
by  law  had  expired  could  not  avail  an  appellant  and  the  au- 
thorities are  there  collected.  It  makes  no  difference,  as  the 
appellant  alleges,  that  •the  respondent  made  no  motion  in  the 
court  below,  as  the  court  was  without  power  to  approve  the 
statement  of  the  case  under  the  conditions  and  properly  re- 
fused to  do  so. 

The  order  appealed  from  must  be  affirmed. 

Motion  to  dismiss  overruled  and  order  ap- 
pealed from  affirmed. 

Chief  Justice  Hernandez  and  Justice  Aldrey  concurred. 
Justices  del  Toro  and  Hutchison  signed  stating  that  they 
agreed  witfi  the  decision. 
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Olivar  et  al.,  Petitioners  and  Respondents,  v.  Andino  bt  au, 

Contestants  and  Appellants. 

Appeal  from  the  District  Court  of  San  Juan,  Section  2,  in 

Dominion  Title  Proceedings. 

« 

Motion  by  Respondent  to  Dismiss  the  Appeal  for  Failure 

of  Appellant  to  File  a  Brief. 

No.  1083.— Decided  December  18,  1914. 

*  Attorney  —  Withdrawal  op  Attorney  —  Notice  to  Clients  and  Adverse 
Party. — The  withdrawal  of  an  attorney  from  a  case  before  this  court  without 
showing  that  he  has  served  notice  of  such  withdrawal  on  his  clients  and  on 
the  adverse  party  is  irregular. 

Id. — ^Dismissal  of  Appeal — Notice  op  Motion. — When,  as  in  the  case  at  bar, 
the  attorney  for  the  appellant  withdraws  from  the  case  and  there  is  nothing 
in  the  record  to  show  that  he  has  served  notice  of  such  withdrawal  on  his 
client  or  tne  respondent,  the  attorney  for  the  latter  is  justified  under  such 
circumstances  in  serving  the  said  attorney  with  a  notice  of  motion  for  dis- 
missal of  the  appeal. 

Notice  op  Motion — Death  or  One  op  Appellants. — In  moving  for  a  dismissal 
of  the  appeal  against  all  the  appellants  when  one  of  them  has  died,  it  is 
necessary  to  ascertain  who  are  the  real  heirs  or  successors  of  the  deceased 
party  and  serve  notice  of  said  motion  on  them.  To  this  end  an  affidavit 
presented  by  any  person  to  the  effect  that  he  had  served  notice  of  the  motion 
on  two  persons  as  successors  of  the  deceased  will  not  suffice. 

The  facts  are  stated  in  the  opinion. 

Mr.  Francisco  Socorro  for  the  respondents. 

The  appellants  did  not  appear. 

Mr.  Justice  Wolf  delivered  the  opinion  of  the  court. 

An  application  for  a  dominion  title  was  pending  in  the 
District  Court  of  San  Juan.  Domingo  Andino,  Agustina  Ce- 
peda  and  Maria  Ayala  appeared  and  opposed  the  granting 
of  the  certificate.  The  certificate  or  judgment  being  granted, 
the  said  Domingo  Andino  and  the  others,  on  June  18,  1913, 
appealed  to  this  court.  On  February  9,  1914,  the  attoipeys 
of  record  of  the  appellants  appeared  and  presented  a  writ- 
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ing  withdrawing  from  the  case.  It  does  not  appear  of  rec- 
ord that  the  withdrawal  was  in  any  way  communicated  to 
the  appellants.  On  May  2,  1914,  the  respondents  moved  to 
dismiss  the  appeal  for  lack  of  a  brief.  In  the  affidavit 
accompanying  the  motion  it  appeared  that  the  respondents 
had  not  been  able  to  notify  Agustina  Cepeda  of  the  motion 
because  of  her.  death,  and  this  court  refused  to  grant  the 
motion  because  it  did  not  appear  that  any  steps  had  been 
taken  in  the  case  by  reason  of  her  death. 

On  October  28, 1914,  the  respondents  renewed  their  motion 
for  dismissal  on  the  ground  of  the  failure  of  the  appellants, 
to  file  a  brief.  Accompanying  the  motion  was  an  affidavit 
made  by  Antonio  Guardiola  who  served  two  of  the  appellants 
with  the  notice  of  the  motion  and  in  the  said  affidavit  swore- 
that  he  had  served  the  notice  on  Eladio  Cepeda  and  LuLs. 
Escute  as  successors  of  Agustin  Cepeda.  ^ ' 

A  great  part  of  the  difficulty  that  exists  in  this  case  arises^ 
from  the  irregular  action  of  the  attorneys  for  the  appellants. 
They  simply  withdrew  their  appearance  without  in  any  way 
showing  this  court  that  they  had  notified  their  clients  or  their 
adversaries.  We  do  not  find  it  advisable  in  this  opinion  to 
point  out  what  is  the  proper  practice  for  attorneys  before 
withdrawing  from  a  case  in  this  court  or  whether  the  per- 
mission of  the  court  is  necessary  as  some  of  the  authorities 
seem  io  indicate.  4  Cyc,  955 ;  3  Am.  &  Eng.  Ency.  of  Law^ 
410.  Suffice  it  to  say,  that  on  the  state  of  the  record  the  attor- 
neys for  the  respondents  would  have  been  justified  in  noti- 
fying their  motion  to  the  attorneys  who  had  originally  ap- 
peared. 4  Cyc,  955 ;  3  Am.  &  Eng.  Ency.  of  Law,  410.  How- 
ever, the  respondents  did  not  follow  the  course  indicated  but 
elected  to  notify  the  appellants  themselves.  It  should  be 
noticed  that  while  the  appellant  who  has  died  appears  to  be 
Agustina  Cepeda,  yet  the  second  motion  for  dimissal  is  di- 
rected   against    Agustin    Cepeda,    and    Antonio    Guardiola 
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swears  that  Eladio  Cepeda  and  Luis  Escute  are  the  suscessors 
of  Agustin  Cepeda.  In  other  words,  the  court  has  no 
knowledge  that  anybody  purporting  to  be  the  successors  of 
Agustina  Cepeda  has  evpr  been  notified  of  this  motion. 

When  it  is  desired  to  notify  the  successors  in  interest  of 
a  deceased  appellant  the  affidavit  of  anybody  whatsoever  is 
not  sufficient  to  accredit  who  are  such  successors.  The  per- 
sons named  may  not  have  the  necessary  legal  interest  and 
the  affidavit  may  contain  a  conclusion  of  law\  In  some  cases 
it  is  the  administrator  who  has  the  legal  interest.  In  other 
cases  it  is  the  heir.  The  court  must  be  put  in  a  position  to 
know  that  the  person  cited  represents  the  dead  person. 

In  this  case  the  respondents  have  attempted  to  dismiss 
against  all  the  appellants.  Hence  it  was  necessary  to  notify 
them  all.  In  case  one  of  them  was  dead,  proper  steps  to  dis- 
miss the  appeal  should  be  taken.  It  has  been  held  that  when 
an  appellant  dies  the  duty  of  reviving  the  case  in  the  name 
of  the  dead  person  devolved  upon  the  party  who  desired  to 
take  the  next  step.  4  Am.  &  Eng.  Ency.  of  Law  &  Pract.,  112; 
Raine  v.  State  Bank,  4  Gratt.  (V^a.),  150;  Poivers  v.  Man- 
ning, 154  Mass.,  376.  We  shall  not  decide  that  it  was  neces- 
sary to  revive  the  appeal  in  this  case,  but  we  do  insist  that 
before  the  appeal  can  be  dismissed  some  steps  are  needed 
to  advise  the  successors  in  interest  of  Agustina  Cepeda  and 
that  they  be  notified  of  the  motion  requesting  the  dismissal 
(»f  the  appeal.    The  motion  to  dismiss  must  be  overruled. 

Motion  overruled. 

Chief  Justice  Hernandez  and  Justices  del  Toro,  Aldrey  and 
Hutchison  concurred. 
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A^EGA,  Plaintiff  and  Appellant,  v.  Hernandez,  Municipai^ 

Judge,  Defendant  and  Respondent. 

Appeal  from  the  District  Court  of  Guayama  in  an  Applica- 
tion for  a  Writ  of  Certiorari  to  the  Judge  of  the  Munici- 
pal Court  of  Salinas. 

Motion  by  Respondent  for  Dismissal  of  the  Appeal  for  Fail- 
ure to  File  a  Transcript  of  the  Record  and  Because  the 
Appeal  would  Serve  no  Practical  Purpose. 

No.   1209.— Decided  December  21,  1914. 

Oertiorabi — Appeal — Procedure. — As  the  Act  authorizing  writs  of  certiorari^  ap- 
proved March  10,  1904,  contains  no  provision  governinjj  the  prosecution  of 
appeals  in  certiorari  proceedings,  they  must  be  governed  by  the  rules  ap|;li- 
cable  to  ordinary  appeals  in  civil  actions. 

Id. — Appeal — Original  of  Record — Transcript  op  Record. — In  accordance  ^vith 
section  299  of  the  Code  of  Civil  Procedure  as  amended  by  Act  No.  70  of 
March  9,  1911,  considered  in  connection  with  rule  40  of  this  court,  the 
record  of  an  appeal  shall  consist  of  the  certificate  to  be  issued  by  the  secretary 
of  the  court  a  quo  or  by  the  attorneys  of  the  parties,  of  the  judgment  roll 
and  of  the  notification  of  the  appeal;  and  there  is  no  provision  by  which 
the  original  record  of  a  certiorari  proceeding  may  be  sent  up  to  this  court 
in  place  of  the  said  certificate,  and  when,  as  in  the  case  at  bar,  the  original 
record  and  not  the  said  certificate  is  filed,  the  appeal  should  be  dismissed. 

Appeal. — The  general  elections  having  been  held  on  November  3,  1914,  a  decision 
of  the  present  appeal  would  serve  no  practical  purpose,  for  even  supposing 
that  it  should  be  decided  that  the  name  of  the  plaintiff  should  be  included 
in  the  list  of  voters  of  the  municipality  of  Santa  Isabel,  he  would  be  unable 
now  to  cast  his  vote. 

The  facts  are  stated  in  the  decision. 

Mr.  Salvador  M^stre,  fiscal,  for  the  respondent. 

The  appellant  did  not  appear. 

DECISION. 

Whereas,  The  plaintiff  applied  to  the  District  Court  of 
Guayama  for  a  writ  of  certiorari  to  the  Judge  of  the  Muni- 
cipal Court  of  Salinas  for  the  purpose  of  having  his  name 
registered  in  the  list  of  voters  of  the  municipality  of  Santa 
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Isabel,  from  which  it  was  excluded  by  a  judgment  of  the  said 
municipal  court  on  September  29,  1914,  and  his  application 
for  a  writ  of  certiorari  was  denied  by  a  judgment  of  October 
8,  1914,  from  which  he  appealed,  the  original  records  both 
of  the  Municipal  Court  of  Salinas  and  of  the  District  Court 
of  Guayama  having  been  filed  in  the  office  of  the  secretary 
of  this  court; 

Whereas,  The  fiscal  of  this  court  has  moved  for  dismis- 
sal of  the  appeal  because  a  transcript  of  the  record  was  not 
filed  instead  of  the  original  records  and  because  a  decision 
•of  the  said  appeal  would  serve  no  practical  purpose  inasmuch 
as  the  general  elections  at  which  the  plaintiff  desired  to  cast 
his  vote  were  held  on  November  3  last; 

Whereas,  According  to  subdivision  1  of  section  295  of 
the  Code  of  Civil  Procedure,  as  amended  by  the  Act  of  March 
11,  1908,  appeals  from  final  judgments  of  district  courts  in 
special  proceedings  may  be  taken  to  this  court,  and  there- 
fore the  decisions  of  district  courts  in  special  proceedings, 
like  that  of  certiorari,,  are  appealable;'  and  there  being  no 
provisions  in  the  Act  authorizing  writs  of  certiorari,  approved 
March  10,  1904,  governing  the  prosecution  of  appeals  in  cer- 
tiorari  proceedings,  they  must  be  governed  by  the  rules  ap- 
plicable to  ordinary  appeals  in  civil  actions; 

Whereas,  Pursuant  to  section  299  of  the  Code  of  Civil 
Procedure,  as  amended  by  Act  No.  70  of  March  9,  1911,  con- 
sidered in  connection  with  rule  40  of  this  court,  the  record 
of  an  appeal  shall  consist  of  the  certificate  to  be  issued  by 
the  secretary  of  the  court  a  quo  or  by  the  attorneys  of  the 
parties,  of  the  judgment  roll  and  of  the  notification  of  the 
appeal,  and  there  is  no  provision  by  which  the  original  rec- 
ord of  a  certiorari  proceeding  may  be  sent  up  to  this  court 
in  the  place  of  the  said  certificate; 

Whereas,  The  general  elections  having  been  held  on  No- 
vember 3  last,  a  decision  of  the  present  appeal  would  serve 
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no  practical  purpose,  for  even  supposing  that  it  should  be 
decided  that  the  name  of  the  plaintiff  should  be  included  in 
the  list  of  voters  of  the  municipality  of  Santa  Isabel,  he  would 
be  unable  now  to  cast  his  vote; 

Thebefobe^  In  view  of  the  legal  provisions  cited,  section 
303  of  the  Code  of  Civil  Procedure,  rules  58  and  60  of  this 
court  and  the  jurisprudence  laid  down  in  the  cases. of  Ex 
parte  Sanchez  et  al.,  20  P.  R.  E.,  109 ;  San  Juan  Hippodrome 
Co.  V.  Insular  Raping  Commission,  21  P.  R.  R.,  1 ;  Post  et  al. 
V.  Veve  et  al.,  21  P.  R.  R.,  30,  and  The  People  v.  Ramirez, 
decided  November  30,  1914,  the  appeal  taken  by  the  plain- 
tiff from  the  decision  of  the  District  Court  of  Guayama  of 
October  8,  1914,  is  dismissed,  and  it  is  ordered  that  the  origi- 
nal record  be  returned  to  the  lower  court  for  such  purposes 
as  may  follow. 

Appeal  dismissed. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro,  Al- 
drey  and  Hutchison  concurred. 


The  People,  Plaintiff  and  Respondent,  v.  Ortiz,  Defendant 

AND  Appellant. 

Appeal  from  the  District  Court  of  Mayaguez  in  a  Prosecution 

for  a  Violation  of  the  Election  Law. 

Motion  by  Appellant  for  an  Order  to  the  Secretary  of  the 
Lower  Court  to  send  up  the  Original  Record  Introduced 
In  Evidence  by  the  Appellant.  ♦ 

No.  773.— Decided  December  23,  1914. 

Appeal — Original  Recobd — Statement  op  Case. — The  only  way  to  bring  up  to 
this  court  documentary  evidence  introduced  at  the  trial,  as  is  the  original 
record  which  the  accused  offered  in  evidence  in  this  case  and  which  he  now 
asks  that  the  secretary  of  the  lower  court  be  ordered  to  send  up  to  this  court, 
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is  to  transcribe  in  the  statement  of  the  case  the  said  original  record  or  that 
part  thereof  which  may  be  necessary  to  support  the  contentions  of  the  inter- 
ested party. 

Id. — Statement  op  Case. — This  court  has  no  authority  to  modify  the  statement 
of  the  case  included  in  the  transcript  of  the  record,  which  is  what  a  motion 
praying  this  court  to  order  the  secretary  of  the  lower  court  to  send  up  the 
original  record  offered  in  evidence  by  the  accused  virtually  amounts  to,  with- 
out the  intervention  and  approval  of  the  trial  court  which  approved  the  said 
statement  of  the  case. 

Id. — STihTEMENT  OF  Case. — Rule  55  of  this  court  cannot  serve  as  authority  for 
asking  this  court  to  order  the  secretary  of  the  lower  court  to  send  up  to  this 
court  the  original  record  of  a  case  presented  in  evidence  by  the  accused. 

The  facts  are  stated  in  the  decision. 

Mr.  Jaime  Sifre,  Jr.,  fiscal,  for  The  People. 

The  appellant  did  not  appear. 

DECISION. 

Whereas,  The  appellant  has  filed  a  motion  alleging  that 
the  secretary  of  the  trial  court  has  failed  to  include  in  the 
transcript  of  the  record  of  this  case  the  record  of  a  criminal 
action  which  he  introduced  in  evidence  at  the  trial  and  pray- 
ing this  court  to  order  the  secretary  of  the  lower  court  to 
send  up  the  original  record  of  the  said  action  in  order  that 
it  may  be  made  a  part  of  the  transcript  of  the  record  in  this 
appeal ; 

Whereas,  There  is  a  statement  of  the  case  approved  by 
the  trial  court  in  which  the  only  reference  to  the  introduc- 
tion in  evidence  of  the  said  record  is  the  following:  *'The 
defense  offers  in  evidence  the  case  of  The  People  of  Porto 
Rico  V.  Tomds  Ortiz,  tried  on  October  22,  1914,  which  the 
court  admits"; 

Whereas,  The  only  way  in  which  to  bring  up  to  this  court 
<locumentary  evidence  introduced  at  the  trial,  as  is  the  origi- 
nal record  which  the  accused  offered  in  evidence  in  this  case, 
is  to  transcribe  in  the  statement  of  the  case  the  said  origi- 
nal record,  or  that  part  thereof  which  may  be  necessary  to 
support  the  contentions  of  the  interested  party; 
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Whereas,  In  acordance  with  the  jurisprudence  laid  down 
by  this  court  in  the  case  of  The  People  v.  Sierra,  17  P.  E.  R., 
603,  rule  55  of  this  court  is  not  applicable  to  a  case  of  this 
kind  and  this  court  has  no  power  to  modify  the  statement 
of  the  case  included  in  the  transcript  of  the  record,  whicii 
is  what  the  motiop  of  the  accused  virtually  prays  for,  with- 
out the  intervention  and  approval  of  the  trial  court  which 
approved  the  statement  of  the  case; 

Therepobe,  In  view  of  the  jurisprudence  and  legal  prin- 
ciples cited  herein,  rules  40  and  40a  of  this  court,  and  sec- 
tion 356  of  the  Code  of  Criminal  Procedure,  as  amended  by 
the  Act  of  March  7,  1908,  page  90,  the  motion  of  the  appel- 
lant is  overruled. 

Motion  overruled. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro,  Al- 
drey  and  Hutchison  concurred. 


Belaval,    Petitioner,   v.    Cordova   Davila,    District   Judge, 

ET  AL.,  Respondents. 

Petition  for  a  Writ  of  Certiorari  to  the  Judge  of  the  Dis- 
trict Court  of  San  Juan,  Section  1,  to  Annul  an  Order 
Granting  an  Indefinite  Extension  of  Time  for  the  Filing 
of  a  Statement  of  the  Case  in  a  Mandamus  Proceeding. 

No.  137.— Decided  December  24,  1914. 

Stenographeel — Obligation  to  Transcribe  Notes. — The  obligation  of  a  stenog 
rapher  to  transcribe  his  notes  in  a  case  does  not  attach  until  the  interested 
partj  80  requests. 

Appeal — Prosecution  op  Appeal — Obligation  or  Appellant  and  6ourts. — It 
is  the  plain  and  imperative  duty  of  an  appellant  to  prosecute  the  appeal  with 
the  utmost  diligence,  and  it  is  the  duty  of  both  the  trial  and  the  appellate 
courts  to  see  that  the  appellant  complies  with  that  duty  and  to  reject  and 
disapprove  of  all  proceedings  of  a  dilatory  character.  , 
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Id. — CERTiORAai — ^Discebtion  op  Coubt. — The  fact  that  a  party  may  have  appealed 
from  an  order  which  he  seeks  to  have  reviewed  by  a  writ  of  certioraH  does 
not  deprive  him  of  the  right  of  remedy  by  certiorari  when  the  remedy  by 
appeal  is  inadequate,  as  in  the  present  case,  this  being  a  question  which  rests 
in  the  discretion  of  this  court. 

Statement  op  Case — Extension  op  Time — Oonsteuction. — ^In  the  matter  of 
extension  of  time  in  which  to  file  a  statement  of  the  case  section  353  of  the 
Code  of  Civil  Procedure  should  be  construed  in  connection  with  section  299 
of  the  same  code  as  amended,  and  in  this  specific  case,  with  sections  5  and  6 
of  the  Act  of  March  10,  1904,  creating  the  office  of  stenographers  of  the 
district  courts. 

Id. — Extension  op  Time — Construction — ^Discretion  op  Court. — The  amend- 
ment of  section  299  of  the  Code  of  Civil  Procedure  by  Act  No.  .70  of  March 
9,  1911,  shows  that  it  was  the  intention  of  the  Legislature  to  remove  impedi- 
ments to  the  speedy  prosecution  of  appeals,  and  the  district  court  in  the 
exercise  of  its  discretional  power  cannot  grant  an  indefinite  extension  of 
time  for  appellant  to  prepare  a  draft  of  a  statement  of  the  case. 

Id. — Indefinite  Extension  op  Time — ^Jurisdiction. — ^An  order  of  a  district  court 
granting  ' '  an  extension  of  thirty  days  from  the  date  of  the  delivery  of  the 
stenographic  record  for  filing  a  statement  of  the  case"  is  void  because  made 
without  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  H.  Brown,  Eduardo  Acuna  and  Horacio  S.  Bela- 
vol  for  the  petitioner. 

Hon.  Felix  Cordova  Davila  did  not  appear. 

Messrs.  Robert  H.  Todd  and  Ramon  Falcon  for  the  re- 
spondents. 

Mr.  Justice  Hutchison  delivered  the  opinion  of  the  court. 

In  mandamus  proceedings  brought  in  the  District  Court 
of  San  Juan,  Section  1,  judgment  was  rendered  May  22,  1914, 
ordering  the  reinstatement  of  petitioner  in  the  office  of  Super- 
intendent of  the  Municipal  Hospitals,  from  which  it  was  held 
he  had  been  illegally  removed  by  the  alcalde. 

Upon  May  29  defendant,  having  filed  his  notice  of  appeal 
after  notification  of  the  judgment,  moved  the  court  for  an 
extension  of  30  days,  to  run  from  the  date  upon  which  the 
stenographer  should  deliver  the  record,  within  which  to  pre- 
sent the  statement  of  the  case  and  bill  of  exceptions,  and  set 
forth  the  grounds  for  the  motion  that  the  court  w^s  about 
to  enter  upon  its  regular  annual  vacation;  that  request  for 
the  .record  had  been  made,  but  that  owing  to  pressure  of  Dther 
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matters  and  the  voluminous  character  of  the  record  the  ste- 
nographer would  be  unable  to  deliver  such  record  within  the 
time  fixed  by  law  for  the  filing  of  said  statement  and  bill  of 
exceptions. 

The  minutes  of  the  same  day  show  the  following  order : 

**Upon  motion  of  counsel  for  defendant,  the  court  grants  an  exten- 
sion of  30  days,  counted  from  the  date  of  delivery  of  the  stenographic 
record,  within  which  (para)  to  present  the  statement  of  the  case." 

Under  date  of  September  8,  the  court  stenographer  noti- 
fied the  clerk  and  the  attorney  for  appellant  that  the  steno- 
graphic record  had  been  completed.  The  latter  was  also 
delivered  upon  the  same  day. 

On  October  3  counsel  for  appellant,  again  alleging  pres- 
sure of  other  more  urgent  matters  and  again  calling  atten- 
tion to  the  voluminous  record  of  199  pages,  applied  for  an- 
other extension  of  30  days,  to  run  from  the  date  of  expira- 
tion of  the  one  already  granted.  On  October  5  the  court,  act- 
ing on  this  motion,  gave  an  extension  of  15  days  more  within 
which  to  present  the  statement  of  the  case,  to  be  counted,  from 
the  date  of  expiration  of  the  former  extension. 

On  October  22  appellant, 'upon  the  same  grounds,  asked 
for  a  further  extension  of  10  days  from  the  date  of  expira- 
tion of  the  additional  time  already  given,  and  on  the  same 
day  the  court  granted  an  extension  of  five  days  within  which 
to  present  the  statement. 

.  On  October  27  petitioner,  upon  substantially  the  same 

grounds  urged  herein,  moved  the  district  court  to  reconsider 
and  set  aside  the  various  orders  above  mentioned,  and  the 

court  upon  the  day  following,  after  hearing  both  parties,  de- 
nied the  motion  and  gave  the  plaintiff  10  days  within  which 
to  file  amendments  to  the  statement  of  the  case. 

Notice  of  appeal  from  said  order  was  filed  by  plaintiff 
on  November  7. 

At  the  hearing  as  to  proposed  amendments  to  the  state- 
ment of  the  case  on  the  date  last  mentioned,  plaintiff  renewed 
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the  motion  argued  and  .denied  on  October  28,  which  was  again 
overruled,  and  objections  to  the  statement  being  sustained, 
defendant  was  given  five  days  in  which  to  amend. 

On  November  20  petitioner  filed  in  this  court  his  appli- 
cation for  a  writ  of  certiorari,  setting  up  in  addition  to  the 
facts  above  mentioned  that  the  appeal  perfected  from  the 
order  of  October  28,  in  order  to  avoid  the  appearance  of  ac- 
quiescence therein,  is  wholly  inadequate  and  insufficient  by 
reason  of  the  time  required  in  ordinary  course  of  procedure 
for  the  final  disposition  thereof;  that  the  same  may  result 
in  a  partial,  if  not  a  complete,  failure  of  justice  in  view  of 
the  fact  that  the  tenh  of  office  of  the  incimabent  alcalde,  re- 
spondent in  the  mandamus  proceedings,  is  about  to  expire 
and,  will  expire' before  such  appeal  can  be  finally  heard  and 
decided ;  that  the  amended  statement  of  the  case  having  been 
approved  by  the  district  judge  over  the  protest  of  the  peti- 
tioner,  the  appeal  from  the  judgment  first  above  mentioned 
is  being  prosecuted  by  the  alcalde;  defendant  and  appellant 
therein;  that  the  order  of  May  29,  as  well  as  all  subsequent 
orders  and  proceedings  in  the  court  below,  is  void  for  want 
of  power  to  grant  an  extension  for  an  indefinite  period,  and 
to  leave,  as  was  done  by  the  order  first  mentioned,  to  the  will 
of  the  stenographer  and  appellant  the  fixing  of  the  date  for 
the  filing  of  the  statement  of  the  case,  thus  delegating  an 
authority  vested  exclusively  in  the  judge  in  abuse  of  the  judi- 
cial discretion  and  in  excess  of  jurisdiction,  and  upon  this 
showing  the  writ  issued,  the  record  was  brought  up,  and  we 
are  now  called  upon  to  decide  the  question  so  raised. 

Our  attention  has  been  directed  to  no  recent,  well  rea- 
soned, carefully  considered  case  conclusively  and  satisfac- 
torily disposing  of  the  exact  question  primarily  involved 
herein,  and,  in  such  investigation  as  the  time  at  our  disposal 
has  permitted,  w^e  have  found  none.  The  very  few  cases  that 
have  discussed  or  touched  upon  the  matter,  however,  either 
as  necessarily  involved  or  by  way  of  obiter  dicta,  indicate 
a  strong  inclination  on  the  part  of  the  courts  generally  to  sus- 
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tain  the  doctrine  as  announced  in  3  Cyc,  42,  that  ''The  time 
fixed  by  the  court  for  the  settling  and  filing  of  a  bill  of  ex- 
ceptions must  be  a  definite  time."  Lansing  v.  Coates,  18  Ind., 
166 ;  Simonton  v.  H.  and  L.  M.  P.  Co.,  12  Ind.,  380;  Smith,  etc. 
V.  Blakeman,  VIII  Bush.,  71  Ky.,  476 ;  Freeman  v.  Brenham,. 
etc.,  XVII  B.  Monroe,  56  Ky.,  603 ;  Reisler  v.  Interborough 
Rapid  Transit  Co.,  135  N.  Y.  S.,  603;  Cross  v.  Wood,  83  Atl., 
337]  Parker  v.  Snow,  9  N.  E.,  808;  Welch  v.  Kansas  City,  etc., 
Co.,  132  S.  W.,  49;  Mowery  v.  Bank,  72  Pac,  539,  and  cases 
Giied',  Butler  v.  Scott,  75  Pac,  496;  Granite  State  Fire  Ins.  Co. 
V.  Ham,  76  Pac,  822 ;  and  cases  cited  by  Kerr  under  the  vari- 
ous sections  of  the  California  code  involving  or  relating  to  ex- 
tensions of  time. 

With  the  rather  doubtful  exception  of  one  or  two  cases  in 
California,  where  the  matter  is  of  negligible  importance,  and 
the  theory  of  *'a  reasonable  time"  is  entirely  harmless,  the 
order  being  to  all  intents  and  purposes  converted  into  a  defi- 
nite extension  of  not  to  exceed  a  specified  time,  by  reason  of 
the  stringent  statutory  limitation  upon  the  discretion  of  the 
judge  as  to  the  maximum  period  of  any  extension  that  may  be 
granted,  there  is  at  least  no  respectable  authority  in  contra; 
and  following  the  dictates  of  ordinary  common  sense  in  the 
light  of  fundamental  principles  of  statutory  construction  and 
foubstantial  justice,  w^e  have  no  doubt  whatever,  under  our 
own  statute,  as  to  the  soundness  of  petitioner's  theory  of  the 
case,  in  so  far  as  the  contention  as  to  want  of  powder  and  ac- 
tion in  excess  of  jurisdiction  is  concerned. 

The  alcalde  argues,  first,  that  the  statute  having  placed  no 
limit  upon  the  discretion  of  the  court,  the  latter  is  unbounded, 
subject  to  revision  and  control  only  in  the  event  of  gross 
abuse,  and  that  in  the  present  case  just  cause  for  the  original 
extension  was  shown  and  there  w^as  no  abuse  of  discretion; 
second,  that  we  miist  presume  that  the  stenographer,  as  a 
public  official,  would  in  the  regular  and  conscientious  dis- 
charge of  his  official  duties  deliver  the  record  within  a  reason- 
able time,  and  that  the  facts  in  this  case  as  to  actual  delivery 
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of  such  record  show  the  solid  foundation  upon  which  such 
legal  presumption  is  based;  third,  that  petitioner  might  at 
any  time  have  applied  to  the  judge  to  make  the  extension 
more  definite  by  fixing  a  date  for  the  expiration  thereof,  and 
not  having  done  so  cannot  now  be  heard  to  complain;  and, 
fourth,  that  petitioner  not  only  has  a  plain  and  adequate 
remedy  by  way  of  appeal,  but  has  in  fact  elected  to  resort 
to  the  same  and  is  actually  prosecuting  such  appeal. 

The  Welch  case,  supra,  although  not  cited  by  the  alcalde 
sustains  in  the  abstract  the  theory  of  the  first  proposition  as 
stated  and,  once  the  premise  involved  is  established,  the  log- 
ical force  of  such  reasoning  cannot  be  denied.  Were  it  true 
that  no  limitations  are  placed  by  our  statute  upon  the  powers 
of  the  district  judge,  then  there  would  be  no  other  alternative 
than  to  affirm  the  order  appealed  from,  and  in  so  far  as  the 
matter  of  how  long  or  how  short  a  period  shall  be  given  or 
the  question  of  how  many  successive  extensions  shall  be 
granted  and  the  duration  of  each  is  concerned,  we  fully  ac- 
cept and  cordially  concur  in  the  theory  of  the  alcalde  and  of 
the  Missouri  case  as  to  the  application  of  the  standard  test 
of  ^'a  reasonable  time";  but  when  we  come  to  consider  the 
power  of  the  trial  judge  to  grant  an  extension,  not  for  any 
specified  term,  long  or  short,  but  for  an  indefinite  time  con- 
tingent as  to  its  duration  upon  the  will  of  the  stenographer 
and  of  the  appellant,  and  especially  upon  the  pleasure  of  the 
latter,  a  period  that  ''may  be  for  years  and  may  be  forever," 
thus  suspending  the  operation  of  statutory  provisions  de- 
signed to  shorten  ''the  law's  delay"  and  to  promote  the 
prompt  despatch  and  early  decision  of  cases  on  appeal,  we 
are  confronted  with  quite  a  different  proposition.  Under  our 
view  of  the  case  we  need  not  dwell  upon  the  question  of  abuse 
of  discretion  or  showing  made  as  to  "just  cause." 

In  the  basic  assumption  of  the  second  proposition  is  found 
the  same  fatal  defect.  The  duty  of  the  stenographer  to  fur- 
nish the  record,  by  express  provision,  arises  only  upon  the  ap- 
plication of  appellant,  and  for  this  service  the  former  "shall 
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be  entitled  to  receive,  in  addition  to  his  salary,  a  fee  of  ten 
cents  per  one  hundred  words  to  be  paid  by  the  party  request- 
ing the  same,  and  to  be  taxed  as  costs  in  the  case  against  the 
party  finally  defeated  in  the  action."  The  theory  that  the 
average  court  stenographer  of  ordinary  experience,  in  antici- 
pation of  such  request  with  its  implied  promise  of  the  statu- 
tory quid  pro  quo,  will,  upon  filing  a  notice  of  appeal,  pro- 
ceed forthwith  to  the  transcription  of  his  notes,  without  re- 
gard to  the  possibility  of  abandonment  of  such  appeal  or  of 
the  making  up  of  a  record  on  appeal  by  an  agreed  statement 
of  the  case,  or  otherwise,  without  resort  to  the  stenographic 
record,  would  thus  seem  to  involve  a  somewhat  violent  pre- 
sumption. There  is,  however,  a  provision  of  law  to  which 
we  shall  hereafter  refer  that  not  only  creates  a  very  strong 
presumption  as  to  such  delivery  of  the  record  within  a  reason- 
able time  after  request  therefor,  but  goes  even  further  and 
expressly  determines  the  maximum  period,  both  for  such  de- 
livery and  for  any  extension  of  time  in  this  regard  by  the 
court.  As  to  this  feature  of  the  case,  respondent  is  ^*  hoist 
with  his  own  petar.'' 

The  third  proposition  of  the  alcalde  involves  a  curious 
misconception  of  the  respective  duties  and  obligations  of  ap- 
pellant and  appellee,  refutes  itself,  and  falls  of  its  own  weight 
in  the  bare  statement  thereof.  It  is  the  plain  imperative  duty 
of  the  appellant  diligently  to  prosecute  his  appeal,  and  of  the 
court§,  both  trial  and  appellate,  to  see  that  he  does  so  with 
all  reasonable  despatch,  and  to  discourage  and  condemn  with- 
out hesitation  and  in  no  uncertain  tone  all  dilatory  methods 
and  tactics  in  this  regard.  It  is  not  incumbent  upon  the  ap- 
pellee who  has  obtained  a  judgment  upon  the  merits  of  his 
case  below,  nor,  as  a  general  rule,  should  he  be  required  to 
goad  the  appellant  and  the  court  to  the  due  performance  of 
such  duties.  His  right  to  a  speedy  determination  of  the  case 
on  appeal  is  so  clear  and  of  such  paramount  importance  that 
no  juggling  therewith  should  be  tolerated.  The  argument 
that  appellee  may  require  the  judge  at  any  time  to  fix  the 
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date  of  expiration  of  an  indefinite  extension,  recognizes  the 
right  of  appellee  to  demand  that  a  definite  limit  be  placed 
upon  such  extension  and  admits  on  its  face  that  in  entering 
the  first  order  of  May  29  the  judge  did  not  exercise  at  all  the 
very  discretion  upon  which  the  alcalde  relies;  and  if  such 
discretion  was  not  exercised  within  the  statutory  period,  en- 
largement of  which  was  attempted,  then  by  the  overwhelming 
weight  of  authority  the  court  was  wholly  ^thout  jurisdic- 
tion, under  the  sections  invoked  and  relied  upon  herein,  there- 
after to  make  such  an  order. 

The  alcalde  cites  in  support  of  his  contention  the  cases  of 
Vega  et  al,  v.  Rodriguez  et  ah,  19  P.  R.  R.,  952,  and  Morfi  et  al. 
V.  The  Fajardo  Development  Co.,  19  P.  R.  R.,  1138.  The  cases 
referred  to,  however,  are  not  applicable  for  the  reason  that 
in  those  cases  the  statement  was  presented  in  time  and,  there- 
fore, the  court  acted  with  full  jurisdiction;  while  in  the  case 
at  bar,  as  we  shall  see,  the  court  was  wholly  without  power 
to  make  the  order  of  May  29  as  made. 

As  to  the  existence  of  a  remedy  by  appeal  and  the  simul- 
taneous exercise  thereof  by  petitioner,  we  are  not  wholly 
without  precedent  in  other  jurisdictions  in  holding  that  peti- 
tioner is  not  necessarily  required  to  pursue  the  course  first 
adopted,  to  avoid,  it  is  claimed,  the  appearance  of  acquies- 
cence in  the  order  so  appealed  from,  to  the  exclusion  of  all 
other  remedies,  and  that  by  the  mere  fact  of  having  taken 
such  appeal  he  is  not  necessarily  cut  off  from  his  right  to 
more  speedy  relief  by  certiorari,  if  the  remedy  by  appeal 
seems  inadequate,  as  in  this  case,  we  think,  is  true.  These 
are  matters  addressed  to  the  sound  discretion  of  this  court 
and  need  not  be  discussed  at  length. 

Section  353  of  the  Code  of  Civil  Procedure  reads  as  fol- 
lows : 

* '  Section  353. — When  an  act  to  be  done,  as  provided  in  this  Code, 
relates  to  the  pleadings  in  the  action,  or  the  undertakings  to  be  filed, 
or  the  justification  of  sureties,  or  the  preparation  of  statements,  or 
of  bills  of  exceptions,  or  of  amendments  thereto,  or  to  the  services  of 
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notices,  other  than  of  appeal,  the  time  allowed  by  this  Code  may  be 
extended,  upon  good  cause  shown,  by  the  court  in  which  the  action 
is  pending,  or  the  judge  thereof/' 

As  to  the  principle  governing  such  grants  of  power  see 
Sutherland,  sections  391,  395,  456;  Maxwell,  pages  203-210. 

The  provision  of  the  code  last  above  quoted  must  also, 
of  course,  always  be  construed  in  connection  with  other  statu- 
tory provisions  relating  to  the  *'act  to  be  done"  therein  re- 
ferred to  —  in  this  case  wdth  section  299  of  the  same  code,  and 
as  a  result  of  the  contingency  specified  in  the  first  order  of 
extension  above  mentioned,  with  sections  5  and  6  of  the  Act 
of  1904  providing  for  the  appointment,  duties,  and  compen- 
sation of  stenographers  of  the  district  courts. 

Section  299  of  said  code,  as  originally  adopted  in  1904, 
was  as  follows : 

'*  Section  299. — In  an  appeal  from  a  final  judgment,  the  appellant 
must  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of  the 
judgment  roll,  and  of  any  bill  of  exceptions  or  statement  in  the  case, 
upon  which  the  appellant  relies.  Any  statement  used  on  motion  for 
a  new  trial,  or  settled  after  decision  of  such  motion,  when  the  motion 
is  made  upon  the  minutes  of  the  court,  or  any  bill  of  excei)tions, 
settled  or  used  on  motion  for  a  new  trial,  may  be  used  on  appeal 
from  a  final  judgment  equally  as  upon  appeal  from  the  order  grant- 
ing or  refusing  the  new  trial.'' 

As  amended  in  1911,  it  now^  reads: 

''Section  299. — After  filing  an  appeal  from  a  judgment  of  a  dis- 
trict court,  the  appellant  must,  within  ten  days  from  the  date  of  the 
filing  thereof,  or  of  (within)  the  extension  of  time  in  case  the  same 
should  be  granted  by  the  court,  present  to  said  court  a  statement,  a 
copy  of  which  shall  be  served  at  the  same  time  on  the  adverse  party, 
stating  the  exceptions  taken  during  the  course  of  the  proceedings  and 
a  summary  of  the  case. 

*'In  this  statement  there  shall  be  set  out  all  the  particulars  of 
the  action  and  all  the  proofs  taken  or  given  at  the  time.  Of  the  com- 
plaint, answer,  and  other  allegatiaons  made  in  the  proceedings,  only 
slight  reference  thereto  shall  be  required.     The  testimony  or  docu- 
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mentary  proof  shall  be  narrated,  extracting  only  those  parts  that  may 
materially  concern  the  matter  or  matters  at  litis  and  mentioning  also, 
with  reference  to  the  documentary  proof,  the  places,  dates,  and  func- 
tionaries, if  need  be,  who  assisted  at  the  execution  thereof. 

**When  it  should  become  necessary  for  an  accurate  intelligence 
and  resolution  of  the  matter,  that  a  map,  original  document  or  exhibit 
of  any  sort  which  cannot  be  reproduced  by  copy,  photograph  or  other- 
wise,  be  submitted  to  the  examination  and  inspection  of  the  Supreme 
Court,  a  description  thereof  shall  be  made,  and  the  secretary  of  the 
court  a  quo  after  marking  for  identification  said  map,  original  docu- 
ment or  exhibit  under  his  hand  and  the  seal  of  the  court,  shall  send 
same  to  the  secretary  of  the  Supreme  Court  stating  that  they  form 
part  of  the  records  in  the  case. 

**The  original  statement  thus  drawn  shall  be  filed  in  the  office 
of  the  secretary  of  the  court,  stating  also  that  a  true  copy  of  same 
has  been  delivered  by  the  appellant's  attorney  to  the  attorneys  for  the 
adverse  party.  The  said  statement  having  been  filed  with  the  secre- 
tary of  the  court,  this  latter  ofl5cer  shall  submit  it  on  the  same  day 
or  on  the  following,  to  the  judge,  who  shall  fix  the  date  on  which 
the  parties  thereto  shall  make  appearance  for  the  approval  of  said 
statement. 

**  After  said  appearance  has  been  entered,  the  court,  taking  into 
consideration  the  statements  made  by  said  parties  and  the  result  of 
the  controversy,  shall  enter  on  the  above-mentioned  statement  such 
correction  as  he  may  deem  advisable,  and  shall  approve  the  same. 
Upon  this  approval,  the  judge  shall  certify  at  the  foot  of  said  state- 
ment the  contents  thereof,  as  approved  by  him,  and  it  shall  form  part 
of  the  judgment  roll. 

**The  record 'of  an  appeal  shall  be  constituted  by  the  certificate  to 
be  issued  by  the  secretary  of  the  court  a  quo  or  by  the  attorney  of 
the  parties,  of  the  judgment  roll  and  of  the  notification  of  the  appeal. 
Said  certificate  shall  be  filed  in  the  office  of  the  secretary  of  the 
Supreme  Court  within  the  next  thirty  days  following  that  on  which 
the  bill  of  exceptions  and  summary  of  the  case  was  approved  with 
a  declaration  that  a  literal  copy  of  the  same,  certified  to  by  the 
counsel  for  the  appellant,  has  been  delivered  to  the  counsel  for  the 
appellees." 

The  most  striking  and  material  difference  between  the 
original  and  the  amended  section,  in  so  far  as  any  question  in 
this  case  is  concerned,  lies  in  the  fact  that  in  1904  no  time 
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within  which  *'the  act  to  be  done''  shall  be  done  is  specified; 
while  under  the  amendment  the  same  is  required  to  be  accom- 
plished '* within  ten  days,"  or  ''within  the  extension  of  time," 
if  any.  It  is  equally  apparent  that  the  words  fixing  the  pe- 
riod of  10  days  are  specific  and  particular,  clear  and  definite, 
while  those  relating  to  the  extension  of  such  time  are  some- 
what more  unrestricted,  general,  and  indefinite ;  that  the  for- 
mer constitute  the  enacting  clause,  the  principal  part,  the  em- 
bodiment of  the  main  object  of  the  amendment,  while  the  lat- 
ter are  in  effect  a  proviso  to  prevent  possible  hardship  in  ex- 
ceptional cases  through  the  element  of  elasticity  thus  added, 
and  that  the  two  elements,  the  specific  and  the  general,  the 
enacting  clause  and  the  proviso,  the  establishment  of  a  defi- 
nite standard  ten-day  period  and  the  conditional  provision 
for  relief  in  an  emergency,  by  means  of  an  extension  thereof, 
are  closely,  intimately,  and  inseparably  associated- one  with 
the  other.  The  copies  must  be  furnished  ''within  ten  days" 
or  * '  within ' '  what  ?  Within  an  extension  of  the  definite  statu- 
tory period  —  a  reasonable  time  certainly,  but  not  an  inde- 
finite time.  "A  reasonable  time,"  as  well  as  the  word 
*' within,"  implies  a  maximum  limit,  a  time,  it  is  true,  limited 
only  as  the  discretion  of  the  court  mav  determine,  in  the  ab- 
sence  of  abuse,  but  limited.  And  the  extension  is  not  auto- 
matic ;  the  privilege  of  such  additional  time  is  clearly  con- 
ditioned upon  the  exercise  of  the  discretion  given  the  court. 

The  implication  of  a  definite  time  as  to  the  extension  is 
too  clear,  we  think,  to  require  extended  argument.  What  the 
court  did  in  legal  effect,  if  it  did  anything  at  all,  was  not  to 
extend  the  statutory  period ;  not  to  give  an  extension  of  time, 
but  to  suspend  the  operation  of  the  statute  until  such  time 
as  the  contingency  contemplated  might  occur.  Manifestly  it 
had  no  power  to  do  this. 

The  conclusion  we  have  reached  in  this  regard  is  inevit- 
able if  anything  at  all  is  meant  by  such  cardinal  principles 
of  statutory  construction  as  that  whatever  is  necessarily  or 
plainly  implied  in  a  statute  is  as  much  a  part  of  it  as  that 
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which  is  expressed;  that  in  accordance  with  the  maxim,  nos- 
eitur  a  sociis,  the  meaning  of  a  word  used  in  a  statute  must  be 
construed  in  connection  with  the  words  with  which  it  is  as- 
sociated ;  that  effect  is  to  be  given,  if  possible,  to  every  word, 
clause,  and  sentence ;  that  it  is  the  dutj^  of  the  court,  so  far  as 
practicable,  to  reconcile  the  different  provisions,  so  as  to 
make  them  consistent  and  harmonious,  and  to  give  a  sensible 
and  intelligent  effect  to  each;  that  where  general  terms  or  ex- 
pressions in  one  part  of  a  statute  are  inconsistent  with  more 
v^pecific  or  particular  provisions  in  another  part,  the  particu- 
lar provisions  will  be  given  effect  as  clearer  and  more  definite 
Hxpressions  of  the  legislative  will;  thac  the  words,  phrases, 
and  sentences  of  a  statute  are  to  be  understood  as  used,  not 
m  any  abstract  sense,  but  with  due  regard  to  the  context,  and 
in  that  sense  which  best  harmonizes  with  all  other  parts  of 
the  statute ;  that  where  one  part  of  the  statute  is  susceptible 
of  two  constructions,  and  the  language  of  another  part  is 
clear  and  definite,  and  is  consistent  with  one  of  such  construc- 
tions, and  opposed  to  the  other,  that  construction  must  be 
adopted  which  will  render  all  clauses  harmonious;  that  a 
proviso  should  be  construed  together  with  the  enacting  clause, 
with  a  view  to  giving  effect  to  each  and  to  carrying  out  the 
intention  of  the  legislature  as  manifested  in  the  entire  act; 
and  that  the  enacting  clause  is  of  course  the  principal  part 
of  the  statute,  and,  as  its  terms  may  be  presumed  to  have  em- 
bodied the  main  object  of  the  act,  the  proviso  should  be 
strict Iv  construed.    36  Cvc,  1110-1188. 

A  careful  and  thoughtful  comparison  in  a  more  general 
w^ay  of  the  section  in  question,  as  amended,  with  the  original 
enactment  will  clearlv  show  that  the  amendment  is  strictlv 
in  line  with  numerous  other  similar  provisions  illustrative  of 
the  commendable  tendency  of  our  Legislature,  in  full  har- 
mony with  the  general  trend  of  modern  thought,  to  keep  well 
abreast  of  the  more  advanced  ideas  of  reform  in  procedure, 
to  eliminate  as  rapidly  and  radically  as  may  be  done  with 
safety  and  without  violence  to  fundamental  principles  all 
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technical  obstacles  and  sources  of  delay  in  this  regard,  and 
to  secure  to  all  litigants  the  expeditious  and  effective  admin- 
istration of  even-handed  justice. 

That  every  statute  must  be  construed  with  reference  to 
the  object  intended  to  be  accomplished  by  it;  that  in  order  to 
ascertain  this  object  it  is  proper  to  consider  the  occasion  and 
necessity  of  its  enactment,  the  defects  or  evils  in  the  former 
law  and  the  remedy  provided  by  the  nev/  one;  that  the  statute 
should  be  given  that  construction  which  is  best  calculated  to 
advance  its  object  by  suppressing  the  mischief  and  securing 
the  benefits  intended;  that  where  the  ordinary  interpretation 
of  a  statute  leads  to  consequences  so  dangerous  and  absurd 
that  they  could  never  have  been  intended,  the  court  may  adopt 
a  construction  from  analogous  provisions,  and  thus  supply  an 
omission;  that  in  construing  a  statute,  the  legislative  intent 
is  to  be  determined  from  a  general  View  of  the  whole  act, 
with  reference  to  the  subject-matter  to  which  it  applies  and 
the  particular  topic  under  which  the  language  in  question  is 
found;  that  in  the  consideration  of  conflicting  provisions  in  a 
statute,  and  always,  the  legislative  intent  is  the  pole  star  of 
construction,  and  that  all  particular  rules  for  the  construc- 
tion of  such  provisions  must  be  regarded  as  subservient  to 
this  end,  are  a  few  additional  trite  but  important  principles 
I)y  which  we  should  be  guided  in  cases  of  this  kind.    36  Cyc, 

And,  finally,  we  may  revert  to  the  act  above  mentioned 
providing  for  the  appointment,  duties,  and  compensation  of 
court  stenographers. 

Section  6  thereof,  referring  to  the  copy  of  the  stenograph- 
er's record  required  by  the  preceding  s^ection  to  be  delivered 
to  a  party  upon  request  and  for  a  money  consideration  at  a 
specified  rate,  as  aforesaid,  reads  as  follows: 

'*  Section  6. — It  shall  be  the  duty  of  the  reporter  to  deliver  said 
copy  within  thirty  days  after  being  requested,  unless  the  court  extends 
Ihe  time,  which  in  no  case  shall  c  xceed  another  thirty  days. ' ' 
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Conceding  even,  for  the  sake  of  argument,  that  the  order 
of  May  29  might  be  sustained  as  giving  a  reasonable  time, 
and  looking  at  the  matter  a  moment  from  the  alcalde's  point 
of  view,  yet  —  and  the  California  cases  above  mentioned  are 
here  in  point  —  it  is  difficult  to  avoid  the  conclusion  that  the 
section  last  above  quotied  clearly  and  inexorably  defines  and 
fixes  the  maximum  which  the  court  failed  to  specify,  and  con- 
clusively converts  the  vague  enlargement  attempted  by  the 
latter  into  a  definite  extension  for  a  lunited  period  of  not  to 
exceed  60  days  from  the  date  upon  which  the  record  was  re- 
quested of  the  stenographer  —  a  date  that  was  represented  in 
writing  to  the  court  upon  application  for  the  order  as  having 
been  already  fixed  and  determined,  although  the  stenographer 
makes  affidavit,  and  it  was  stated  in  the  oral  argument  by 
counsel  for  petitioner,  without  contradiction  by  counsel  for 
the  alcalde,  that  no  such  request  was  made  until  June  6.  In 
either  event  the  term  of  60  days  thus  fixed  by  law  expired 
more  than  a  month  before  actual  delivery  of  the  record,  with- 
out motion  for  further  extension  or  effort  of  any  kind  on  the 
part*  of  defendant  to  keep  the  same  alive ;  and  the  court  was 
therefore  without  jurisdiction  to  make  the  subsequent  orders 
purporting  further  extensions  of  time. 

If  the  maximum  is  not  so  fixed  and  determined,  then  the 
court,  without  the  remotest  suggestion  of  any  purpose  or  in- 
tention whatever  to  extend  the  time  for  the  delivery  of  the 
record  of  the  stenographer,  may,  by  the  mere  granting  of  an 
extension  of  time  for  an  indefinite  period  under  sections  299 
and  353,  do  indirectly  precisely  what  it  is  expressly  and  em- 
phatically forbidden  to  do,  directly  or  otherwise,  by  the  plain 
and  unmistakable  language  of  said  section  6. 

To  avoid  possible  misunderstanding,  we  may  add  that  we 
need  not  now  decide,  and  do  not  decide,  what  relief  might  or 
might  not  be  had  in  case  of  a  delivery  of  the  record  by  the 
stenographer  after  the  expiration  of  the  statutory  thirty-day 
period,  or  of  an  authorized  extension  thereof,  under  such  cir- 
cumstances as,  through  no  fault  of  appellant  or  through  his 
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mistake,  inadvertence,  surprise,  or  excusable  neglect,  would 
seriously  and  adversely  affect  his  right  of  appeal.  Whatever 
jurisdiction  and  power  the  court  might  have  and  exercise, 
after  notice  to  the  adverse  party  or  otherwise,  whether  in- 
herent or  expressly  conferred  by  section  140  of  the  code  or 
other  provision  of  law ;  whatever  equitable  relief  it  might  af- 
ford ;  whatever  terms  and  conditions  it  might  impose,  under 
such  circumstances,  it  seems  reasonably  clear  in  any  possible 
event  that  the  mere  delivery  of  the  record  after  expiration  of 
such  statutory  period  could  hardly  operate  ipso  facto  to  re- 
vive extensions  once  expired  and  restore  to  life  powers  either 
lost  for  lack  of  timely  exercise,  or  if  exercised,  completely 
exhausted  —  extensions  granted  and  powers  exercised,  if  at 
all,  solely  and  exclusively  under  authority  of  sections  299  and 
353,  neither  of  which  within  itself  is  sufficiently  broad  to 
cover  the  hypothetical  case  suggested. 

The  order  of  May  29,  1914,  and  all  proceedings  subse- 
quent thereto  in  the  court  below  must  be  quashed. 

Petition  granted  and  the  order  of  May  29, 
1914,  and  ail  subsequent  proceedings  set 
aside. 

Chief  Justice  Hernandez  and  Justices  Wolf,  del  Toro  and 
Aldrey  concurred. 


Oboasitas,  Appellant,  v.  The  Registrar  of  Property, 

Respondent. 

Appeal  from  a  Decision  of  the  Registrar  of  Property  of  Ca- 
guas  regarding  Curable  Defects  noted  in  the  Record  of  a 
Judicial  Deed  of  Sale. 

No.  206.— Decided  December  24,  1914. 

Judicial  Sale — Judicial  Notice — ^Deputy  Marshal — Curable  Defect. — A  regis- 
trar of  property  in  Porto  Bico  cannot  take  judicial  notice  of  deputy  marshals 
of  district  courts  and  failure  to  prove  the  official  capacity  of  such  official  in 
a  judicial  deed  of  sale  executed  by  a  deputy  marshal  is  a  curable  defect,  a 
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certificate  by  a  notary  to  the  effect  that  the  party  appearing  is  discharging 
the  duties  of  deputy  marshal  not  being  sufficient. 

Id. — Weit  of  Execution — Certificate  of  Sale — Curable  Defect. — ^Failure  to 
copy  the  writ  of  execution  and  the  certificate  of  sale  into  a  deed  of  judicial 
sale,  or  failure  to  present  a  certified  copy  of  the  said  documents  or  their 
equivalent  together  with  said  deeVl.to  the  registrar,  is  a  curable  defect  and 
the  fact  that  the  notary  makes  reference  thereto"  in  the  deed  will  not  sxiffice. 

Id. — Power  of  Registrar. — Registrars  have  authority  to  determine  when  a  deed 
of  judicial  sale  in  foreclosure  proceedings  is  presented  for  record  whether  the 
law  governing  said  proceedings  has  been  complied  with  and  whether  demand 
for  payment  has  been  made  upon  the  person  specified  by  law. 

Id. — Presumption. — In  judicial  sales  there  is  no  {^resumption  that  the  marshal 
has  performed  everything  in  due  form,  but  the  purchaser  must  show  to  the 
registrar  by  authentic  documents  that  the  provisions  of  law  have  been  com- 
plied with. 

Id. — Foreclosure  Proceedings — Succession — Curable  Defect. — In  a  deed  of 
judicial  sale  in  foreclosure  proceedings  failure  to  specify  the  persons  com- 
posing a  succession  is  a  curable  defect. 

Title  of  Acquisition — Succession. — In  accordance  with  the  jurisprudence  laid 
down  in  the  cases  of  Pasalacqua  Hermanos  4"  Co,  v.  The  Begistrar,  6  P.  R.  R., 
41,  and  Zayas  v.  The  Registrar,  14  P.  R.  R.,  589,  in  order  to  record  a  deed 
of  judicial  sale  in  foreclosure  proceedings  brought  against  the  succession  of 
the  debtor  it  is  not  necessary  to  state  in  the  said  deed  the  manner  in  which 
the  said  succession  acquired  the  property  foreclosed  or  to  make  a  prior  record 
of  the  said  property  in  the  registry  in  the  name  of  the  heirs  composing  said 
succession. 

The  facts  are  stated  in  the  opinion. 

Mr.  Andres  Mena  for  the  appellant. 

Mr.  Lorenzo  Gimenez  Garcia,  the  acting  registrar,  ap- 
peared by  brief  pro  se. 

Mr.  Justice  Wolf  delivered  the  opinion  of  the  court. 

On  the  ninth  of  October  a  deed  from  the  sub-marshal  of  the 
District  Court  of  Humacao,  Rafael  Mas,  to  the  appellant  was 
presented  in  the  Registry  of  Caguas  and  was  recorded  with 
certain  curable  defects.  The  appellant  denies  the  existence 
of  the  curable  defects  and  w^e  shall  discuss  them  seriatim. 

The  first  defect  assigned  was  that  the  deed,  purporting 
to  be  in  furtherance  of  a  judicial  sale,  did  not  duly  show  that 
Rafael  Mas  was  a  sub-marshal  of  the  district  court.  We 
cannot  agree  with  the  appellant  that  the  certificate  of  the 
notary  is  sufficient  to  show  that  Rafael  Mas  was  a  sub-mar- 
shal of  the  District  Court  of  Humacao.    The  notary,  follow- 
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ing  the  notarial  law,  has  to  certify  that  he  knew  the  parties 
and  a  certificate  of  such  knowledge  was  actually  made  by  the 
notary  in  this  case.  The  notary  did  not  and  should  not  cer- 
tify of  his  personal  knowledge  that  a  particular  person  oc- 
cupied a  certain  position  or  appeared  in  a  certain  character. 
A  registrar  in  Porto  Rico  cannot  take  judicial  notice  of  the 
sub-marshal  of  the  district  court  in  this  case.  Perhaps  the 
registrar  might  take*  judicial  notice  of  the  office  of  the 
marshal,  but  ordinarily  it  is  the  marshal  who  should  make  a 
judicial  sale,  and  when  a  sub-marshal  makes  a  sale  the  regis- 
trar has  a  right  to  require  that  he  prove  that  he  is  such  sub- 
marshal  and  show  his  authority.  The  marshal  is  elected  by 
the  people.  The  sub-marshals  are  not  and  are  appointed  and 
removed  at  the  will  of  the  marshal.  The  action  of  the  regis- 
trar was  clearly  correct  with  respect  to  this  first  defect. 

The  registrar  found  as  a  second  defect  that  the  deed  pre- 
sented for  record  contained  neither  the  order  of  execution 
nor  the  fact  of  the  auction  sale's  being  duly  made  {ni  el  acta 
de  subasta).  The  registrar  in  his  answer  draws  our  atten- 
tion to  the  absence  of  these  two  matters,  and  says  that  the 
demand  for  payment  {requerimiento)  was  lacking.  Ap- 
pellant says  that  these  matters  sufficiently  appear  in  the 
recitals  of  the  notary,  but  this  sale,  it  appears,  was  made  to 
the  appellant  by  virtue  of  the  summary  procedure  of  the  Mort- 
gage Law,*and  we  agree  with  the  registrar  that  the  responsi- 
bility of  passing  upon  the  compliance  with  such  summary  pro- 
cedure rests  with  that  officer  and  not  with  the  notary.  It  is 
not  sufficient  that  the  notary  should  recite  the  proceeding  had 
in  a  district  court,  but  such  copies  of  those  proceedings  as 
may  be  necessary  should  be  presented  to  the  registrar  so  that 
he  may  have  an  opportunity  of  knowing  whether  the  law  has 
been  complied  with,  or  the  same  may  be  copied  in  the  deed 
from  the  originals  or  from  copies  duly  issued  and  certified. 
In  no  other  way  can  a  subsequent  purchaser  be  protected. 
The  original  papers  or  copies  thereof,  as  the  registrar  points 
out,  were  all  the  more  necessarv  in  this  case  inasmuch  as  the 
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mortgage  proceeding  wa,8  brought  against  the  debtor,  Jose 
Jimenez  Sauri,  or  his  succession,  and  the  question  whether 
the  demand  for  payment  was  made  upon  the  proper  person 
was  proper  matter  for  investigation  by  the  registrar.  In 
judicial  sales  there  is  no  presumption  that  everything  was 
duly  done  by  the  marshal,  but  it  is  incumbent  on  the  pur- 
chaser to  show  the  registrar  by  authentic  documents  that  the 
law  has  been  followed. 

The  cases  of  Carbonell  v.  The  Registrar,  16  P.  E.  B.,  415, 
and  Vazquez  v.  The  Registrar,  19  P.  R.  R.,  1074,  have  some 
application  although  there  the  sales  were  made  in  the  munici- 
pal court  and  the  summary  procedure  of  the  Mortgage  Law 
was  not  involved. 

The  third  defect  alleged  was  that  the  deed  failed  to  show 
who  composed  the  succession  of  Jose  Jimenez  Sauri.  We 
agree  with  the  registrar  that  if  the  citing  or  summoning  of 
the  succession  was  necessary,  the  composition  of  su(5h  succes- 
sion should  be  made  to  appear,  so  that  the  registrar  might 
determine  whether  there  had  been  proper  process. 

With  respect  to  the  fourth  defect,  we  are  inclined  to  agree 
with  the  appellant  that  it  was  not  necessary  to  set  out  in  the 
deed  the  form  of  the  acquisition  by  the  succession  or  that  the 
property  should  be  inscribed  in  the  name  of  .the  heirs  in  the 
registry.  Pasalacqua  Hermanos  &  Co.  v.  The  Registrar,  6 
P.  R.  R.,  41 ;  Zayas  v.  The  Registrar,  14  P.  R.  R.*  587. 

The  note  of  the  registrar  must  be  affirmed  with  respect  to 
the  first  three  defects  assigned  and  reversed  as  to  the  fourth. 

Decision  appealed  from  affirmed  as  to  the  first 
three  curable  defects  and  reversed  as  to*  the 
last. 

Chief  Justice  Hernandez  and  Justices  del  Toro,  Aldrey 
and  Hutchison  concurred. 


DECISIONS  PER  CURIAM  FROM  JUNE  l5  TO 

DECEMBER   31,   1914. 


No.  126.  Cablo,  Petitioneb,  v.  Lopez  Antongiobqi,  Secbe- 

TABY    OF    the    DiSTBIOT    CoUBT    OF    SaN    JtJAN,    RESPONDENT. — 

Application  for  a  writ  of  certiorari  to  the  secretary  of  the 
District  Court  of  San  Juan,  Section  2,  in  an  action  of  unlaw- 
ful detainer.  Decided  June  15,  1914.  Appeal  dismissed  and 
writ  denied  for  failure  to  allege  in  the  application  the  date 
on  which  the  petitioner  was  served  with  notice  of  the  judg- 
ment in  the  unlawful  detainer  proceedings  and  the  date  the 
notice  of  appeal  was  filed  in  the  office  of  the  secretary,  and 
also  whether  the  amount  due  or  a  bond  satisfactory  to  the 
court  was  deposited  with  the  secretary.  Mr.  Luis  Freyre 
Barbosa  for  the  petitioner.    The  respondent  did  not  appear. 


No.  1166.  Aix)Nso,  Plaintiff  and  Respondent,  v.  Olleb 
ET  AL.,  Defendants  and  Appellants. — Appeal  from  the  Dis- 
trict Court  of  San  Juan,  Section  1,  in  an  action  of  debt.  Mo- 
tion by  respondent  for  dismissal  of  the  appeal.  Decided 
June  16,  1914.  Appeal  dismissed  for  failure  to  file  a  tran- 
script  of  the  record.  Mr.  Damidn  Monserrat,  Jr.,  for  the 
respondent.    The  appellants  did  not  appear. 


No.  1167.  ZuAzo,  Petitionee  and  Respondent,  v.  Molina 
et  al.,  Contestants  and  Appellants. — ^Appeal  from  the  Dis- 
trict Court  of  Arecibo  in  dominion  title  proceedings.  Mo- 
tion by  the  respondent  for  dismissal  of  the  appeal.  Decided 
June  16,  19l4.  Appeal  dismissed  for  failure  to  file  a  tran- 
script of  the  record.  Mr.  V.  Polanco  de  Jesus  for  the  re- 
spondent.    The  appellants  did  not  appear. 
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No.  1188.  Mariani,  Plaintiff  akd  Appellant,  v.  Bartoli, 
Defendant  and  Eespondent. — Appeal  from  the  District 
Court  of  Ponce  in  an  action  for  an  accounting  and  nullity 
of  acts  of  administration.  Motion  by  the  appellant  for  leave 
to  withdraw  the  appeal.  Decided  June  19,  1914.  Motion 
sustained.  Mr.  Francisco  Parra  Capo  for  the  appellant. 
Messrs.  Tord,  Castro  £  Canales  for  the  respondent. 


No.  54.  Ex  PARTE  Rodriguez,  Petitioner. — ^Application 
for  a  writ  of  habeas  corpus.  Decided  June  23,  1914.  Appli- 
cation denied  for  failure  to  allege  whether  the  petitioner 
has  served  the  term  of  five  days'  imprisonment  to  which  he 
was  sentenced.  Messrs.  Travieso  d  Iriarte  for  the  peti- 
tioner. 


No.  1150.  Successors  of  Jose  Martinez,  Plaintiffs  and 
Appellants,  v.  Tomas  Davila  &  Co.,  Defendants  and  Re- 
spondents.— Appeal  from  the  District  Court  of  San  Juan, 
Section  2,  in  an  action  of  debt.  Motion  by  appellants  with- 
drawing the  appeal.  Decided  June  25,  1914.  Motion  sus- 
tained. Messrs.  Bosch  S  Soto  for  the  appellants.  Mr.  Caye- 
tano  Coll  y  Cuchi  for  the  respondents. 


No.  55.  Kx  parte  Rodriguez,  Petitioner, — ^Application 
for  a  writ  of  habeas  corpus.  Decided  June  25,  1914.  Appli- 
cation denied.    Messrs.  Travieso  (&  Iriarte  for  the  petitioner. 


No.  127.  Martinez,  Petitioner,  v.  Soto  Nussa,  District 
Judge,  Respondent. — Application  for  a  writ  of  certiorari  to 
the  Judge  of  the  District  Court  of  Aguadilla  in  an  action 
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for  the  execution,  of  a  deed.  Decided  June  27,  1914.  Appli- 
cation denied  on  the  grounds  stated  in  the  opinion  delivered 
in  the  case  of  Martinez  v.  Soto  Nussa,  District  Judge,  decided 
April  29,  1914.  The  petitioner  appeared  pro  se.  The  re- 
spondent did  not  appear. 


Nos.  690,  697  AND  701.  The  People,  Plaintiff  and  Re- 
spondent, V.  Cerecedo,  Defendant  and  Appellant. — Ap- 
peals from  the  District  Court  of  San  Juan,  Section  2,  in 
prosecutions  for  the  sale  of  lottery  tickets.  Motion  by  appel- 
lant for  leave  to  withdraw  the  appeals.  Decided  July  6,  1914. 
•  

Motion  sustained.  Mr,  Charles  E.  Foote,  fiscal,  for  The  Peo- 
ple. Messrs.  Jacinto  Texidor  and  Travieso  &  Iriarte  for  the 
appellant. 


No.  1176.  Bank  of  Porto  Rico,  Plaintiff  and  Respond- 
ent, V.  Ereno  et  al..  Defendants  and  Appellants. — Appeal 
from  the  District  Court  of  San  Juan,  Section  1,  in  an 
action  of  debt,  with  interest,  costs  and  attorney's  fees.  Mo- 
tion by  respondent  for  dismissal  of  the  appeal  for  failure  to 
tile  a  transcript  of  the  record.  Decided  July  20,  1914.  Ap- 
peal dismissed.  Mr.  Antonio  Sarmiento  for  the  respondent. 
The  appellants  did  not  appear. 


No.  699.  The  People,  Plaintiff  and  Respondent,  v.  Pa- 
lbs,  Defendant  and  Appellant. — Appeal  from  the  District 
Court  of  Guayama.  Decided  July  29,  1914.  Judgment  af- 
firmed. Mr.  Jaime  ^Sifre,  Jr.,  acting  fiscal,  for  The  People. 
Mr.  Tomds  Bernardini  for  the  appellant. 


No.  1179.  Cartagena,  Plaintiff  and  Respondent,  v.  Maya- 
GUEz  Light  and  Ice  Company,  Defendant  and  Appellant, — 

Dec.  Vot.tJ-H 
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Appeal  from  the  District  Court  of  Mayagiiez  in  proceedings 
for  approval  of  memorandum  of  costs.  Motion  by  respondent 
for  dismissal  of  the  appeal  because  of  failure  to  file  a  tran- 
script of  the  record.  Decided  July  29,  1914.  Appeal  dis- 
missed. Mr.  Fernando  Vazquez  for  the  respondont.  The  ap- 
pellant did  not  appear. 


No.  1101.  QuiNONES,  Plaintiff  and  Appellant,  v.  Vtvoni, 
Defendant  and  Respondent. — ^Appeal  from  the  District 
Court  of  Mayagiiez  in  an  action  for  recovery  on  a  promissory 
note.  Motion  by  defendant  for  a  reconsideration  of  the  judg- 
ment rendered  in  this  case  on  May  22,  1914,  {Quinones  v.  Vt- 
voni, 20  P.  R.  R.,  495).  Decided  August  1, 1914.  Reconsidera- 
tion denied.  Mr.  Jose  Benet  for  the  appellant.  Mr.  Jose  de 
Diego  for  the  respondent. 


No.  56.  Ex  PABTE  DE  Jesus,  Petitionee. — Application  to 
Mr.  Justice  Hutchison  for  a  writ  of  habeas  corpus.  Decided 
August  15,  1914.  Application  denied  for  the  reasons  stated 
in  the  opinion  delivered  by  Mr.  Justice  Hutchison.  Mr.  Ma- 
nuel Benitez  Flores  for  the  petitioner.  Mr.  Jaime  Sifre  Jr., 
acting  fiscal  of  the  Supreme  Court,  for  The  People.  An  ap- 
peal was  taken  by  the  petitioner  to  the  Supreme  Court  in  banc 
and  is  pending  decision. 


No.  57.  Ex  PARTE  Moreno  et  al.,  Petitioners. — Applica- 
tion to  Mr.  Justice  Hutchison  for  a  writ  of  habeas  corpus. 
Decided  September  10,  1914.  Application  granted  and  the 
petitioners  ordered  to  be  released  forthwith  because  it  was 
shown  that  the  order  to  show  cause  why  they  should  not  be 
punished  for  contempt  for  perjury  was  made  after  the  judg- 
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ment  was  rendered  in  the  main  case  of  The  People  v.  Rafael 
Ortiz  et  al.,  for  breach  of  the  peace,  in  accordance  with  the 
jurispmdence  laid  down  in  the  cases  of  The  People  v.  Vol' 
court,  18  P.  E.  E.,  471 ;  The  People  v.  Guzman,  18  P.  E.  E., 
806 ;  and  The  People  v.  Silva,  19  P.  E.  E.,  263.  Mr.  Carlos 
Buitrago  for  the  petitioners.  Mr.  SafUiago  Vivaldi,  fiscal, 
for  The  People. 


No.  706.  The  People,  Plaintiff  and  Eespondent,  v.  Eo- 
DRiGUBz,  Defendant  and  Appellant. — ^Appeal  from  the  Dis- 
trict Court  of  Humacao  in  a  prosecution  for  seduction.  Mo- 
tion by  appellant  for  leave  to  withdraw  the  appeal.  Decided 
November  2,  1914.  Motion  sustained.  Mr.  Francisco  Gonza- 
lez for  the  appellant.  Mr.  Jaime  Sifre,  Jr.,  acting  fiscal,  for 
The  People. 


No.  1226.  Gonzalez,  Plaintiff  and  Eespondent,  v.  Succes- 
sion OF  Gonzalez,  Defendant  and  Eespondent,  and  Vilella, 
Contestant  and  Appellant. — ^Appeal  from  the  District  Court 
of  Mayaguez  in  foreclosure  proceedings.  Motion  by  appel- 
lant for  leave  to  withdraw  the  appeal.  Decided  November  2, 
1914.  Motion  sustained.  Mr.  Leopolds  Feliu  for  the  plain- 
tiff.   Mr.  Guillermo  H.  Moscoso  for  the  contestant. 


No.  1125.  Ex  pabte  Urbiza,  Petitioner  and  Appellant,  v. 
Negron,  Contestant  and  Eespondent. — Appeal  from  the  Dis- 
trict Court  of  San  Juan,  Section  2,  in  proceedings  for  judicial 
administration  of  the  property  of  Mariano  Villanua,  deceased. 
Motion  by  the  appellant  for  leave  to  withdraw  the  appeal. 
Decided  November  2,  1914.  Motion  sustained.  Messrs.  Al- 
varez Nava  &  Dominguez  for  the  appellant.  The  respondent 
did  not  appear. 
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No.  1224.  Ex  PARTE  Lopez,  Petitioner  and  Respondent,  t-. 
Rico,  Contestant  and  Appellant. — ^Appeal  from  the  District 
Court  of  Mayagiiez  in  proceedings  for  designation  of  heirs. 
Motion  by  the  appellant,  with  the  consent  of  the  respondent, 
for  leave  to  withdraw  the  appeal.  Decided  November  2, 1914. 
Motion  sustained.  Mr.  Jose  Sabater  for  the  respondent.  Mr. 
Angel  A.  Vazquez  for  the  contestant. 


No.  1127.  Coll,  Plaintiff  and  Respondent,  v.  Mestres 
Brothers  et  al..  Defendants  and  Appellants. — ^Appeal  from 
the  District  Court  of  Arecibo.  in  an  action  of  ejectment,  etc. 
Motion  by  respondent  for  dismissal  of  the  appeal.  Decided 
November  5, 1914.  Appeal  dismissed  for  non-compliance  with 
section  299  of  the  Code  of  Civil  Procedure  as  amended  by  Act 
No.  70  of  March  9,  1911.  ^Mr.  Antonio  Lens  Cuena  for  the 
respondent.    Mr.  Santiago  B.  Palmer  for  the  appellants. 


No.  1228.  GuiLiANi,  Plaintiff  and  Appellant,  v.  Janer. 
Defendant  and  Respondent. — Appeal  from  the  District  Court 
of  Mayagiiez  in  an  action  for  divorce.  Motion  by  respond- 
ent for  dismissal  of  the  appeal.  Decided  November  5,  1914. 
Appeal  dismissed  for  non-compliance  with  section  299  of  the 
Code  of  Civil  Procedure  as  amended  by  Act  No.  70  of  March 
9,  1911.  Mr.  JaHnto  Texidor  for  the  appellant.  The  re- 
spondent appeared  by  brief  pro  se. 


No.  1229.  FiGUEROA,  Plaintiff  and  Respondent,  v.  Fer- 
nandez, Defendant  and  Appellant. — Appeal  from  the  Dis- 
trict Court  of  Guayama  in  an  action  of  ejectment  and  for 
damages.  Motion  by  respondent  for  dismissal  of  the  appeal. 
Decided  November  5,  1914.  Appeal  dismissed  for  non-com- 
pliance with  section  299  of  the  Code  of  Civil  Procedure  as 
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amended  by  Act.  No.  70  of  March  9, 1911.  Messrs.  C.  Dominr- 
guez  Rubio  and  Francisco  Navarro  Ortiz  for  the  respondent. 
Mr.  Beuigno  Fernandez  Garcia  for  the  appellant. 


No.  1187.  Alfonso,  Plaintiff  and  Appellant,  v.  Rosso, 
Defendant  and  Respondent. — ^Appeal  from  the  District 
Court  of  Arecibo  in  an  action  for  restitution  of  property. 
Motion  by  respondent  for  dismissal  of  the  appeal.  Decided 
November  5,  1914.  Motion  denied  because  appellant  filed  his 
brief  before  the  hearing  on  respondent's  motion  and  pur- 
suant to  the  jurisprudence  laid  down  in  the  case  -of  Gonzalez 
V.  Acha,  19  P.  R.  R.,  1143.  Mr.  Rafael  Lopez  Landron  for  the 
appellant.    Mr.  Felix  Santoni  for  the  respondent. 


No.  1171.  LoNGPRE  et  al.,  Plaintiffs  and  Appellants,  v. 
Wolff  et  al.,  Defendants  and  Respondents. — Appeal  from 
the  District  Court  of  San  Juan,  Section  1,  in  an  action  for 
the  cancellation  of  a  mortgage.  Motion  by  appellants  for 
leave  to  substitute  a  transcript  of  the  record  certified  to  by 
the  attorneys  for  another  certified  to  by  the  secretary  of  the 
lower  court.  Decided  November  6,  1914.  Motion  sustained. 
Messrs.  H.  H.  Scoville  and  Enriqne  Rincon  for  the  appellants. 
Messrs.  Alvarez  Nava  &  Bommguez  for  the 'respondent. 


No.  709.  The  People,  Plaintiff  and  Respondent,  v,  Ro 
DRiGUEz,  Defendant  and  Appellant. — 

No.  708.  The  People,  Plaintiff  and  Respondent,  v.  Ga- 
ROFALo,  Defendant  and  Appellant. — 

No.  707.  The  People,  Plaintiff  and  Respondent,  v.  Be- 
NiTEZ,  Defendant  and  Appellant. — 

Appeals  from  the  District  Court  of  Humacao  in  prosecu- 
tions for  assault  and  batterj'  and  violation  of  section  370  of 
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the  Penal  Code.  Decided  November  6,  1914.  Judgments  af- 
firmed. Mr.  Salvador  Mestre,  fiscal,  for  The  People.  The  ac- 
cused did  not  appear. 


Nos.  136,  135,  133.  Hbbnandbz,  Petitionbb,  v.  Footb,  Dis- 
TBicT  Judge,  Respondent. — ^Applications  for  writs  of  certio^ 
rari  to  the  Judge  of  the  District  Court  of  Mayagiiez.  Decided 
November  6,  1914.  Applications  denied.  The  petitioner  ap- 
peared pro  se.    The  respondent  did  not  appear. 


No.  1195.  Serrano,  Plaintiff  and  Respondent,  v.  Bbrdiel 
ET  AL.,  Defendants  and  Appellants. — Appeal  from  the  Dis- 
trict Court  of  Ponce  in  an  action  for  nullity  of  foreclosure 
proceedings,  etc.  Motion  by  respondent  for  the  dismissal  of 
the  appeal.  Decided  November  9,  1914.  Motion  of  respond- 
ent overruled  because  appellants  filed  their  brief  before  the 
hearing  on  the  motion.  Mr.  Francisco  Parr  a  Capo  for  the 
appellants.    Mr.  Ramon  Dapena  for  the  respondent. 


No.  131.  Hernandez,  Petitioner,  v.  Foote,  District 
JuD.GE,  Respondent. — Application  for  a  writ  oi  certiorari  to 
the  Judge  of  the  District  Court  of  Mayagiiez.  Decided  Nov- 
ember 10,  1914.  Application  denied.  The  petitioner  ap- 
peared by  brief  pro  se.    The  respondent  did  not  appear. 


No.  1234.  Cabrer,  Plaintiff  and  Respondent,  v.  Blanch, 
Defendant  and  Appellant. — ^Appeal  from  the  District  Court 
of  Mayagiiez  in  an  action  of  debt.  Motion  by  the  respondent, 
with  the  consent  of  the  appellant,  for  dismissal  of  the  appeal. 
Decided  November  11,  1914.  Appeal  dismissed  for  failure 
to  file  a  ti*anscript  of  the  record.  Mr.  Luis  Janer  Landron  for 
the  appellant.    Mr.  Jose  Sabater  for  the  respondent. 
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No.  733.  The  People,  Plaintiff  and  Appellant,  v.  Fa- 
JABDO,  Defendant  and  Respondent. — Appeal  from  the  Dis- 
trict Court  of  Mayaguez  in  a  prosecution  for  violation  of 
the  Internal  Revenue  Law.  Motion  by  appellant  for  leave  to 
withdraw  the  appeal.  Decided  November  12,  1914.  Motion 
sustained.  Mr.  Salvador  Mestre,  fiscal,  for  The  People.  The 
respondent  did  not  appear. 


No.  134.  Hebnandez,  Petitionee,  v.  Foote,  District 
JuDGE^  Respondent. — Application  for  a  writ  of  certiorari  to 
the  Judge  of  the  District  Court  of  Mayaguez.  Decided  No- 
vember 16,  1914.  Application  denied.  The  petitioner  ap- 
peared by  brief  pro  se.    The  respondent  did  not  appear. 


No.«  732.  The  People,  Plaintiff  and  Appellant,  v,  Fa- 
JABDO,  Defendant  and  Respondent. — Appeal  from  the  Dis- 
trict Court  of  Mayaguez  in  a  prosecution  for  violation  of 
the  Internal  Revenue  Law.  Motion  by  respondent  to  dismiss 
the  appeal,  to  join  the  two  appeals  Nos.  732  and  733  and  to 
suspend  the  hearing  on  this  case.  Decided  November  17, 
1914,  Motion  overruled  in  all  its  parts  except  as  regards  the 
dismissal  of  the  appeal,  as  to  which  the  court  reserves  deci- 
sion until  the  final  decision  of  the  case.  Messrs.  Robert  Szold 
and  Salvador  Mestre,  fiscal,  for  the  appellant.  Messrs.  Willis 
Sweet  and  Benjamin  J,  Ho\rton  for  the  accused. 


No.  723.  The  People,  Plaintiff  and  Respondent,  v.  Be- 
nitez  et  al.,  Defendants  and  Appellants. — Appeal  from  the 
District  Court  of  Humacao  in  a  prosecution  for  violation  of 
section  85  of  the  Penal  Code.  Motion  by  appellants  to  correct 
the  record.    Decided  November  18,  1914.    Motion  overruled 
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without  prejudice  to  a  further  decision  thereon  if  the  said 
document  is  presented  anew  duly  approved  and  certified  to 
by  the  trial  judge.  Mr.  Salvador  Mestre,  fiscal,  for  The  Peo- 
ple.   Mr,  Eugenio  Benitez  Castano  for  the  appellants. 


No.  717.  The  People,  Plaintiff  and  Respondent,  v.  San- 
tos, Defendant  and  Appellant. — 

No.  716.  The  People,  Plaintiff  and  Respondent,  v.  Gu- 
TiERBEZ,  Defendant  and  Appellant. — 

No.  715.  The  People,  Plaintiff  and  Respondent,  v.  Ri- 
vera, Defendant  and  Appellant. —  • 

No.  714.  The  People,  Plaintiff  and  Respondent,  v.  Pe- 
llot,  Defendant  and  Appellant. — 

Appeals  from  the  District  Court  of  Mayagiiez  in  prosecu- 
tions for  violations  of  the  Election  Law  and,  in  Case  No.  714, 
for  carrying  prohibited  weapons.  Decided  November  19, 
1914.  Judgments  affirmed.  Mr.  Salvador  M  est  re,  fisfal,  for 
The  People.    The  defendants  did  not  appear. 


No.  713.  The  People,  Plaintiff  and  Respondent,  v.  Mar- 
tinez, Defendant  and  Appellant. — Appeal  from  the  District 
Court  of  Mayagiiez  in  a  prosecution  for  malicious  damages. 
Decided  November  20,  1914.  Judgment  affirmed  but  sentence 
modified  to  the  payment  of  a  fine  of  $50  and  costs,  or,  in  de- 
fault thereof,  to  undergo  one  day's  imprisonment  for  each 
dollar  left  unpaid,  the  maximum  imprisonment  to  be  thirty 
days.  Mr.  Salvador  Mestre,  fiscal,  for  The  People.  The  ac- 
cused did  not  appear. 


No.  726.  The  People,  Plaintiff  and  Respondent,  v.  Nbbi, 
Defendant  and  Appellant. — 

No.  719.  The  People,  Plaintiff  and  Respondent,  v.  Man- 
GUAL,  Defendant  and  Appellant. — 
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No.  722.  The  People,  Plaintiff  and  Respondent,  v.  Va- 
iXE,  Defendant  and  Appellant. — 

No.  721.  The  People,  Plaintiff  and  Respondent,  v.  Babz, 
Defendant  and  Appellant. — 

No.  720.  The  People,  Plaintiff  and  Respondent,  v.  Avi- 
NON,  Defendant  and  Appellant. — 

Appeals  from  the  District  Court  of  Mayagiiez  in  prosecu- 
tions for  violations  of  the  Election  Law.  Decided  Novem- 
ber 23,  1914.  Judgments  affirmed.  Mr,  Salvador  Mestre,  fis- 
cal, for  Tte  People.     The  accused  did  not  appear. 


No.  1196.  Gandia  &  Co.,  Plaintiffs  and  Respondents,  v. 
Alonso,  Defendant  and  Appellant. — Appeal  from  the  Dis- 
trict Court  of  Arecibo  in  an  action  of  debt.  Motion  by 
respondents  for  dismissal  of  the  appeal.  Decided  November 
24,  1914.  Motion  overruled  because  the  appellant  filed  his 
brief  before  the  hearing  on  the  motion  and  pursuant  to  the 
jurisprudence  laid  down  in  the  cases  of  Gonzalez  v.  Acha,  19 
P.  R.  R.,  1143;  Alfomo  v.  Rosso,  ante  page — .  Mr.  Antonio 
Suliveres  for  the  respondents.  Mr.  Pedro  Amado  Rivera  for 
the  appellant. 


No.  1242.  Rodriguez  et  al..  Plaintiffs  and  Respondents, 
V.  Succession  of  Virella  et  al..  Defendants  and  Appel- 
lants.— Appeal  from  the  District  Court  of  Guayama  in  an 
action  of  filiation,  nullity  of  will,  etc.  Motion  by  appellants 
for  leave  to  w^ithdraw  the  appeal.  Decided  November  24, 
1914.  Motion  sustained.  Mr.  Rafael  Lopez  Landron  for  the 
appellants.     The  respondents  did  not  appear. 


No.  1243.  Vela,  Plaintiff  and  Respondent,  v.  Cruz  et 
AL.,  Defendants  and  Appellants. — Appeal  from  the  District 


538  Decisions  Per  Cueiam.  Vol.  21,P.  B.R 

Court  of  San  Juan,  Section  1,  in  an  action  for  recovery  of  a 
judgment  debt.  Motion  by  respondent  for  dismissal  of  the 
appeal.  Decided  November  24,  1914.  Appeal  dismissed  for 
failure  to  file  a  transcript  of  the  record  in  this  court.  Mr. 
Artemio  P.  Rodriguez  for  the  respondent.  Mr.  Ramon  S.  Pes- 
quera  for  the  appellants. 


No.  718.  The  People,  Plaintiff  and  Respondent,  v.  Pb- 
cunia;  Defendant  and  Apellant. — 

No.  725.  The  People,  Plaintiff  and  Respondent,  v.  Ob- 
tiz.  Defendant  and  Appellant. — 

Appeals  from  the  District  Court  of  Mayaguez,  the  first 
for  violation  of  the  Election  Law  ani  the  second  for  con- 
tempt by  committing  perjury.  Decided  November  24,  1914, 
Judgments  afiirmed.  Mr.  Salvadar  Mestre,  fiscal,  for  The 
People.     The  defendants  did  not  appear. 


No.  1186.  Successors  of  L.  Villamil  &  Co.,  Limited, 
Plaintiffs  and  Appellants,  v.  Sola,  Defendant  and  Re- 
spondent.— ^Appeal  from  the  District  Court  of  Humacao  in 
foreclosure  proceedings.  Motion  by  Celestino  Sola  for  dis- 
missal of  the  appeal  because  of  failure  to  serve  him  with  a 
notice  of  the  appeal  although  he  was  actually  an  interested 
party.  Decided  November  24,  1914.  Motion  overruled  for 
the  present  without  prejudice  to  a  decision  of  the  question 
when  the  case  is  submitted  for  the  decision  of  the  court,  fol- 
lowing the  jurisprudence  laid  down  in  the  cases  of  Succession 
of  Igaravidez  et  al.  v.  Succession  of  Gallart  et  al,,  17  P.  R.  R,. 
1166 ;  Succession  of  Igaravidez  et  al.  v.  Rubert  Hermanos  et 
al.,  20  P.  R.  R.,  145 ;  Candelas  v.  Ramirez,  20  P.  R.  R.,  31 ;  and 
Urriza  v.  Negron,  ante  page  418.  Mr.  Hugh  R.  Francis  for 
the  appellants.  Messrs.  Carlos  Buitrago  and  Jose  Martinez 
Ddvila  for  Celestino  Sola. 
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No.  1177.  Del  Rosabio  et  al.,  Plaintiffs  and  AppelXiANts, 

V.    RUCABADO    ET    AL.,    DEPENDANTS    AND    APPELLANTS. Appeal 

from  the  District  Court  of  Guayama  in  an  action  of  eject- 
ment. Motion  by  both  parties  to  correct  the  record.  De- 
cided November  27,  1914.  Motion  sustained.  Messrs.  Munoz 
(6  Brown,  for  the  plaintiffs.  Messrs.  Adolf o  Dones  and  Dor- 
midn  Monserrat,  Jr.,  for  the  defendants. 


No.  728.  The  People,  Plaintiff  and  Respondent,  v.  Ra- 

MiBEz,  Defendant  and  Appellant. — 

"K 

No.  729.  The  People,  Plaintiff  and  Respondent,  v.  Seda, 
Defendant  and  Appellant. — 

No.  727.  The  People,  Plaintiff  and  Respondent,  v.  Aran, 
Defendant  and  Appellant. — 

Appeals  from  the  District  Court  of  Mayaguez  in  prosecu- 
tions for  violations  of  the  Election  Law.  Decided  November 
30,  1914.  Judgments  affirmed.  Mr.  Salvador  Mestre,  fiscal, 
for  The  People.    The  accused  did  not  appear. 


No.  1221.  Soriano  et  al..  Plaintiffs  and  Appellants,  v. 
Rexagh  et  al..  Defendants  and  Respondents. — Appeal  from 
the  District  Court  of  San  Juan,  Section  1,  in  an  action  of 
ejectment  and  for  damages.  Motion  by  respondents  for  dis- 
missal of  the  appeal.  Decided  November  30,  1914.  Motion 
denied  because  appellants  filed  their  brief  before  the  hear- 
ing on  the  motion  of  the  respondents  and  following  the  juris- 
prudence laid  down  in  the  cases  of  Gonzalez  v.  Acha,  19  P.  R. 
R.,  1143;  Alfonzo  v.  Rosso,  ante  page — ;  and  Gandiu  <&  Co.  v. 
Alonso,  ante  page — .  Messrs.  Luis  Samalea  Iglesias  and 
Henry  G.  Molina  for  the  appellants.  Messrs.  Bosch  &  Soto 
for  the  respondents. 
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No.  735.  The  People,  Plaintiff  and  Respondent,  v. 
OcHABT,  Defendant  and  Appellant. — ^Appeal  from  the  Dis- 
triot  Court  of  Arecibo  in  a  prosecution  for  violation  of  sec- 
tion 162  of  the  Penal  Code.  Decided  December  1, 1914.  Judg- 
ment aflBrmed.  Mr.  Salvador  Mestre^  fiscal,  for  The  People. 
The  defendant  did  not  appear. 


No.  1244.  Alonso,  Riera  &  Co.,  Plaintiffs  and  Respond- 
ents, V.  Riera,  Defendant  and  Appellant. — ^Appeal  from  the 
District  Court  of  San  Juan,  Section  1,  in  an  action  of  debt. 
Motion  by  respondents  for  dismissal  of  the  appeal  for  failure 
to  file  a  transcript  of  the  record.  Decided  December  2,  1914. 
Appeal  dismissed.  Mr.  Jacinto  Texidor  for  the  respondents. 
Mr.  Jose  Martinez  Ddvila  for  the  appellant. 


No.  736.  The  People,  Plaintiff  and  Respqndent,  v.  Mon- 
SEGUR,  Defendant  and  Appellant. — Appeal  from  the  District 
Court  of  Mayagiiez  in  a  prosecution  for  carrying  prohibited 
weapons.  Decided  December  10,  1914.  Judgment  affirmed. 
Mr.  Salvador  Mestre,  fiscal,  for  The  People.  The  accused  did 
not  appear. 


No.  734.  The  People,  Plaintiff  and  Respondent,  v.  Ro- 
SARio,  Defendant  and  Appellant. — Appeal  from  the  District 
Court  of  Arecibo  in  a  prosecution  for  an  offense  against  the 
public  health.  Decided  December  11,  1914.  Judgment  af- 
firmed. Mr.  Salvador  Mestre,  fiscal,  for  The  People.  Th^  ac- 
cused did  not  appear. 


No.  1249.  Alonso,  Riera  &  Co.,  Plaintiffs  and  Appel- 
lants, V.  Riera,  Defendant  and  Respondent. — Appeal  from 
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the  District  Court  of  San  Juan,  Section  1,  in  an  action  of  debt. 
Motion  by  appellants  for  leave  to  withdraw  the  appeal.  De- 
cided December  14,  1914.  Motion  sustained.  Mr.  Jacinto 
Texidor  for  appellants.    The  respondent  did  not  appear. 


Nol  740.  The  Peoplb,  Plaintiff  and  Respondent,  v.  Co- 
lon, Defendant  and  Appellant. — 

No.  741.  .The  People,  Plaintiff  and  Respondent,  v.  San- 
tiago, Defendant  and  Appellant. — 

No.  742.  The  People,  Plaintiff  and  Respondent,  v.  Ro- 
driguez, Defendant  and  Appellant. — 

No.  743.  The  People,  Plaintiff  and  Respondent,  v.  Ra- 
mos, Defendant  and  Appellant. — 

Appeals  from  the  District  Court  of  Mayagiiez  in  prosecu- 
tions for  violations  of  the  Election  Law.  Decided  December 
16,  1914.  Judgments  affirmed.  Mr.  Salvador  Mestre,  fiscal, 
for  The  People.    The  accused  did  not  appear. 


No.  1250.  Lopez  et  al..  Plaintiffs  and  Appellants  v. 
Saldana  et  al..  Defendants  and  Respondents. — Appeal  from 
the  District  Court  of  San  Juan,  Section  1,  in  an  action  for 
annulment  of  contract,  damages,  etc.  Motion  by  respond- 
ents to  dismiss  the  appeal  for  failure  to  file  a  transcript  of 
the  record.  Decided  December  16,  1914.  Appeal  dismissed. 
Mr.  Juan  Gregory,  Jr.,  for  the  appellants.  Mr.  Antonio  Sar- 
miento  for  the  respondents. 


No.  745.  The  People,  Plaintiff  and  Respondent,  v.  Ve- 
lez.  Defendant  and  Appellant. — ^Appeal  from  the  District 
Court  of  Mayagiiez  in  a  prosecution  for  carrying  prohibited 
weapons.  Decided  December  17,"  1914.  Judgment  affirmed. 
Mr.  Salvador  Mestre,  fiscal,  for  The  People.  The  accused 
did  not  appear. 
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No.  1252.  Bossy,  Plaintiff  and  Eespondent,  v.  Fbbnan- 
DEz,  Defendant?  and  Appellant. — ^Appeal  from  the  District 
Court  of  San  Juan,  Section  1,  in  an  action  for  recovery  of 
fees.  Motion. by  respondent  for  dismissal  of  the  appeal  for 
failure  to  file  a  transcript  of  the  record.  Decided  December 
18,  1914.  Appeal  dismissed.  The  respondent  appeared 
pro  se.    Mr.  Luis  Samalea  Iglesias^ior  the  appellant. 


No.  1204.  Leon,  Plaintiff  and  Appellant,  v.  Hernandez, 
Municipal  Judge,  Eespondent. — 

No.  1205.  Ayala,  Plaintiff  and  Appellant,  v.  Hernan- 
dez, Municipal  Judge,  Eespondent. — 

No.  1206.  Garcia,  Plaintiff  and  Appellant,  v.  Hernan- 
dez, Municipal  Judge,  Eespondent. — 

No.  1207.  Garcia,  Plaintiff  and  Appellant,  v.  Hernan- 
dez, Municipal  Judge,  Eespondent. — 

No.  1208.  Maldonado,  Plaintiff  and  Appellant,  v.  Hbb- 
NANDEz,  Municipal  Judge,  Eespondent. — 

No.  1210.  De  Jesus,  Plaintiff  and  Appellant,  v,  Hernan- 
dez, Municipal  Judge,  Eespondent. — • 

No.  1214.  Eodriguez,  Plaintiff  and  Appellant,  v.  Her- 
nandez, Municipal  Judge,  Eespondent. — 

No.  1215.  Eamos,  Plaintiff  and  Appellant,  v.  Hernan- 
dez, Municipal  Judge,  Eespondent, — 

No.  1216.  Eodriguez,  Plaintiff  and  Appellant,  v.  Her- 
nandez, Municipal  Judge,  Eespondent. — 

Appeals  from  the  District  Court  of  Guayama  in  certio- 
rari  proceedings  against  the  Muncipal  Judge  of  Salinas  in 
actions  to  strike  out  names  of  voters.  Motions  by  respond- 
ent for  dismissal  of  the  appeals  for  failure  to  file  transcripts 
of  the  records  and  because  no  practical  result  could  be  ob- 
tained. Decided  December  21,  1914.  Appeals  disbiissed  for 
the  reasons  stated  in  the  decision  rendered  in  the  case  of  Vega 
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V.  Hernandez,  decided  December  21,  1914.  The  appellants 
did  not  appear.  Mr.  Salvador  Mestre,  fiscal,  for  the  re- 
spondent. 


No.  738.  The  People,  Plaintiff  and  Respondent,  v.  No- 
GUERAS,  Defendant  and- Appellant. — 

No.  739.  The  Pbople^^  Plaintiff  and  Respondent,  v.  Mas, 
Defendant  and  Appellant. — 

No.  744.  The  People,  Plaintiff  and  Respondent,  v.  Mu- 
Niz,  Defendant  and  Appellant. — 

No.  746.  The  People,  Plaintiff  and  Respondent,  v.  Pb- 
BBz,  Defendant  and  Appellant. — 

No.  747.  The  People,  Plaintiff  and  Respondent,  v.  Ra- 
mos, Defendant  and  Appellant. — 

No.  748.  The  People,  Plaintiff  and  Respondent,  v.  Ma- 
Tos,  Defendant  and  Appellant. — 

No.  749.  The  People,  Plaintiff  and  Respondent,  v.  Cin- 
tb6n,  Defendant  and  Appellant. — 

No.  755.  The  People,  Plaintiff  and  Respondent,  v.  Ri- 
veba.  Defendant  and  Appellant. — 

Appeals  from  the  District  Courts  of  Mayagiiez  and  Ponce 
in  prosecutions  for  violations  of  the  Election  Law.  Decided 
December  23,  1914.  Judgments  aflSrmed.  Mr.  Salvador  Mes- 
tre, fiscal,  for  The  People.    The  defendants  did  not  appear. 


DECISIONS  PER  CURIAM  IN  NOTARIAL  MATTERS 
FROM  JI>NE  15,  1914,  TO  DECEMBER  31,  1914. 


No.  372.  Ex  PARTE  Besosa,  Petitioner. — Petition  for  the 
approval  of  notarial  surety  bond  executed  by  the  National 
Surety  Company  on  June  19,  1914.  Decided  June  22,  1914. 
Bond  approved.     The  petitioner  appeared  pro  se. 


No.  379.  Ex  parte  Coballes,  Petitioner. — Petition  for 
the  approval  of  notarial  surety  bond  executed  by  the  Na- 
tional Surety  Company  on  February  18,  1914.  Decided  June 
24,  1914.    Bond  approved.    The  petitioner  appeared  pro  se. 


No.  375.  Ex  parte  Guzman,  Petitioner. — Petition  for  the 
approval  of  notarial  surety  bond  executed  by  the  Fidelity 

_  • 

and  Deposit  Company  of  Maryland  on  June  20,  1914.     De- 
cided June  30,  1914.     Bond  approved.     The  petitioner  ap-  ' 
peared  pro  se. 


No.  419.  Ex  PARTE  Lopez,  Petitioner. — Petition  for  the 
approval  of  notarial  surety  bond  executed  by  the  National 
Surety  Company.  Decided  July  7,  1914.  Bond  approved. 
The  petitioner  appeared  pro  se. 


No.  72.  Ex  parte  Succession  of  Amill,  Petitioner. — Pro- 
ceedings begun  in  the  District  Court  of  San  Juan,  Section  1, 


544 


Vol.  21,  P.  R.  K.  Decisions  Per  Curiam.  545 

for  the  cancellation  of  a  notarial  mortgage  bond  executed 
as  surety  for  Notary  Luis  Campillo  Abrams.  Decided  Au- 
gust 14,  1914.  Notarial  mortgage  bond  executed  by  Antonio 
Amill  Oramas  by  deeds  of  March  15  and  31,  1902,  in  the 
city  of  Mayagiiez  before  Notary  Ramon  Quiiiones  ordered 
canceled.    The  petitioner  appeared  by  brief  pro,  se. 


No.  17.  Ex  PARTE  Guzman,  Petitioner. — Petition  for  the 
approval  of  notarial  surety  bond  executed  by  the  National 
Surety  Company  on  September  8,  1914,  as  surety  for  Notary 
Jose  de  Guzman  Benitez.  Decided  September  10,  1914.  Bond 
approved.    The  petitioner  appeared  by  brief  pro  se. 


No.  156.  In  re  Antonsantt,  Notary  Public. — Petition  by 
the  National  Surety  Company  for  the  termination  of  surety 
bond  No.  357  executed  by  said  company  on  April  6,  1910, 
as  suretv  for  Notarv  Frank  Antonsanti.  Decided  Septem- 
ber  16,  1914.  Bond  terminated  to  take  effect  November  10, 
1914.  The  petitioner  appeared  by  its  general  agent,  Mn 
Harry  F.  Besosa. 


No.  170.  Ex  PARTE  Ramos,  Petitioner. — Petition  for  the 
approval  of  notarial  surety  bond  No.  3098  executed  by  the  Na- 
tional Surety  Company  on  June  27, 1914,  as  surety  for  Notary 
Jose  C.  Ramos  in  the  place  of  the  personal  bond  executed 
by  Ramon  Cordova  Diaz  and  Raimundo  Rodriguez  y  Rodri- 
guez by  instrument  No.  75  of  February  28,  1908,  before  No- 
tary  Damian  Monserrat  Simo,  of  San  Juan.  Decided  Sep- 
tember 18,  1914.  Bond  approved.  The  petitioner  appeared 
by  brief  pro  se. 

D^e.  VoLtl—55 
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No.  €4.  Ex  PARTE  PicoRNELL,  NoTARY  PxTBLic. — Petition  by 
the  National  Surety  Compaiiy  for  the  termination  of  nota- 
rial surety  bond  No.  2107  executed  as  surety  for  Notary 
Salvador  Picomell  by  said  company  on  March  6,  1913.  De- 
;  oided  September  28,  1914.  Bond  tenninated  to  take  effect 
November  25,  1914.  The  petitioner  appeared  by  its  general 
agent.  Mr.  Harry  F.  Besosa. 


I  No.  67.  VjX  PARTE  VallboiLdo,  Notary  Public.^— Petition 
by  the  National  Surety  Company  for  the  terminatioii  of  nota- 
lial  surety  bond  No.  3263  executed  as  surety  for  Notary 
Francisco  Vallecillo  by  said  company  on  June  13,  1913.  De- 
cided October  1,  1914.  Bond  terminated  to  take  effect  De- 
cember 1,  1914.  The  National  Surety  Company  appeared  by 
its  general  agent,  Mr.  H.  F.  Besosa. 


No.  231.  Ex  PARTE  Feliu,  Notary  Public. — Petition  by 
the  National  Surety  (^ompany  for  the  termination  of  nota- 
rial surety  bond  No.  451  executed  as  surety  for  Notary  Leo- 
poldo  Feliu  by  said  company  on  April  15,  1910.  Decided 
October  1,  1914.  Bond  terminated  to  take  effect  December 
1,  1914.  The  petitioning  company  appeared  by  its  general 
agent,  Mr.  H.  F.  Besosa. 


Xo.  373.  Ex  parte  Mas,  Notary  Public. — Petition  by  tbe 
National  Suretv  Company  for  the  termination  of  notarial 
surety  bond  No.  2034  executed  as  surety  for  Notary  FeUs 
C  Mas  by  said  company  on  December  20,  1912.  Decided 
October  1,  1914.  Bond  terminated  to  take  effect  December 
1,  1914.  The  petitioning  company  appeared  by  its  general 
agent,  Mr.  H.  F.  Besosa. 
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No.  344.  Ex  PABTB  SiACA,  Petitioneb. — Petition  for  the 
approval  of  notarial  surety  bond  executed  as  surety  for  No- 
tary Ramon  Siaca  Pacheco  by  Carmen  Gonzalez  de  Siaca 
and  Horacio  S.  Belaval  by  instrument  No.  159  before  Notary 
Juan  de  Guzman  Bem'tez,  of  San  Juan,  on  October  19,  1914. 
Decided  October  20,  1914.  Bond  approved.  The  petitioner 
appeared  by  brief  pro  se. 


No.  359.  Ex  PABTE  Kelley,  Petitionee. — Petition  for  the 
approval  of  notarial  surety  bond  executed  as  surety  for  No- 
tary Daniel  F.  Kelley  by  the  Fidelity  and  Deposit  Company 
of  Maryland  on  October  26,  1914.  Decided  October  27,  1914. 
Bond  approved.    The  petitioner  appeared  by  brief  pro  se. 


No.  281.  Ex  PABTE  Coll,  Notaby  Public. — Petition  by  the 
National  Surety  Company  for  the  termination  of  notarial 
surety  bond  No.  1617  executed  as  surety  for  Notary  Jose 
Coll  y  Cuchi  by  said  company  on  May  14,  1914.  Decided 
November  10,  1914.  Bond  terminated  to  take  effect  Janu- 
ary 8,  1915.  The  petitioning  company  appeared  by  its  gen- 
eral agent,  Mr.  H.  F.  Besosa. 


No.  156.  Ex  PABTE  Antonsanti,  Petitionee. — Petition  for 
the  approval  of  notarial  surety  bond  executed  by  Salvador 
Suau  and  Agustina  Monroig  in  public  deed  dated  November 
9,  1914,  before  Notary  Rafael  F.  P'errer.  Doeijod  Novem- 
ber 12,  1914.  Bond  approved.  The  petitioner  appeared  by 
brief  pro  se. 


No.  386.  Ex  PABTE  Fernandez^  Petitionee. — Petition   for 
the  approval  of  notarial  surety  bond  No.  3232  executed  as 
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surety  for  Notary  Jose  Y.  Fernandez  by  the  National  Surety 
Company  on  September  2,  1914.  Decided  November  13,  1914. 
Bond  approved.    Tho  petitioner  appeared  by  brief  pro  se. 


No.  309.  Ex  PARTE  Martinez,  Notary  Public. — Petitieti 
by  the  National  Surety  Company  for  the  termination  of  nota- 
rial bond  No.  724  executed  as  surety  for  Notary  Jose  C. 
Martinez  by  said  company  on  January  9,  1911.  Decided 
November  30,  1914.  Bond  terminated  to  take  effect  Janu- 
ary 29,  1914.  The.  petitioning  company  appeared  by  its  gen- 
eral agent,  Mr.  H.  F.  Besosa. 


No.  231.  Ex  parte  Feliu,  Petitioner. — Petition  for  the 
approval  of  notarial  surety  bond  No.  3400  executed  by  the 
National  Surety  Company  on  November  27,  1914,  as  surety 
tor  Notaiy  Leopoldo  Feliu.  Decided  December  2,  1914. 
Bond  approved.    The  petitioner  appeared  by  brief  pro  se. 


No.  309.  Ex  PAitTE  Martinez,  Petitioner. — Petition  for 
the  approval  of  notarial  surety  bond  executed  by  the  Fidelity 
and  Deposit  Company  of  Maryland  on  December  3,  1914,  as 
surety  for  Notary  Jose  C.  Martinez.  Decided  December  4, 
3914.  Bond  approved.  The  petitioner  appeared  by  brief 
pro  se. 


No.  375.  Ex  parte  Guzman,  Notary  Public. — Petition  by 
the  I'idelity  and  Deposit  Company  of  Maryland  for  the  ter- 
mination of  notarial  surety  bond  executed  by  said  company 
on  June  20,  1914,  as  .surety  for  Notary  Miguel  Guzman  Texi- 
dor.     Decided  December  4,  1914.     Bond  terminated  to  take 
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effect  February  3,  1915.     The  petitioner  appeared  by  brief 
through  its  agent,  Mr.  Harry  F.  Besosa. 


No.  277.  Ex  PARTE  SiFRE,  NoTARY  PuBLic. — ^Petitiou  by  the 
National  Surety  Company  for  the  termination  of  notarial 
surety  bond  No.  454,  executed  by  said  company  on  April  7, 
1910,  as  surety  for  Notary  Jaime  Sifre,  Jr.  Decided  Decem- 
ber 17,  1914.  Bond  terminated  to  take  effect  from  Febru- 
ary 16,  1915.  The  petitioning  company  appeared  by  brief 
through  its  agent,  Mv.  Harry  F.  Besosa. 


No.  322.  Ex  PARTE  BuiTRAGo,  NoTARY  PuBLic. — Petition  by 
the  National  Surety  Company  for  the  termination  of  nota- 
rial surety  bond  No.  1033  executed  by  said  company  on  June 
12,  1911,  as  surety  for  Notary  Carlos  B.  Buitrago.  Decided 
December  24,  1914.  Bond  terminated  to  take  effect  Feb- 
ruary 23,  1915.  The  petitioner  appeared  by  brief  through 
its  agent,  Mr.  Harry  F.  Besosa. 


No.  287.  Ex  PARTE  Martinez,  Notary  Public. — Petition 
by  the  National  Surety  Company  for  the  termination  of  nota- 
rial surety  bond  No.  048  executed  by  said  company  on  Octo- 
ber 19,  1910,  as  surety  for  Notary  Rafael  Martinez  Alvarez. 
Decided  December  28,  1914.  Bond  terminated  to  take  effect 
February  26,  1915.  The  petitioner  appeared  by  brief 
through  its  agent,  Mr.  Harry  F.  Besosa. 


No.  136.  Ex  PARTE  Rodriguez,  Notary  Public. — Petition 
by  the  National  Surety  Company  for  the  termination  of  nota- 
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rial  surety  bond  No.  2504  executed  by  said  company  on 
September  9,  1913,  as  surety  for  Notary  Jose  C.  Rodriguez 
CeboUero.  Decided  December  28,  1914.  Bond  terminated  to 
take  effect  February  26,  1915.  The  petitioning  company  ap- 
peared by  brief  through  its  agent,  Mr.  Harry  F.  Besosa. 


No.  193.  Ex  PARTE  Nazario,  Notary  Public. — Petition  by 
the  National  Surety  Company  for  the  termination  of  nota- 
rial surety  bond  No.  575  executed  by  said  company  on  August 
12,  1910,  as  surety  for  Notary  Amadeo  Nazario  Lugo.  De- 
cided December  28,  1914.  Bond  terminated  to  take  effect 
February  26, 1915.  The  petitioner  appeared  by  brief  through 
its  agent,  Mr.  Harry  F.  Besosa. 
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ABANDONMENT.     See   Divorce,   2. 
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ABSTRACT   QUESTION.  ,  , 

1.  Controversy — Complaint. — When    an    action    is   brought    only    to    obtain    a 

judicial  decision  on  an  abstract  question  of  law' and' an  atfnat^contVb/e/^^'' 
between  the  parties  is  not  alleged  in  the  comp^inl^i^  8l\or|i^<l/b^  <?isQK^fd;A 
San   Juan   Hippodrome   Co.   v.   Insular  Bacing   Commission,    1. 

2.  Id; — Keoulation  op  Insular  Racing  CoMMissidN^Ac^TidN'V-dR 'N^^Liiffi^^ 

When,  as  in  this  case,  the  object  of  the  action ''i«^' io -^jffilil  'a  re^i^"^rbn  of 
the  Insular  Racing  Commission  authorizing  said  commission  to  ^PRplpf/ 
the  officers  of  the  hippodromes  of  the  Island  and  the  only  allegation,. ot 
the  complaint  relative  to  a  controversy  between' the  partiosi  is"  Ujat  said 
commission  appointed  the  officers,  there  being  no  showing  I'fhar  the  officers 
accepted  the  appointments  and  were  disposed  to  take  possession  of  the 
offices,  or  that  the  plaintiff  was  in  any  way  bountl  -fliereby,  or  thai  there 
existed  any  real  controversy  between  the  parties,  it'  must  pd  concluded 
that   the   question   raised   is  an  abstract    one.     Id.  .' .  ' 

3.  Lack  of   Controversy— Declaration   of   Rights- -JuBisDiCTi()>'.—>Vben,   as 

in  the  case  at  bar,  it  is  alleged  that  the  plaintiffs  are  in  possession  as 
lessees  of  a  property  belonging  to  the  defendants  and  ttie  (^.oni^ilhint  alleges" 
orly  that  the  defendants  refuse  to  recognize  them  as  lessees/wifhciut  Alleging 
any  speciJ&c  or  concrete  faot  showing  that  the  rights 'or  the  plaintiffs 
have  been  disturbed  by  the  defendants,  and  the  prayer  of'  the  <fomJ)laint 
is  that  the  court  order  the  recognition  of  the  right  of  the  plaintiiffs  to 
hold  as  lessees  the  same  property  which'  they  say  they  ai^  in  pd^essloii' 
of,  such  complaint  involves  an  abstract  question  which  cannot  Ije  considered 
and  decided  by  the  court  to  which  it  was  submitted.  Fost'  ci  liT.  v; '  Vcve 
et  ah,  30.  '  ''^ 

»       •         •  .* 

ACCOMPLICE.     See  Evidence,   5,   7. 

ACKNOWLEDGMENT.     See  Natural  Children,  1,2,4,5,6,7,8,9,10.    "'     '   ^ 

ACQUIESCENCE.     See  Appeal,  33;  Electric  Railway,  1. 

ADJOURNMENT.  .  ,    , 

1.  Error. — The  adjournment  of  the  case  from  one  day  to  another,  es^jecially 
after  a  long  session,  judging  from  the  number  of  witnesses  and  the  length 
of    their   testimony,    is    not    error.     Bico   v.    Ldpez,    201. 

ADULTERATED   MILK. 
1.  Evidence. — ^When,   as  in   the  present  case,   it   is  shown   only   that   the*  milk 
alleged  to  be  adulterated  was  brought  to  the  defendant's  place  of  busitfesS 
at  the  same  moment  when  the  sanitary  inspector  arrived  there,  and  that    . 

5!>1 
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the  milk  had  just  been  emptied  into  the  receptacle  and  the  cartman  was 
leaving  with  the  can  which  he  had  just  emptied,  it  is  manifest  that  the 
evidence  is  insuf&cient  to  establish  the  guilt  of  the  accused.  People  v. 
Andino  et  al,  211. 

2.  Id. — Possession. — The  mere  fact  that  the  accused  are  in  possession  of  adul- 

terated milk  does  not  constitute  an  offense  in  the  absence  of  evidence  that 
they  had  offered  it  for  sale.     Id. 

3.  Id. — ^Intention. — In   criminal   actions   like   the   present   in   which   it   is   not 

necessary  to  show  criminal  intent,  the  existence  of  the  elements  consti- 
tuting the  statutory  offence  must  be  shown  beyond  all  reasonable  doubt.    Id. 

ADVANCE  RENT.    See  Lease,  1. 

ADVERSE  PARTY.    See  Appeal,   1,   21;   Contempt,   3,   5. 

AGENT.    See  Conjugal  Partnership,  2;  Contract,  2;  Embezzlement,  1;  In- 
ternal Revenue  Law,  4. 

APPEAL. 

1.  Defendants  in  Default — ^Adverse  Parties — Notice  of  Appeal. — When  the 

notice. of  appeal  has  not  been  served  on  some  of  the  defendants  who  were 
summoned  but  did  not  appear,  and  whose  default  was  entered,  but  against 
whom  the  court  refused  to  render  judgment,  entering  judgment  only  against 
the  other  defendants  who  confessed  judgment,  the  appeal  should  be  dis- 
missed because  such  defendants  in  default  are  interested  adverse  parties 
and  are  entitled  to  be  served  with  notice  of  appeal.  Martinez  v.  Suecesmon 
of  Laurido  et  al.,  29. 

2.  New  Trial — Judgment  Roll. — In  accordance  with  sections  301  and  225  of 

the  Code  of  Civil  Procedure,  the  judgment  roll  is  an  indispensable  part 
of  the  transcript  of  the  record  in  an  appeal  from  an  order  granting  or 
refusing  a  new  trial  and  when  the  judgment  roll  ii  omitted  the  appeal 
will  be  dismissed.     Succs.  of  J.  Martinez  v.  T.  DdvUa  #•  Co.,  48. 

3.  Certifying  Transcript  op  Record — Construction. — The  word  **  attorneys, '  * 

as  used  in  section  302  of  the  Code  of  Civil  Procedure,  includes  the  attorneys 
of  all  the  parties  to  the  action  or  proceeding  from  which  the  appeal  was 
taken  and,  therefore,  the  certifying  of  the  transcript  of  the  record  by 
the  attorney  for  the  appellant  and  the  respondent  in  person  is  insufficient 
and  the  appeal  should  be  dismissed.     Blanco  v.  Hemdndez  et  al.,  121,  123. 

4.  Errors. — Errors  committed  by  the  trial  court  in  the  admission  and  exclusion 

of  evidence  which  are  not  detrimental  to  the  substantial  rights  of  the 
parties  do  not  constitute  grounds  for  the  reversal  of  the  judgment  appealed 
from.     G.   Ledesma  4'   Co.   v.   Central  Cambalache,   133^. 

5.  Duplicity  op  Charges — Statement  of  Case. — A  plea  ma<le  for  Ae  first  time 

on  appeal  that  for  acts  committed  on  the  same  day  and  in  the  same  cir- 
cumstances the  accused  was  charged  with  two  offenses  and  sentenced  twice 
instead  of  once,  should  be  dismissed  when  the  record  fails  to  show  that 
said  plea  was  made  in  the  lower  court  and  the  same  is  not  shown  from 
the   statement   of  the   case.     People  v.  Marcano,   150,   152. 

6.  Statutory  Right. — The  right  of  appeal  is  not  an  absolute  but  a  statntoir 

right,  and  the  party  wishing  to  exercise  that  right  should  comply  substan- 
tially with  all  the  provisions  relative  thereto.     Cahassa  v.  Bravo,  173. 
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7..  Transcript  op  Record. — In  accordance  with  the  last  paragraph  of  section 
299  of  the  Code  of  Civil  Procedure  as  amended  by  Act  No.  70  of  March  9, 
1911,  the  provisions  of  which  are  imperative  and  not  directory,  the  appellant 
must  serve  a  copy  of  the  transcript  of  the  record  on  the  respondent  and  if 
he  refuse  to  supply  such  omission  after  being  notified  of  a  motion  to 
dismiss  the  appeal  on  that  ground,  the  appeal  will  be  dismissed.     Id. 

8.  Fundamental  Error — Cause  op  Action. — ^When  an  appeal  is  taken  from 

a  judgment  holding  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  accordance  with  rule  43  of  this  court, 
the  court  should  examine  the  allegations  of  the  complaint  even  when  the 
only  error  assigned  by  the  appellant  cannot  be  sustained,  in  order  to  ascer- 
tain whether  there  is  any  fundamental  error.  Martinez  v.  Jiminez  et  aZ., 
196. 

9.  Briep — Fundamental  £rr(». — When  both  parties  appeal  from  the  same  judg- 

ment and  do  not  file  briefs  together  with  the  assignment  of  errors  required 
by  rule  42,  this 'court,  pursuant  to  rule  49,  may  refuse  to  consider  the 
appeal  when  it  finds  no  fundamental  error  in  the  judgment  appealed 
from.    Gordils  et  ah  v.  8tu)cs.   of  Frantera,   Ltd.,   213. 

10.  Statement  op  Case. — When,  as  in  the  case  at  bar,  it  is  shown  that  the  trial 

court  granted  an  extension  of  time  for  presenting  a  draft  of  the  statement 
of  the  case  to  the  said  court  and  the  approval  of  said  statement  is  pending, 
the  appeal  will  not  be  dismissed  on  the  ground  that  the  transcript  of  the 
record  was  not  filed  in  the  Supreme  Court  within  the  period  of  30  days, 
counting  from  the  date  of  taking  the  appeal,  for  the  said  time  begins  to 
run  in  such  case  from  the  date  of  the  approval  of  the  statement  of  the 
case.    Bossy   v.    Femdndez,   257. 

11.  Murder  in  First  Degree — Sentence  op  Death. — The  provisions  of  section  1 

of  Act  No.  10  of  March  9,  1911,  show  that  the  Legislature  deemed  it  indis- 
pensable that  an  a^Speal  should  actually  be  taken  in  order  that  it  might 
exist  in  a  ease  of  murder  in  the  first  degree  in  which  sentence  of  death 
had  teen  pronounced,  and  it  was  not  the  intention  of  the  Legielature  that 
the  said  cases  should  be  considered  appealed  automatically  to  the  Supreme 
Court  merely  because  they  were  cases  of  murder  in  the  first  degree  in  which 
sentence  of  death  had  been  pronounced.     People  v.  ConcepcidUf  296. 

12.  Id. — Jurisdiction. — In  order  that  the  Supreme  Court  may  acquire  jurisdiction 

of  an  appeal  in  a  case  of  murder  in  the  first  degree  in  which  sentence  of 
death  has  been  pronounced,  the  accused  or  his  attorney  must  take  such 
appeal.    Id. 

13.  Tacit  Repeal — Construction  op  Law. — Tacit  repeals  are  not  favored  by  law 

and  any  doubt  should  be  decided  against  the  intention  of  changing  the  law 
and   the  established  procedure  of  many  years.     Id. 

14.  Criminal  Cases. — The  provisions  of  Act  No.  10  of  March  9,  1911,  did  not 

repeal  section  347  of  the  Code  of  Criminal  Procedure  relative  to  decisions 
which  are  appealable  in  criminal  cases.     Id. 

15.  Attorney. — ^For  an  appeal  to  have  effect,  the  wish  of  the  party  to  appeal 

must  be  manifest,  and  even  where  a  statute  provides  the  contrary,  an 
attorney,  in  view  of  his  duty  to  act  according  to  the  instructions  of  his 
client,  would  not  be  entitled  to  appeal  against  the  wish  of  the  latter.     Id. 
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relation  to  rule  40  of  this  court,  and  this  time  begins  to  run  from  the  date 
of  filing  the  notice  of  appeal  when,  as  in  the  present  case,  no  statement 
of  the  case  has  been  filed.     Valle  v.  Marie  et  aL,  468. 

32.  Administrative  Appeal. — ^The  period  of  twenty  days  fixed  by  section  3  of 

the  Act  to  provide  for  appeals  from  the  decisions  of  registrars  of  property 
of  March  1,  1902  (section  801  of  the  Revised  Statutes  of  Porto  Rico), 
begins  to  run  from  the  date  of  notice  of  the  registrar's  decision,  and  the 
appeal  is  understood  to  be  taken  when  the  appellant  files  in  this  court  the 
documents  presented  in  the  registry  accompanied  by  a  notice  of  appeal  and 
not  when  he  files  his  brief  in  support  of  the  appeal.  Behn  v.  Begistrar  of 
Property,  486. 

33.  Id. — Acquiescence  in  Registrar's  Decision — Curable  Defects. — ^When,  as 

in  the  case  at  bar,  a  document  is  presented  in  the  registry  of  property  for 
record  and  admission  thereof  is  denied  and  the  interested  party  fails  to 
appeal  therefrom  within  the  legal  period,  his  acquiescence  therein  is  taken 
for  granted  and  if  said  party  presents  the  deed  anew  accompanied  by  other 
documents  which,  in  his  judgment,  cure  the  defects  assigned  by  the  registrar, 
then,  and  in  case  the  registrar  insists  in  his  denial,  the  interested  party  may 
appeal  to  this  court;  but  in  such  appeal  the  court  can  only  determine 
whether  the  defects  assigned  in  the  first  decision  acquiesced  in  were  or 
were  not  properly  cured.     Id. 

34.  Statement  of  Case. — An  order  refusing  to  approve  a  statement  of  the  case 

is   appealable.    Bossy   v.   Femdndee,   500. 

35.  Id. — Construction. — The  proceeding  laid  down  in  rule  64  of  this  court  is 

not  exclusive  and  does  not  prevent  the  aggrieved  party  from  appealing 
from  an  order  refusing  to  approve  a  statement  of  the  case.     Id. 

36.  Certiorari — Procedure. — As  the  Act  authorizing  writs  of  ceriiorariy  approved 

March  10,  1904,  contains  no  provision  governing  the  prosecution  of  appeals 
in  certiorari  proceedings  they  must  be  governed  by  the  rules  applicable  to 
ordinary  appeals  in  civil  actions.     Vega  v.  Herndndez,  505. 

37.  Id. — Original  op  Record — Transcript  of  Record. — ^In  accordance  with  section 

299  of  the  Code  of  Civil  Procedure  as  amended  by  Act  No.  70  of  March  9, 
1911,  considered  in  connection  with  rule  40  of  this  court,  the  record  of 
an  appeal  shall  consist  of  the  certificate  to  be  issued  by  the  secretary  of 
the  court  a  quo  or  by  the  attorneys  of  the  parties,  of  the  judgment  roll 
and  of  the  notification  of  the  appeal;  and  there  is  no  provision  by  which 
the  original  record  of  a  certiorari  proceeding  may  be  sent  up  to  this  court 
in  the  place  of  the  said  certificate,  and  when,  as  in  the  case  at  bar,  the 
original  record  and  not  the  said  certificate  is  filed,  the  ap])eal  should  be 
dismissed.     Id, 

38.  The  general  elections  having  been  held  on  November  3,  1914,  a  decision  of 

the  present  appeal  would  serve  no  practical  purpose,  for  even  supposing 
that  it  should  be  decided  that  the  name  of  the  plaintiff  should  be  included 
in  the  list  of  voters  of  the  municipality  of  Santa  Isabel,  he  would  be  unable 
now   to   cast   his   vote.     Id, 

39.  Original  Record — Statement  of  Case. — The  only  way  to  bring  up  to  this 

court  documentary  evidence  introduced  at  the  trial,  as  is  the  original  record 
which  the  accused  offered  in  evidence  in  this  case  and  which  he  now  asks 
that  the  secretary  of  the  lower  court  be  ordered  to  send  up  to  this  court. 
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is  to  transcribe  in  the  statement  of  the  ease  the  said  original  record  or  timt 
part  thereof  which  may  be  necessary  to  support  the  contentions  of  the 
interested   party.     People  v.   Ortis,   507. 

40.  Id. — Statement  op  Case. — This  court  has  no  authority  to  modify  the  state- 

ment of  the  case  includecl  in  the  transcript  of  the  record,  which  is  what  a 
motion  praying  this  court  to  ordc'r  the  secretary  of  the  lower  court  to  send 
up  the  original  record  offered  in  evidence  by  the  accused  virtually  amounts 
to,  without  the  intervention  and  approval  of  the  trial  court  which  approved 
the   said   statement    of   the   case.     Id. 

41.  Id. — Statement  op  Case. — Rule  55  of  this  court  cannot  serve  as  authority  for 

asking  this  court  to  order  the  secretary  of  the  lower  court  to  send  up  to 
this  court  the  original  record  of  a  case  presented  in  evidence  by  the  accused. 
Id. 

42.  Prosecution  of  Appeal — Obligation  op  Appellant  and  Courts. — It  is  the 

plain  and  imperative  duty  of  an  appellant  to  prosecute  the  appeal  with 
the  utmost  diligence,  and  it  is  the  duty  of  both  the  trial  and  the  appellate 
courts  to  see  that  the  appellant  complies  with  that  duty  and  to  reject  and 
disapprove  of  all  proceedings  of  a  dilatory  character.  Belaval  v.  Cdrdova 
Ddvila   et  al,  509. 

See  Certiorari  4;    Contempt,  2,  5;    Habeas  Corpus,  1;    Judicial  Ad- 
ministration, 1. 

APPEARANCE. 

1.  Special  Appearance — General  Appearance. — The  appearance  of  a  defendant 
for  the  sole  purpose  of  attacking  the  validity  of  the  summons  is  of  a  special 
character  while  the  appearance  of  a  defendant  to  move  the  court  to  direct 
the  plaintiff  to  separate  the  causes  of  action  set  out  in  the  complaint  and  to 
grant  an  extension  of  time  for  filing  his  answer,  is  of  a  general  character. 
Ortis  V.  Gdmez,  480. 
See  Jurisdiction,  5;    Venue,  1. 

ASSUMPTION    OF    RISK.     See   Employers'    Liability,    2. 

ATTACHMENT. 

1.  Certiorari — Jltiisdiction. — According  to  section  1   of  the  Act  of  March  1, 

1902,  to  secure  the  effectiveness  of  judgments,  as  amended  \^  the  Act  of 
March  12,  1903,  the  attachment  should  be  applied  for  before  final  judgment 
is  rendered  by  the  trial  court  and  said  court  lacks  jurisdiction  to  grant 
the  same  after  the  rendition  of  final  judgment.  Said  proceeding  may  be 
reviewed  on  a  writ  of  certiorari.    Herndndez  v.   Hutchison,   175. 

2.  Final  Judgment. — Pursuant  to  the  Act  of  March  1,  1902,  a  final  judgment, 

in  its  bearing  upon  an  attachment  for  the  effectiveness  of  judgment,  is 
that  rendered  by  the  court  having  original  jurisdiction  of  the  case.     Id. 

3.  CusTODiA  Legis — Jurisdiction. — The  property  of  a  corporation  in  possession 

of  duly  appointed  trustees  is  in  custodia  IcgiSy  therefore  the  attachment  of 
the  same  to   secure  the  effectiveness  of  judgment   cannot   be   ordered   by 
another  court  of  concurrent  jurisdiction.     Amadeo  v.  Bossy,  333.  • 
See  Intervention,  3;   Record  op  Title,  7. 

ATTORNEYS. 

1.  Withdrawal  of  Attorney — Notice  to  (Jlients  and  Adverse  Party. — The 
withdrawal  of  an  attorney  from  a  ease  before  this  court  without  showing 
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relation  to  rule  40  of  this  court,  and  this  time  begins  to  run  from  the  date 
of  filing  the  notice  of  appeal  when,  as  in  the  present  case,  no  statement 
of  the  case  has  been  filed.     Valle  v.  Marie  et  aL,  468. 

32.  Administrative  Appeal. — ^The  period  of  twenty  days  fixed  by  section  3  of 

the  Act  to  provide  for  appeals  from  the  decisions  of  registrars  of  property 
of  March  1,  1902  (section  801  of  the  Revised  Statutes  of  Porto  Rico), 
begins  to  run  from  the  date  of  notice  of  the  registrar's  decision,  and  the 
appeal  is  understood  to  be  taken  when  the  appellant  files  in  this  court  the 
documents  presented  in  the  registry  accompanied  by  a  notice  of  appeal  and 
not  when  he  files  his  brief  in  support  of  the  appeal.  Behn  v.  Begistrar  of 
Property,  486. 

33.  Id. — Acquiescence  in  Registrar's  Decision — Curable  Defects. — When,  as 

in  the  case  at  bar,  a  document  is  presented  in  the  registry  of  property  for 
record  and  admission  thereof  is  denied  and  the  interested  party  fails  to 
appeal  therefrom  within  the  legal  period,  his  acquiescence  therein  is  taken 
for  granted  and  if  said  party  presents  the  deed  anew  accompanied  by  other 
documents  which,  in  his  judgment,  cure  the  defects  assigned  by  the  registrar, 
then,  and  in  case  the  registrar  insists  in  his  denial,  the  interested  party  may 
appeal  to  this  court;  but  in  such  appeal  the  court  can  only  determine 
whether  the  defects  assigned  in  the  first  decision  acquiesced  in  were  or 
vere   not   properly   cured.     Id, 

34.  Statement  of  Case. — An  order  refusing  to  approve  a  statement  of  the  case 

is   appealable.    Boasy   v.    Femdndee,   500. 

35.  Id. — CJoNSTRUCTiON. — The  proceeding  laid  down  in  rule  64  of  this  court  is 

not  exclusive  and  does  not  prevent  the  aggrieved  party  from  appealing 
from  an  order  refusing  to  approve  a  statement  of  the  case.     Id. 

36.  Certiorari — Procedure. — As  the  Act  authorizing  writs  of  certiorari,  approved 

March  10,  1904,  contains  no  provision  governing  the  prosecution  of  appeals 
in  certiorari  proceedings  they  must  be  governed  by  the  rules  applicable  to 
ordinary  appeals  in   civil  actions.     Vega  v.  Semdndez,  505. 

37.  Id. — OiUGiNAL  OF  Record — Transcript  of  Record. — ^In  accordance  with  section 

299  of  the  Code  of  Civil  Procedure  as  amended  by  Act  No.  70  of  March  9, 
1911,  considered  in  connection  with  rule  40  of  this  court,  the  record  of 
an  appeal  shall  consist  of  the  certificate  to  be  issued  by  the  secretary  of 
the  court  a  quo  or  by  the  attorneys  of  the  parties,  of  the  judgment  roll 
and  of  the  notification  of  the  appeal;  and  there  is  no  provision  by  which 
the  original  record  of  a  certiorari  proceeding  may  be  sent  up  to  this  court 
in  the  place  of  the  said  certificate,  and  when,  as  in  the  case  at  bar,  the 
original  record  and  not  the  said  certificate  is  filed,  the  appeal  should  be 
dismissed.     Id. 

38.  The  general  elections  having  been  held  on  November  3,  1914,  a  decision  of 

the  present  appeal  would  serve  no  practical  purpose,  for  even  supposing 
that  it  should  be  decided  that  the  name  of  the  plaintiff  should  be  included 
in  the  list  of  voters  of  the  municipality  of  Santa  Isabel,  he  would  be  unable 
now   to   cast   his  vote.     Id. 

39.  Original  Record — Statement  op  Case. — The  only  way  to  bring  up  to  this 

court  documentary  evidence  introduced  at  the  trial,  as  is  the  original  record 
which  the  accused  offered  in  evidence  in  this  case  and  which  he  now  asks 
that  the  secretary  of  the  lower  court  be  ordered  to  send  up  to  this  court. 
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is  to  transcribe  in  the  statement  of  the  case  the  said  original  record  or  that 
part  thereof  which  may  be  necessary  to  support  the  contentions  of  the 
interested  party.     People  v.   Ortt>,   507. 

40.  Id. — Statement  of  Case. — This  court  has  no  authority  to  modify  the  state- 

ment of  the  case  include^  in  the  transcript  of  the  record,  which  is  what  a 
motion  praying  this  court  to  ord^r  the  secretary  of  the  lower  court  to  send 
up  the  original  record  offered  in  evidence  by  the  accused  virtually  amounts 
to,  without  the  interv^ention  and  approval  of  the  trial  court  which  approved 
the   said   statement   of   the   case.     Id. 

41.  Id. — Statement  or  Case. — Rule  55  of  this  court  cannot  serve  as  authority  for 

asking  this  court  to  order  the  secretary  of  the  lower  court  to  send  up  to 
this  court  the  original  record  of  a  case  presented  in  evidence  by  the  accused. 
Id. 

42.  Prosecution  of  Appeal — Oblioation  of  Appellant  and  C/OURts. — It  is  the 

plain  and  imperative  duty  of  an  appellant  to  prosecute  the  appeal  with 
the  utmost  diligence,  and  it  is  the  duty  of  both  the  trial  and  the  appellate 
courts  to  see  that  the  appellant  complies  with  that  duty  and  to  reject  and 
disapprove  of  all  proceedings  of  a  dilatory  character.  Belaval  v.  Cdrdova 
Ddvila   et  al,  509. 

See  Certiorari  4;    Contempt,  2,  5;    Habeas  Corpus,  1;    Judicial  Ad- 
ministration, 1. 

APPEARANCE. 

1.  Special  Appearance — General  AppEARANCE.-^The  appearance  of  a  defendant 
for  the  sole  purpose  of  attacking  the  validity  of  the  summons  is  of  a  sj)ecial 
character  while  the  appearance  of  a  defendant  to  move  the  court  to  direct 
the  plaintiff  to  separate  the  causes  of  action  set  out  in  the  complaint  and  to 
grant  an  extension  of  time  for  filing  his  answer,  is  of  a  general  character. 
Ortiz  V.  Gdmez,  480. 
See  Jurisdiction,  5;    Venue,  1. 

ASSUMPTION    OF    RISK.     See   Employers'    Liability,    2. 

ATTACHMENT. 

1.  Certiorari — Jurisdiction. — According  to  section  1   of  the  Act  of  March  1, 

1902,  to  secure  the  effectiveness  of  judgments,  as  amended  l^y  the  Act  of 
March  12,  19i)3,  the  attachment  should  be  applied  for  before  final  judgment 
is  rendered  by  the  trial  court  and  said  court  lacks  jurisdiction  to  grant 
the  same  after  the  rendition  of  final  judgment.  Said  proceeding  may  be 
reviewed  on  a  writ  of  certiorari.     Hemdndes  v.  Hutchison,  175. 

2.  Final  Judgment. — Pursuant  to  the  Act  of  March  1,  1902,  a  final  judgment, 

in  its  bearing  upon  an  attachment  for  the  effectiveness  of  judgment,  is 
that  rendered  by  the  court  having  original  jurisdiction  of  the  case.     Id. 

3.  CrsTODiA  Legis — Jurisdiction. — The  property  of  a  corporation  in  possession 

of  duly  appointed  trustees  is  in  custodia  Icgis,  therefore  the  attachment  of 
the  same  to   secure  the  effectiveness  of  judgment   cannot   be   ordered  by 
another  court  of  concurrent  jurisdiction.     Amadeo  v.  Bossy ^  333.  • 
See  Intervention,  3;   Record  of  Title,  7. 

ATTORNEYS. 

1.  Withdrawal  of  Attorney — Xotke  to  Clients  and  Adverse  Party. — The 
withdrawal  of  an  attornev  from  a  case  before  this  court  without  showing 
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that  he  has  served  notice  of  such  withdrawal  on  his  clients  and  on  the  ad- 
verse party  is  irregular.  Olivar  et  al.  v.  Andino  et  ah,  502. 
2.  Id. — Dismissal  op  Appeal — Notice  op  Motion. — When,  as  in  the  ease  at  bar, 
the  attorney  for  the  appellant  withdraws  from  the  case  and  there  is  noth- 
ing in  the  record  to  show  that  he  has  served  notice  of  such  withdrawal  on 
his  client  or  the  respondent,  the  attorney  for  the  latter  is  justified  under 
such  circumstances  in  serving  the  said  attorney  with  a  notice  of  motion 
for  dismissal  of  the  appeal.  Id. 
See  Appeal,  3,  15,  16. 


BREACH  OF  PEACE. 
1.  Inpormation — Quarreling. — An  information  charging  the  defendant  with 
wilfully  and  maliciously  disturbing  the  peace  and  quiet  of  the  neighbor- 
hood by  quarreling  and  causing  a  tumult  is  sufficient  and  need  allege 
nothing  more, 'as  quarreling  is  one  of  the  ways  of  disturbing  the  peace. 
People  y.  Serrano,  484. 

BRIEF. 

1.  Appearance. — ^It  is  bad  practice  on  the  part  of  the  attorney  for  the  respond- 

ent not  to  file  a  brief  and  only  to  appear  at  the  hearing  to  argue  orally. 
Freyre,  v.  Caha^sa  et  al.,  94. 

2.  Administrative  Appeal. — In.  cases  like  the  present,  registrars  of  property 

should  brief  in  detail  the  reasons  for  their  decisions  and  cite  the  authorities 
on   which   they   rely   so   as   to    insure  greater   exactitude   in    the   decisions 
rendered  by  the  court.    Amy  v.  Begistrar  of  Property,  114. 
See  Appeal,  30. 


CAPITAL  PUNISHMENT.     See  Appeal,  11,   12,  16. 

CERTIORARI. 

1.  When  it    is  sought   to  review  orders   made  by   different   courts    in   different 

easen    by    certiorari    proceedings,    a    separate    application    for    a    writ    of 
certiorari  must  be  made  for  each  cour^.     Amadeo  v.  Bossy,  333. 

2.  An  application  for  a  writ  of  certiorari  which  is  not  directed  against  the  court 

which  made  the  orders  objected  to  will  not  be  sustained.     Id. 

3^.  I'ARTiES. — Only  in  exceptional  cases  will  a  writ  of  certiorari  issue  uj>on  the 
application  of  a  person  who  was  not  a  party  to  the  action  in  which  the 
orders  objected  to  were  made.     Id. 

4.  Discretion  of  Court. — The  fact  that  a  party  may  have  appealed  from  an 
order  which  he  seeks  to  have  reviewed  by  a  writ  of  certiorari  does  not  de- 
l)rive  him  of  the  right  of  remedy  by  certiorari  when  the  remedy  by  appeal 
is  inadequate,  as  in  the  present  case,  this  being  a  question  which  rests  in 
till'  discretion  of  this  court.  Belaval  v.  Cdrdova  Ddvila  et  al.,  509. 
^ce  Appeal,  25,  36,  37;  Attachment,  1;  Receiver,  1. 

(  ^MMON  PROPERTY. 
!.  i)i vision  op  Property  op  Minors. — Section  229  of  the  Civil  Code,  as  amended 
by  Act  No.  33  of  March  9,  3911,  does  not  apply  to  a  division  of  common 
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property  in  which  minors  are  interested,  such  division  being  governed  by 
section  413  in  connection  with  section  1027  of  the  said  code.  Sanchez  v. 
Registrar  of  Property,  453. 
2.  Id. — ^Judicial  Authorization. — According  to  section  1027  of  the  Civil  Code, 
which  is  made  applicable  to  the  division  of  common  property  by  section 
413  of  the  same  code,  judicial  authorization  is  not  necessary  to  effect  a 
partition  of  property  owned  in  common  by  minors  when  they  are  repre- 
sented by  their  father  or  mother.     Id. 

COMPLAINT. 

1.  Liquidation   op  Commercial   Partnership — Partition   op   Hereditary   Es 

TATE. — ^When  a  complaint  prays  for  a  judgment  ordering  the  liquidation  of 
a  commercial  partnership  and  the  partition  of  an  hereditary  estate  under 
the  supposition  that  neither  of  these  acts  has  been  performed  and  the 
evidence  shows  that  both  have  been  done,  the  prayer  cannot  be  sustained. 
Suc'n.  cf  OrcasitdJt  v.  Suc^n.  of  OrcasiiaSf  10.5. 

2.  Issue — Pleading. — When  a  party  considers  a  certain  deed  detrimental  to  his 

rights  and  wishes  to  attack  its  validity,  he  should  allege  in  the  com- 
plaint the  facts  constituting  such  detriment  and  attack  the  deed  in  the 
proper  manner  and  not  raise  the  issue  on  the  basis  of  the  non-existence 
of  the  said  instrument.     Id. 

3.  Id. — Pleading. — The  terms  of  the  issue  raised  in  the  complaint   cannot  be 

modified  by  materially  changing  the  allegations  on  which  the  action  is 
brought  and  raising  grounds  of  nullity  on  appeal  which  were  not  alleged 
in  the  complaint.     Id. 

See  Abstract  Question,  1,  2,  3;  Fraud,  1;  Intervention,  ]. 

COMPROMISE. 

1.  Civil    Status — Construction    op    Law. — As    the    authority    to    compromise 

granted  by  the  Civil  Code  is  general  and  very  ample,  the  limitation  con- 
tained in  section  1715  relative  to  the  civil  status  of  the  parties  must  be 
applied  strictly.     Ex  parte  Santiago  et  al.,  359. 

2.  Action  op  Filiation  and  por  Inheritance — Property  op  Minors — Judicial 

Authorization. — When,  as  in  the  case  at  bar,  several  minor  plaintiffs  bring 
an  action  of  filiation  against  a  minor  defendant  claiming  hereditary  in- 
terests and  both  parties  are  willing  to  compromise  the  action  and  move 
the  court  for  judicial  authorization  to  compromise  on  the  ground  that  they 
are  minors,  the  court  commits  no  error  in  sustaining  the  motion  when 
the  necessity  and  convenience  thereof  have  been  shown.     Id. 

CONCLUSION   OF   LAW.     See  Intervention,   ]. 

CONJUGAL  PARTNERSHIP. 

1.  Community  Property — Husband  and  Wipe. — The  general  tendency  and  spirit 

of  the  law  relative  to  husband  and  wife  an«l  community  property  is  opi)Osed 
to  the  idea  of  making  any  distinction  between  them,  and  the  wife  may 
acquire  property  for  the  conjugal  partnership  without  the  consent  of  her 
husband.     Gim^nez  v.  Beg.   of  Property,   314. 

2.  Managing  Partner — Principal  and  Agent. — The  managing  partner  of  a  firm 

is  considered  as  its  agent  and,  in  accordance  with  the  prohibition  laid 
down    in    subdivision    2    of   section    1362    of   the    Revised    Civil   Code,    the 
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managing  partner  of  a  firm  cannot  sell  its  property  to  his  wife  acting 
as   agent   of  the   conjugal   partnership.     Id. 

See   Ganancial   Property,   1,   2;    Inheritance,    1,   2;     Mortgage,   3; 
Record  of  Title,  1,  2,  6. 

CONSIDERATION. 
].  Acknowledgment  of  Debt  by  Attorney  in  Fact. — Even  supposing  that  the 
deed  of  acknowledgment  of  a  debt  and  the  creation  of  a  mortgage  was 
not  void  because  the  attorney  in  ftiet  exceeded  his  authority,  it  would  be 
so  for  lack  of  consideration,  it  having  been  shown  that  the  principal  did 
not  owe  the  debt,  acknowledged  by  the  attorney  in  fact.  Gordils  et  al,  v. 
Sues,  of  Frontera,  Ltd.,  213. 
See  Mortgage,   1. 

CONSPIRACY. 

1.  Municipal  Employee — Removal  on  Charges — Damages. — The  plaintiff  claims 
damages  on  the  ground  that  he  was  removed  from  his  position  of  secretary 
of  the  municipality  of  Ilormigueros  on  charges  made  against  him  by  the 
conspiracy  of  some  of  the  defendants  and  other  members  of  the  municipal 
council,  but  does  not  allege  that  the  charges  were  false.  Held:  That  the 
complaint  does  not  state  facts  sufGicient  to  constitute  a  cause  of  action 
and  that  the  mere  fact  of  charges  having  been  brought  against  him  and 
of  his  having  been  removed  from  his  position  does  not  constitute  conspiracy. 
Toro  V.  Fajardo  et  al.,  113. 

CONSTITUTIONAL  LAW.     See  License  Taxes,  2,  3,  4,  5. 

CONSTRUCTION   OF   LAW. 

1.  Statutes  of  American  origin  should  be  construed  according  to  the  jurisprudence 

of  the  United  States.     Bias  v.  P.  B.  B%  L.  4r  Tower  Co.,  73. 

2.  Meaning  of  Words. — The  words  ** father,"  ** mother"  and  ** child, "  used 

in  section  60  of  the  Code  of  Civil  Procedure,  refer  to  a  lawful  father  and 
mother  and  a  legitimate  child  and  do  not  include  a  natural  father  and 
mother  and  illegitimate  children.     Id. 

3.  Action  for  Damages — Illegitimate  Child. — Section  60  of  the  Code  of  Civil 

Procedure  gives  no  right  of  action  to  the  father  or  mother  for  the  death 
of  an   illegitimate   child.     Id. 

4.  DistREPANCY   Between   English   and   Spanish    Text. — ^WTien   a  statute   is 

of  American  origin,  as  in  the  case  of  the  Code  of  Criminal  Procedure,  the 
English  text  governs  in  preference  to  the  Spanish  in  case  of  discrepancy. 
Kx  parte  Cintrdn  et  al.,  145;    People  v.   Garcia,  153. 

5.  Statutes  should  be  construed  by  giving  effect  to  all  their  provisions.     Cdbassa 

V.  Bravo,   173. 

6.  Ignorance  cf  Law. — Ignorance  or  a  mistaken,  understanding  of  the  law  is  no 

excuse   for   non-compliance   therewith.     Id. 

7.  Constitutional  La^w. — It  is  the  duty  of  a  court  to  follow  the  intention  of 

the  legislative  power  and  not  hold  an  act  to  be  unconstitutional  unless 
it  is  clearly  shown  to  be  so.     People  v.  N^agle,  339. 

8.  Repeal. — Section  1027  of  the  Civil  Code  was  not  repealed  by  section  3  of  the 

Act  of  March  9,   1911.     Sanchez  v.  Begistrar  of  Property,   453L 

See   Elections,   4;     Extension   of   Time,   7,    8;     Internal   Rbvenue 
Law,  2. 
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1.  JuBiSDiCTiON  OF  MUNICIPAL  JUDGES. — Pursuant  to  section  61  of  the  Code  of 

Criminal  Procedure,  which  alone  empowers  municipal  judges  to  punish  for 
contempt,  said  judges  may  punish  for  the  said  offense  only  when  committed 
before  them  and  not  when  committed  beyond  their  presence.  Ex  parte 
Cintrdn  et  ah,   145. 

2.  Appeal — Parties. — The  fact  that  a  person  was  one  of  the  parties  to  the  action 

which  gSLve  rise  to  the  contempt  proceedings  does  not  make  him  a  party 
to  said  contempt  proceedings,  therefore  he  cannot  ask  for  the  dismissal  of 
the  appeal  taken  by  the  party  sentenced  for  contempt.  Oronoz  v.  Montalvo 
et  al,  331. 

3.  Adverse  Party. — When  the  contempt  is  purely  civil,  the  party  injured  by 

the  disobedience  is  really  the  adverse  party  interested  in  the  result  of  the 
contempt  proceedings  and  in  the  appeal  when  such  is  taken.     Id. 

4.  Not  all  contempts  punishable  for  disobedience  of  an  order  rendered  in  a  civil 
I    action  are   necessarily   civil.     Id. 

5.  APPEAL — ^IJNVERiifiED  MOTION — PARTIES. — ^Wheu   a  motion   to   dismiss  is   not  ' 

verified  and  therefore  the  facts  alleged  therein  cannot  be  deemed  proven, 
and  is  not  accompanied  by  a  copy  of  the  judgment  rendered  in  the  contempt 
proceedings  in  order  that  it  may  be  ascertained  whether  the  contempt  is 
civil  or  criminal  from  which  to  determine  whether  the  adverse  party  in  the 
•  action  is  a  party  to  the  appeal  taken  from  the  judgment  rendered  in  the 
contempt  proceedings  with  a  right  to  move  for  its  dismissal,  the  motion 
to  dismiss  cannot  be  considered.     Id. 

CONTRACT. 
1.  Contract  for  Sale  of  Sugar — Private  Contract — Assumption  of  Obliga- 
tions— Third  Party. — ^When  a  private  contract  is  entered  into  between 
the  owner  of  a  central  and  a  merchant  for  the  sale  of  sugar  for  a  fixed 
number  of  years  and  the  owner  of  the  central  Fells  the  sugar  to  another 
person  without  stipulating  in  the  agreement  that  the  purchaser  assumes 
the  obligations  of  the  vendor  as  to  the  former  contract,  the  purchaser  is  not 
bound  to  comply  with  the  said  contract  for  the  sale  of  the  sugar.  G. 
Ledesma  #*  Co.  v.  Central  Camhalachef  133. 
See  Obligations,  1,  2,  3;    Prescription,  1,  4. 

CONTROVERSY.    See  Abstract  Question,  1,  2,  3!, 

COUNTERCLAIM.    See   Divorce,    1,   2. 

CROSS-COMPLAINT. 
1.  Answer — Pleading. — A  cross-complaint  must  allege  a  cause  of  action  against 
the  plaintiff  and  not  a  defense  to  his  cause  of  action,  therefore  when  an 
answer  to  a  complaint  prays  for  judgment  as  a  cross-complaint  without 
complying  with  the  provisions  of  Fection  115  of  the  Code  of  Civil  Procedure, 
such  judgment  cannot  be  rendered.  Post  et  al.  v.  Veve  et  al.,  30. 
See  Divorce,   1. 

CUSTODIA  LEGIS.     See  Attachment,  3. 


DAMAGES.    See  Contract,  3;    Electric  Railway,  2;   Lease,  3;   Libel,  1. 
DEFECTIVE  MACHINERY.    See  Employers'  Liability,  1,  2. 
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DEFECTS.    See  Judicial  Sale,  1,  2,  5. 

DEMURRER. 

1.  Cause  op  Action — Geound  op  Demurree. — A  demurrer  under  section  106  of 

the  Code  o4  Civil  Procedure  on  the  ground  that  the  complaint  does  sot 
state  facts  sufficient  to  constitute  a  cause  of  action  is  sufficiently  explidt 
in  that  form  and  need  not  allege  the  grounds  on  which  it  is  based.  Mar- 
tinee  v.  JimSnes  et  al.,  196. 

2.  In  ruling  on  any  kind  of  demurrer  the  facts  must  be  accepted  as  set  up  in 

the  complaint  and  deduced  from  the  allegations,  without  deviating  from 
their  literal  meaning.     Stte'n  of  Suro  v.  Suc'n  of  Prado  et  ah,  227. 
See  Judgment  on  Pleadings,  1. 

DEPUTY  MARSHAL.     See  Judicial  Sale,   1. 

DESCRIPTION  OF  PROPERTY. 
1.  Record  of  Property. — Rural  and  urban  properties  are  distinguished  by  certain 
features,  such  as  the  nature  thereof,  the  name  by  which  they  are  known, 
their  location  and  their  boundaries  according  to  the  four  cardinal  points, 
and  these  facts  should  be  shown  in  the  record  in  the  registry.  Vecchini  v. 
Registrar  of  Property,  219. 

DEVICE.     See  Elections,  1,  2,  3,  6. 

DILATORY  PROCEEDINGS.    See  Appeal,  42. 

DILIGENCE.     See  Appeal,  23. 

DISCRETION  OF  CO\jRT.    See  Appeal,  18;    Certiorari,  4;   Injunction,  1. 

DISPOSSESSION. 

1.  Forcible  or  Fraudulent  Acts. — In  enacting  that  dispossession,  must  be  accom- 

plished by  forcible  or  fraudulent  acts.  Act  No.  43  of  March  13,  1913, 
does  not  make  it  a  necessary  requisite  that  dispossession  shall  be  effected 
by  physical  force  or  fraud,  it  being  sufficient  that  it  be  done  against  the 
will  of  the  possessor  or  without  his  consent.     Mattei  v.  Badillo,  159. 

2.  Id. — When  a  person  is  deprived  of  the  possession  of  his  property  against  his 

will,  this  constitutes  a  forcible  act  which  may  be  carried  into  effect  by 
force,  intimidation,  threats  or  any  other  act  affecting  the  liberty  of  the 
possessor.  When  a  person  is  deprived  of  his  possession  without  his  con- 
sent, there  exists  a  fraudulent  act  which  can  be  carried  into  effect  by 
means  of  fraud  or  deceit,  proi)erly  speaking,  or  by  any  other  act  equivalent 
to  deceit,  for  example,  surprise  or  acts  performed  unkno^^Ti  to  or  behind 
the  back  of  the  holder.     Id. 

3.  Id. — Threats — Fencing  in  Land. — A  person  is  deprived  of  possession  by 

forcible  or  fraudulent  acts  when,  as  in  the  case  at  bar,  it  is  proved  that 
the  defendant  threatened  anyone  entering  the  land  with  imprisonment, 
which  involves  an  element  of  force,  and,  in  addition,  placed  a  fence  around 
the  land  and  put  up  a  sign  forbidding  entrance,  to  the  surprise  and  behind 
the  back  of  the  lawful  owner,  thereby  showing  a  fraudulent  attempt  to 
dispossess  the  owner,  which  may  be  classified  as  a  fraudulent  act.     Id, 

DIVORCE. 
1.  Counterclaim. — Cross-Complaint. — ^A  counterclaim  or   cross-complaint  may 
be  filed  in  a  suit  for  divorce.     Pardo  v.  Pardo,  184. 
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2.  Id. — Abandonment. — The  time  elapsed  between  the  filing  of  the  complaint 

and  the  counterclaim  cannot  be  included  in  computing  the  period  of  one 

year  required  hj  Bubdivision  5  of  section   164  of  the  Civil  Code  as  the 

term  of  abandonment  necessary  to  constitute  a  cause  of.  action  for  divorce. 

'Id. 

DUPLICITY   OF   CHARGES.    See  Appeal,    5. 


EFFECTIVENESS  OF  JUDGMENT.     See  Appeal,  18;    Attachment,  1,  2,  3. 

EJECTMENT. 

1.  Description  of  Property — Possession. — In  an  action  of  ejectment  it  is  not 

enough  to  describe  the  property  sought  to  be  recovered.  It  must  be  shown 
in  addition  that  the  property  is  in  the  possession  of  the  defendant  and 
this  has  not  been  proved  in  the  present  case.  Vega  et  al.  v.  Rodriguez 
et  al,  318. 

2.  Possession — Presumption. — Pursuant  to  section  450  of  the  Civil  Code,  one 

who  is  in  possession  as  owner  has  in  his  favor  the  legal  presumption  that  he 
holds  imder  just  title  and  cannot  be  required  to  show  the  same.    Id. 

3.  Hereditary  Property. — The  proper  proceeding  for  recovering  a  hereditary 

interest  in  the  property  of  an  ancestor  upon  his  death,  either  testate  or 
intestate,  is  that  prescribed  by  the  Law  of  Special  Legal  Proceedings  of 
1905.     Id. 

ELECTIONS. 

1.  Electoral  Ballots — Device. — The  law  requires  that  political  parties  organ- 

ized or  to  be  organized  in  Porto  Hico  shall  use  a  device  on  the  electoral 
ballot  to  identify  and  distinguish  their  respective  tickets.  Matos  v.  Siaca, 
400. 

2.  Id. — Device. — The  selection  of  a  device  is  the  exclusive  privilege  of  each  party, 

and  the  law  prohibits  expressly  only  that  they  adopt  as  such  the  national 
flag,  the  coat  of  arms  of  Porto  Bico,  or  of  the  United  States,  or  any 
device  which,  in  the  opinion  of  the  Secretary  of  Porto  Rico,  resembles 
too  closely  a  device  already  selected  by  some  other  party.    Id, 

3.  Id. — The  device  submitted  by  the  *'Unionistas  de  Ponce"  party  to  the  Secre- 

tary of  Porto  Rico  and  which  is  the  object  of  this  proceeding,  does  not 
come  within  the  express  prohibition  of  the  Election  Law.     Id. 

4.  Construction  op  Election  Laws — Intention  op  Legislators. — In  constru- 

ing statutes  governing  elections,  the  intention  of  the  legislators,  which  is 
the  supreme  law  under  the  Constitution,  should  be  borne  in  mind  and  effect 
should  be  given  to  the  express  will  of  the  majority  by  allowing  each  elector 
to  cast  his  vote  according  to  the  dictates  of  his  own  conscience.     Id. 

5.  Public  Policy — How  Determined. — The  public  policy  of  a  state  or  nation 

should  be  determined  by  its  constitution,  its  statutes  and  its  jurisprudence 
and  not  by  the  different  opinions  of  laymen,  attorneys,  or  judges  in  regard 
to  the  requirements  and  interests  of  the  public.     Id. 

6.  Public   Policy   of  Porto  Rico  as  to   Number  op  Emblems   Common   to 

People  at  Large  and  their  \Jse  as  Electoral  Devices. — **Flag  op 
Porto   Rico." — The   line   of   conduct   sketched   by   the   Legislature   being 
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discerned  plainly  from  an  examination  of  the  history  of  the  law  in  force 
regulating  the  matter,  and  the  so-called  '*Flag  of  Porto  Rico*'  not  being 
included  among  the  emblems  specified  therein  as  common  to  all  the  people, 
it  was  held,  without  considering  whether  the  said  flag  could  really,  be  so 
classified,  that  the  Secretary  of  Porto  Rico  was  not  authorized  by  law  to 
lefuse  to  register  the  same  on  the  electoral  ballots  as  a  part  of  the  device 
selected  by  the  '^Unionistas  de  Ponce''  party.  Id. 
Sec  Appeal,  38. 

■ 

ELECTRIC  RAILWAY. 

1.  BoAKDS  AT  Crossing — Tacit  Acquiescence. — ^When  the  evidence  shows  that 

boards  have  existed  at  a  crossing  on  the  track  of  an  electric  railway  company 
for  six  months  for  the  convenience  of  persons  crossing  the  track,  although 
it  is  shown  that  the  said  company  did  not  place  the  boards  there  or  ex- 
pressly consent  that  they  should  be  placed  by  another  person,  it  cannot 
plead  ignorance  and  the  presumption  is  that  the  company  tacitly  acquiesced 
in  the  same,  and,  therefore,  that  it  must  answer  for  all  the  consequences 
arising  from  such  acquiescence.     Font  v.  P.  22.  B'y,  L.  ^  P.  Co.,  7. 

2.  Id. — Accident — Playing   on    Track — Damages. — When    tlie   evidence   shows 

that  the  plaintiff  was  struck  by  an  electric  car  while  playing  on  some 
boards  placed  at  a  crossing  for  the  convenience  of  persons  crossing  the 
track,  said  plaintiff  is  barred  from  claiming  damages  on  the  ground  that 
the  cause  of  the  accident  was  the  defective  condition  of  said  boards.     Id. 

EMBEZZLEMENT. 
1.  Agent — Owner. — It  was  shown  in  the  present  case  that  the  accused,  a  seller 
of  bread,  was  not  a  salaried  agent  of  the  owner  of  the  article,  and  the 
evidence  further  tended  to  show  that  when  the  bread  was  delivered  to  the 
seller  he  immediately  acquired  the  ownership  thereof  although  he  did 
not  pay  for  it  at  the  time,  and  that  the  amount  which  he  finally  owed 
was  the  balance  resulting  against  him  in  a  long  account  current  which 
he  had  with  the  said  owner.  Held:  That  under  such  circifmstances  and  as 
there  is  nothing  in  the  record  to  show  that  the  accuped  had  acted  with 
criminal  intent,  he  could  not  be  considered  guilty  of  the  crime  of  embezzle- 
ment charged   by  the  fiscal.    People  v.   Rivera,  366. 

EMPLOYERS'  LIABILITY. 

1.  Depect  in  Machinery — Cause  op  Accident. — ^When,  as  in  the  case  at  bar,1t 

is  proved  that  the  plaintiff  worked  as  machinist  in  the  factory  of  the 
defendant  for  several  years  and  that  one  of  his  duties  was  to  repair  the 
defects  in  the  clutch  of  the  machine  and  that  the  accident  which  caused 
the  injury  to  the  plaintiff  did  not  occur  while  the  machine  w^as  in  operation, 
thus  causing  the  jumping  out  or.  breaking  of  the  clutch,  but  occurred  while 
the  plaintiff  was  repairing  the  defects  of  the  same,  it  cannot  be  concluded 
that  the  accident  was  the  necessary  and  exclusive  consequence  of  any  defect 
in  defendant's  machinery,  within  the  meaning  of  the  act  in  force  relating 
to  the  liability  of  employers.  Cartagena  v.  Mayagues  Light  and  Ice  Co., 
167. 

2.  Id. — ^Assumption  op  Risk. — When,  as  in  the  case  at  bar,  the  defect  in  the 

clutch  of  the  defendant's  machinery  existed  from  the  time  of  its  instalia* 


Vol.  21,P.  R.  R.  Index.  565 

EMPLOYERS'  LIABILITY— <;ontinued. 

tion  in  the  year  1895,  since  which  time  the  plaintiff  had  been  in  charge  of 
the  same,  knew  of  the  said  defect  and  voluntarily  assumed  the  obligation 
to  repair  the  same,  and  there  is  nothing  to  show  that  he  specifically  called 
the  attention  of  the  defendant  to  the  fact  that  the  adjustment  in  the 
clutch  in  the  manner  which  he  had  followed  for  many  years  placed  his  life 
in  danger  or  exposed  him  to  bodily  injury  and  that  the  defendant  promised 
to  repair  the  defect  permanently  or  that  the  accident  occurred  during  a 
period  which  would  reasonably  warrant  the  deduction  that  the  plaintiff 
had  continued  to  work  under  the  impression  that  the  defendant  would 
repair  the  defect,  it  must  be  concluded  that  he  voluntarily  assumed  the 
risk  of  his  employment  and  must  take  the  consequences  of  his  own  acts. 
Id, 

EBBOR.    See  Appeal,  4,  8,  9;   Evidence,  21;   Murder,  3. 

EVIDBNCE. 

1.  Contradictory  Evidence. — ^Findings  of  Trial  Court. — ^When  the  evidence 

is  contradictory  as  to  the  manner  in  which  an  accident  occurred,  the  weight 
given  thereto  by  the  trial  court  should  be  accepted  unless  it  is  shown  that 
the  said  court  was  influenced  by  passion,  prejudice  or  partialixy,  or  com- 
mitted some  manifest  error.     Bamirez  v.  MartineBj  23. 

2.  Exception — Leading  Question — Transcript  op  Record. — When  a  question  is 

objected  to  on  the  ground  that  it  is  leading,  it  is  necessary  that  the  question 
alleged  to  be  leading  be  transcribed  verbatim  in  the  record  in  order  that 
the  .Supreme  Court  may  pass  upon  the  exception  taken  to  the  overruling  of 
the  said  objection    People  v.  CerecedOf  52. 

3.  Error  Not  Prejudicial — Temporary  Admission  op  Evidence. — ^When  in  a 

trial  before  a  court  without  a  jury  the  court  allows  testimony  objected 
to  to  remain  in  the  record  temporarily,  if  the  party  making  the  objection 
failed  to  insist  subsequently  that  it  be  eliminated  from  the  record  and, 
besides,  the  rest  of  the  evidence  is  sufficient  without  said  testimony  to 
establish  the  guilt  of  the  accused,  the  error  which  may  have  been  com- 
mitted by  the  court  cannot  be  deemed  prejudicial  to  the  accused.     Id. 

4.  Evidence  Obtained  by  Search  Warrant — Objection. — When  evidence  ob- 

tained under  search  warrant  is  offered  against  the  accused  and  he  makes 
no  objection  thereto  until  the  trial  is  in  progress,  the  objection  to  its 
admission  is  too  late  and  the  admission  of  the  evidence  is  not  error.     Id, 

5.  Lottery — Purchaser  op   Tickets — Accomplice. — According  to   section   293 

of  the  Penal  Code,  the  sale  and  not  the  purchase  of  lottery  tickets  consti- 
tutes the  crime,  therefore  the  purchaser  is  not  an  accomplice  and  his 
testimony  is  admissible  against  the  seller  without  being  corroborated-  in  the 
manner  required  by  section  253  of  the  Code  of  Criminal  Procedure.     Id, 

6.  Id. — ^In  a  prosecution  for  the  sale  of  lottery  tickets  it  is  not  necessary  to 

offer  in  evidence  the  tickets,  and  when  the  evidence  shows  that  lottery 
tickets  were  sold,  this  alone  is  sufficient  to  prove  the  existence  of  the 
lottery.    Id. 

7.  Purchaser  op   Tickets — Accomplice. — The  purchaser  of  lottery  tickets  is 

not  an  accomplice  of  the  vendor,  therefore  his  testimony  is  admissible 
without    corroboration.     People   v.    Cerecedo,   60. 
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8.  After  an  examination  of  the  evidence  in  this  case  it  was  held  that   it  "waa 

sufficient  to  prove  the  offense  of  the  sale  of  lottery  tickets  by  the  accused. 
Id. 

9.  Objection. — When  a  court  is  trying  a  criminal  case  it  will  not  consider  an 

objection  made  to  the  manner  in  which  documents  properly  offered  in  evi- 
dence and  esfential  to  the  case  may  have  been  obtained.  Id. 
30.  Contradictory  Evidence — ^Finding  op  Trial  Court. — ^When  the  evidence  is 
contradictory  the  weight  of  preponderance  given  thereto  by  the  trial  court 
will  not  be  reversed  on  appeal  unless  there  exist  special  reasons  therefor. 
Freyre  v.  Cabassa  et  aX.,  94. 

11.  Id. — ^Promissory  Note — Genuineness  op  Signature — Transcript  op  Rec- 

ord— ^Finding  op  Trial  Court. — ^When  the  evidence  is  contradictory  as  to 
the  genuineness  of  the  signatures  to  various  promissory  notes  the  weight 
given  thereto  by  the  trial  court  after  making  a  comparison  of  the  signatures 
attacked  with  other  original  documents  containing  the  genuine  signatures 
of  the  party  cannot  be  reviewed  by  this  court  when  the  original  documents 
which  served  as  a  basis  for  the  comparison  are  not  included  in  the  trans- 
cript of  the  record,  it  not  being 'sufficient  to  include  type\iTit ten  copies  of 
said   documents  in  the  statement   of  the  case.     Id. 

12.  Error. — The  admission  of  evidence  tending  to  show  that  a  witness  had  an 

old  and  vexatious  claim  against  the  defendant  which  the  latter  had  refused 
to  acknowledge  and  offered  in  order  that  the  court  might  take  such  fact 
into  consideration  in  weighing  the  testimony  of  the  witness  against  the 
interests  of  the  defendant,  does  not  constitute  a  fundamental  error  although 
such  evidence  was  not  actually  introduced  at  the  proper  time.  Eico  v. 
Ldpes,   201. 

13.  Id. — The  court  does  not  commit  a  fundamental  error  in  an  action   of  this 

kind  by  admitting  in  evidence  certificates  of  the  civil  registry  showing 
that  the  plaintiff  ^s  mother  had  other  children  while  single  and  a  deed  of 
gift  in  which  the  defendant's  predecessor  in  interest  solemnly  declared 
that  he  had  no  legitimate,  acknowledged  or  natural  children,  especially 
when,  as  in  the  case  at  bar,  these  facts  are  alleged  in  the  answer  as  matters 
of   defence.    Id. 

14.  Id. — Contradictory  Evidence — Finding  op  Trial  Court. — When  the  evidence 

is  contradictory  and  the  trial  court  finds  in  favor  of  one  of  the  parties, 
this  court  will  accept  such  finding  as  just  and  proper  unless  it  is  shown 
that  the  trial  court  was  influenced  by  passion,  prejudice  or  partiality,  or 
committed   a  manifest   error.     Id. 

15.  Evidence  tending  to  show  that  the  plaintiff's  mother  had  carnal  intercourse 

with  other  men  during  the  period  in  which  the  plaintiff  could  have  been 
begotten,  is  admissible  in  cases  of  this  kind.     Id. 

16.  Motion  to  Quash. — After  considering  the  evidence  admitted  in  this  case  it 

was  held  that  it  was  sufficient  to  show  the  commission  of  the  crime  charged 
in  the  information,  and  that  therefore  the  court  did  not  err  in  overruling 
the  motion  to  quash  made  by  the  accused.     People  v.  Ahino,  266. 

17.  Finding  op  Trial  Court — Passion,  Prejudice,  or  Partiality. — ^When  the 

evidence  is  contradictory  the  weight  given  thereto  by  the  trial  court  will 
not  be  disturbed  unless  it  is  shown  that  the  said  court  was  influenced  by 
passion,   prejudice,   or   partiality,   or   committed   manifest   error.     Id. 
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18.  Statement  op  Victim — Res  Gestae — Statement  in  Articulo  Mortis. — 
The  victim  in  this  case  charged  the  first  person  whom  he  met  after  being 
stabbed  to  look  after  his  wares,  but  shortly  afterwards  said  that  he  had 
been  stabbed  and,  on  being  questioned,  said  that  Josefino  Crespo  was  his 
assailant.  It  was  held  that  such  evidence  was  admissible  as  part  of  the 
res  gestoB  and  th&t  the  liscal  could  not  maintain  on  appeal  that  such  evidence 
was  admissible  as  a  dying  statement,  because  when  the  said  evidence  was 
objected  to  in  the  trial  court  the  iiscal  stated  that  he  offered  it  as  part  of 
the  res  gestae.  People  v.  Crespo,  285. 
V  19.  Res  Gestae. — Determining  whether  a  part  of  the  evidence  constitutes  a  part 
of  the  res  gestae  or  not  is  the  province  of  the  court,  and  the  jury  has  the 
right  to  consider  that  part  of  the  evidence  in  conjunction  with  all  the  evi- 
dence introduced  in  the  case.     Id. 

20.  Instructions  to  Jury — Circumstantial  Evidence. — In  cases  depending  on 

circumstantial  evidence  the  court  should  instruct  the  jury  regarding  the 
nature  of  such  evidence,  and  when,  as  in  the  case  at  bar,  only  a  portion  of 
the  evidence  is  of  such  character,  the  judge  should  explain  it  in  his  instruc- 
tions.    Id. 

21.  Id. — The  statement  by  the  judge  in  his  instructions  to   the   jury  that   the 

accused  had  stood  mute  and  had  not  explained  to  them  how  the  crime  was 
committed,  constitutes  a  fundamental  error  as  this  might  induce  the  jury 
to  believe  that  it  was  necessary  for  the  accused  to  offer  evidence  in  explana- 
tion of  his  conduct.     Id. 

22.  View — Finding  of  Trial  Court — Objection  in  Lower  Court. — ^When  it  is 

alleged  for  the  first  time  on  appeal  that  the  findings  of  the  court  as  to 
facts  which  have  been  considered  by  it  by  virtue  of  a  view  are  inconsistent 
with  the  evidence,  this  court  should  accept  the  findings  because  the  result 
of  the  view  was  not  objected  to  in  the  lower  court.  Muriel  v.  Marchdn, 
2flO. 

23.  Negligence — Onus  Probandi. — ^When,  as  in  the  case  at  bar,  it  is  not  shown 

clearly  that  the  building  was  under  the  sole  charge  of  the  defendant  and 
that  the  opening  in  the  floor  through  which  the  plaintiff  fell  was  sometimes 
covered  and  sometimes  not,  the  burden  is  on  the  plaintiff  to  prove  that  the 
negligence  in  allowing  the  said  opening  to  be  uncovered  when  the  accident 
occurred  was  directly  attributable  to  the  defendant.     Td. 

24.  Reference  to  Facts  Proved  in  Another  Case. — ^As  there  is  not  the  slightest 

indication  in  the  record  of  this  case  of  any  admission,  stipulation,  or 
proof  tending  to  suggest  to  the  lower  court  that  the  evidence  in  this  case 
would  be  a  simple  repetition  of  that  introduced  in  another  former  case, 
said  court  cannot  take  it  for  granted  that  this  may  be  true,  nor  can  it  be 
presumed  that  the  court  did  so,  especially  when  in  giving  its  reasons  for 
adopting  the  opinion  delivered  in  the  former  case  as  grounds  for  the  order 
made  in  this  case  the  court  stated  that  ''the  facts  on  which  th^said  ruling 
in  that  case  was  based  are  identical  with  the  facts  alleged  in  the  present 
information,  with  the  exception  of  the  dates  on  which  the  acts  are  alleged 
to  have  been  committed,  as  to  which  there  is  a  difference."  People  v. 
Fafardo,   429. 

25.  Contradictory  Evidence — Finding  op  Trial  Court. — ^When  the  evidence  is 

contradictory  the  finding  of  the  trial  court  will  not  be  disturbed  by  this 
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court  when  it  is  not  shown  that  it  was  influeneed  by  passion,  prejudice, 
or  partiality,  or  that  it  committed  manifest  error.  People  v.  Serrcmo, 
484.     . 

See  Fraud,  2 ;   Libel,  4 ;    Natural  Children,  5,  9,  10 ;    New  Trial,  1 ; 
Pleading,  2;    Seduction,  3,  2,  3,  4,  5,  C. 

EXTENSION  OF  TIME. 

1.  Statement  of  Case — Bill  of  Exceptions. — An  extension  of  time  for  filingr 

the  statement  of  the  case  and  bill  of  exceptions  in  the  lower  court  applied 
for  before  the  expiration  of  the  legal  period  of  time,  is  not  void  because 
granted  after  the  expiration  of  the  said  period.  Soriano  et  al.  v.  Bexach 
et  ah,  411. 

2.  Id. — ^BiLL  OF  Exceptions — Extension  of  Time. — ^The  statement  of  the  case 

and   bill   of  exceptions  will   not  be   stricken  from  the   transcript   of  the 
.  record  for  the  only  reason  that  said  papers  were  filed  within  an  extension 
of  time  which  was  applied  for  in  due  time  but  granted  after  the  legal 
period  of  time  had  expired.    7<2. 

X  Statement  of  Case — Legal  Period. — Section  140  of  the  Co4e  of  Civil  Proce- 
dure does  not  confer  powers  upon  a  district  court  to  admit  and  approve 
a  statement  of  the  case  filed  within  an  extension  of  time  granted  after 
the  expiration  of  the  legal  period.    Ex  parte  Delie  et  al.  v.  Franco,  498. 

4.  Legal  Period. — An  extension  of  time  granted  after  the  legal  period  has  ex- 

pired is  void.     Id, 

5.  Id. — Transcript  op  Record. — An  extension  of  time  granted  after  the  expira- 

tion of  the  legal  period  fixed  for  filing  a  statement  of  the  case  being  void, 
the  period  of  thirty  days  for  filing  a  transcript  of  the  record  begins  to 
run  from  the  date  of  the  filing  of  notice  of  appeal,  and  if  the  said  tran- 
script of  the  record  is  not  filed  within  said  time  the  appeal  will  be  dis- 
missed.    Id. 

6.  Statement  op  Case. — An  extension  of  time  granted  after  the  expiration  of 

the  legal  period  is  void  and  the  approval  of  a  statement  of  the  case 
presented  within  said  void  extension  of  time  should  be  denied.  Bossy  v. 
Femdndez,  500. 

7.  Id. — Construction. — In  the  matter  of  extension  of  time  in  which  to  file  a 

statement  of  the  ease  section  353  of  the  Code  of  Civil  Procedure  should 
be  construed  in  connection  with  section  299  of  the  same  code  as  amended, 
and  in  this  specific  case,  with  sections  5  and  6  of  the  Act  of  March  10, 
1904,  creating  the  office  of  stenographers  of  the  district  courts.  Belaval  v. 
Cdrdova  Pdvila  et  al,  509. 

8.  Id. — Construction — Discretion  op  Court. — The  amendment  of  section  299 

of  the  Code  of  Civil  Procedure  by  Act  No.  70  of  March  9,  1911,  shows 
that  it  was  the  intention  of  the  Legislature  to  remove  impediments  to  the 
speedy  prosecution  of  appeals,  and  the  district  court  in  the  exercise  of 
its  discretional  power  cannot  grant  an  indefinite  extension  of  time  for  ap- 
pellant to  prepare  a  draft  of  a  statement  of  the  case.     Id. 

9.  Id. — Indefinite  Extension  op  Time — ^Jurisdiction. — An  order  of  a  district 

court  granting  ' '  an  extension  of  thirty  days  from  the  date  of  the  delivery 
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of  the  stenographic  record  for  filing  a  statement  of  the  case"  is  void  be- 
cause made  without  jurisdiction.     Id, 
See  Appeal,  10,  18,  24. 

« 

EXTINGUISHMENT  OF  ACTION.     See  Appeal,  27. 


FEDERAL  COURT.     See  Jurisdiction,  1. 

PEES. 

1.  Ordeb  op  District  Court  Granting  Leave  to  Sue  in  Forma  Pauperis — 
Eppect  on  Secretary  op  Supreme  Court. — Orders  of  district  courts 
granting  leave  to  sue  in  forma  pauperis  only  relieve  the  party  interested 
from  the  payment  of  fees  accruing  in  said  courts,  pursuant  to  the  Act  of 
March  10,  1904,  but  do  not  extend  to  obliging  the  secretary  of  this  court  to 
abstain  from  the  collection  of  the  fees  prescribed  by  the  Act  of  March  12, 
1908.     Falco  v.  Herndndee,  424. 

PBAUD. 

1.  Insuppiciency  op  Complaint — Depects. — ^In  order  that  a  complaint  alleging 

fraud  may  be  sufficient,  the  facts  alleged  therein  must  be  of  such  a  char* 
acter  that,  admitting  them  to  be  true,  they  would  support  a  judgment 
against  the  defendant,  which  does  not  occur  in  the  present  case  where  the 
allegation  of  fraud  is  limited  to  deductions  and  suppositions.  A  defect 
of  this  nature  in  the  complaint  may  be  corrected  by  amendment.  Martinee 
V.  Jiminez  et  al.,  196. 

2.  Evidence. — Evidence  of  fraud  should  be  strong.     GordUs  et  al.  v.  Sttcs,  of 

Froutera,  Ltd.,  213. 

3.  Power  of  Attorney — Evidence. — Upon  considering  the  evidence  in  this  case 

it  was  held  that  it  was  insufficient  to  show  that  the  execution  of  the  power 
of  attorney  assailed  in  this  action  was  attended  by  fraud  and  deceit.     Id. 
See  Prescription,  3. 


GANANCIAL  PROPERTY. 

1.  Purchase  by  Spouse — Origin  op  Purchase  Price — Curable  Depect.-^Iu  a 

deed  of  conveyance  of  real  property  executed  in  favor  of  one  of  the 
spouses  it  is  not  necessary  to  prove  the  origin  of  the  purchase  price  of 
the  property  unless  the  deed  shows  an  intention  to  treat  the  same  as  the 
private  property  of  the  purchaser,  or  the  purchaser  seeks  to  record  the 
same  as  such  and  not  as  the  property  of  the  conjugal  partnership.  Ba- 
tista V.  Registrar  of  Property,  78. 

2.  Id. — Private  Property  of  Spouse — Origin  op  Purchase  Price. — When  one 

of  the  spouses  acquires  property  during  the  wedlock  as  his  own  private 
property  it  must  be  stated  in  the  deed  of  acquisition  that  tUe  money  with 
which  the  property  was  purchased  belonged  to  him  exclusively.     Id. 
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HABEAS  CORPUS. 
1.  Appeal — Transcript  of  Record. — The  fact  that  the  appellant  in  habeas 
cor|«M  .proceedings  failed  to  file  a  transcript  of  the  record  in  the  Supreme 
Court  is  no  ground  for  the  dismissal  of  the  appeal  at  the  instance  of  the 
respondent,  for,  in  accordance  with  the  Habeas  Corpus  Act  of  March  12^ 
1903,  the  judge  or  court  a  quo,  and  not  the  appellant,  should  send  up  the 
transcript  of  the  record  to  the  Supreme  Court.     Cuevas  v.  Cartagena,  .51. 


INFORMATION. 

1.  Statutory   Language. — ^When   an   information    follows   the  wording   of  t he- 

statute  defining  the  crime,  as  a  general  rule  the  information  is  sufficient 
unless  certain  acts  are  necessary  to  constitute  the  crime.  People  v.  Pi' 
zarro,  17. 

2.  Mayhem — Intention. — As  the  Penal  Code  does  not  require  that  a  specific 

intention  be  proved  in  orfler  to  secure  conviction  for  the  crime  of  may- 
hem, inasmuch  as  every  person  must  answer  for  the  natural  consequences 
of  his  wilful  or  malicious  acts,  the  information  need  not  allege  intention 
to  commit  mayhem.     Id, 

3.  Justification  or  Excuse — Legal  Bar. — After  considering  the  amended  in- 

formation it  was  held  that  the  facts  alleged   constitute  a  public  offense 
and   that   the   information   contains   nothing   which,    if    true,    would    con- 
stitute a  justification  or  legal  excuse  for  the  offense  charged  or  a  legal 
bar  to  the  action.     People  v.  Fajardo,  429. 
See  Breach  of  Peace,  1;  Internal  Revenue  Law,  5;  Pleading,  1. 

INHERITANCE. 

1.  Property  of  Spouses — Liquidation  of  Conjugal  Partnership. — ^When,  as 

in  the  case  at  bar,  it  appears  that  the  wife  inherited  certain  property 
during  wedlock  and  sold  it,  she  receiving  the  price  therefor,  and  it  is  not 
shown  that  she  afterwards  delivered  it  to  her  husband,  it  is  not  possible  in 
liquidating  the  conjugal  partnership  upon  the  death  of  the  husband  to 
deduct  the  value  of  said  property.     Bovira  v.  Reg.  of  Property,  394. 

2.  Paraphernal  Property — Administration. — In  accordance  with  the  old  code, 

in  order  that  the  husband  may  administer  the  paraphernal  property  of 
his  wife,  it  is  necessary  that  the  said  property  be  delivered  to  him  openly 
»and  with  the  evident  intention  of  having  him  administer  the  same;  and, 
in  case  of  doubt,  it  must  be  inferred  that  such  delivery  was  not  made  and 
that  the  administration  of  the  paraphernal  property  not  delivered  in  such 
manner  to  the  husband  corresponds  to  the  wife.     Id. 

3.  Judicial  Approval — Minors — ^Partition  by  Private  Document. — In  accord- 

ance with  section  71  of  the  Act  of  March  9,  1905,  relating  to  special  legal 
proceedings,  as  amended  by  the  Act  of  March  8,  1906,  when  a  partition  of 
inheritance  is  made  in  a  private  document  and  submitted  to  the  approval  of 
the  court  because  of  minor  heirs  interested,  the  certificate  issued  by  the  sec- 
retary of  the  court  of  the  partition  and  of  the  decree  approving  the  same 
is  recordable  when  it  contains  all  the  necessary  requisites,  and  it  is  not 
necessary  to  file  the  said  document  in  a  notarial  protocol.     Id. 
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4.  Inheritance  Tax — ^Record  of  Title. — When,  as  in  the  present  case,  the  heirs 
consist  only  of  the  children,  and  the  widow,  the  same  act  exempts  them 
from  the  payment  of  inheritance  tax,  and  the  failure  to  present  a  receipt 
for  the  payment  of  said  tax,  or  a  certificate  of  exemption,  in  the  registry  is 
not  a  defect  preventing  the  recording  of  the  partition  of  inheritance.  Id. 
See  Ejectment,  3. 

INHERITANCE  TAX.     See  Inheritance,  4. 

INJUNCTION. 

1.  Discretion  op  Court. — The  ratification  or  dissolution  of  a  preliminary  in- 

junction rests  in  the  sound  discretion  of  the  court,  governed  by  wise  and 
just  rules,  and  unless  it  is  shown  that  the  trial  judge  abused  his  dis- 
cretional power,  his  discretion  should  not  be  controlled  by  the  appellate 
court.    Le6n  et  ah  v.  Coldn  et  al,,  259. 

2.  Stay  or  Execution. — An  injunction  may  stay  temporarily  the  execution  of 

a  judgment  in  order  to  prevent  waste  and  litigation.     Id. 

3.  Affidavit  to  Petition — Perjury. — Although  the  affidavit  to  the  petition  in 

this  case,  to  the  effect  that  the  facts  alleged  therein  are  known  to  the  af- 
fiant of  his  own  knowledge,  is  not  in  strict  accord  with  section  118  of 
the  Code  of  Civil  Procedure,  nevertheless  it  cannot  be  concluded  that  it 
is  void  inasmuch  as  it  may  be  considered  sufficient  to  make  the  affiant 
liable  for  perjury  if  it  is  proved  that  the  allegations  are  not  true.  Id. 
See  Surety,  3,  5,  6. 

INNUENDO.     See  Libel,  3. 

INSTRUCTIONS  TO  JURY.    See  E\aDENCE,  20,  21 ;  Murder,  3 ;  Seduction,  7. 

INTENTION.    See  Adulterated  Milk,  3;  Information,  2. 

INTERVENTION. 

1.  Intervention  in  Ow>fER8Hip  of  {Ieal   Property — Defective  Complaint — 

Conclusion  op  Law. — The  complaint  in  this  case  alleges  that  the  prop- 
erty attached  includes  a  part  of  the  plaintiff's  house,  but  the  descriptions 
of  the  two  houses  do  not  show  that  the  plaintiff's  property  adjoins  that  of 
the  defendant.  Held:  That  the  complaint  is  defective  because  the  said 
allegation  is  a  conclusion  of  law.     Rodriguez  v.  Heyes  et  aL,  45. 

2.  Id. — Restitution  of  Property  Attached. — The  essential  object  of  an  action 

of  intervention  in  ownership  of  real  property  is  to  claim  the  ownership 
and  restitution  of  the  property  attached  or  of  a  specified  part  thereof.  Id. 

m 

3.  Id. — Erroneous  Attachment — Acts  of  Marshal. — When  a  claim  is  made 

to  property  erroneously  attached  by  the  marshal  and  there  is  no  showing 
in  the  transcript  of  the  record  as  to  whether  the  marshal  made  return  of 
the  writ  of  attachment  after  service  or  gave  a  description  of  the  property 
to  the  court  or  to  the  registry  of  property  or  took  actual  possession  of 
the  property,  this  court  has  no  grounds  upon  which  to  decide  whether  the 
plaintiff  has  really  suffered  any  damage  by  having  been  deprived  of  a 
part  of  his  property.     Id. 

4.  Judgment  by  Default — ^Trial. — Pursuant  to  section  72  of  the  Code  of  Civil 

Procedure,  leave  to  intervene  must  be  applied  for  previous  to  the  trial. 
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After  judgment  by  default  has  been  entered  against  the  defendant  no  in- 
tervention can  be  solicited  because  the  rendition  of  judgment  is  equivalent 
to  the  holding  of  a  trial  within  the  meaning  of  the  said  section.  Pillot  v. 
Pillot,  188. 

INTERNAL  REVENUE  LAW. 

1.  Judgment — New  Trial. — Considered  alone  and  without  reference  to  the  tran- 

script of  the  record,  the  judgment  rendered  in  this  case  is  defective  and 
technically  insufficient  because  it  fails  to  state  what  section  of  the  Internal 
Revenue  Law  was  violated,  but  this  of  itself  is  not  suficient  ground  for 
the  reversal  of  the  judgment  and  the  granting  of  a  new  trial.  People  v. 
Alvaree,  80,  89. 

2.  Ebbors  Not  Prejudicial — Construction  op  Law — Judgment. — The  provi- 

sions of  sections  362  and  364  of  the  Code  of  Criminal  Procedure  in  rela- 
tion to  section  1  of  the  Act  of  May  30,  1904,  should  be  construed  liberally 
in  the  sense  that  judgments  appealed  from  should  not  be  reversed  for  de- 
fects which  do  not  prejudice  the  accused  and  to  the  end  of  procuring  a 
speedy,  practical  and  free  administration  of  justice.    Id. 

3.  Judgment — ^Modification   op  Judgment. — ^In  accordance  with  sections   362 

and  364  of  the  Code  of  Criminal  Procedure  in  relation  to  the  Act  of 
May  30,  1904,  the  Supreme  Court  is  empowered  to  modify  a  judgment  ap- 
pealed from  and  affirm  the  same  in  its  modified  form  when  said  judgment 
is  defective  in  failing  to  state  the  section  of  the  Internal  Revenue  Law 
violated  by  the  accused,  and  for  this  purpose  it  may  consider  the  record 
as  a  whole.     Id, 

4.  Sale  by  Agent  Without  License — ^License  op  Principal. — ^When,  as  in  the 

present  case,  a  person  makes  a  sale  of  liquors  without  the  license  required 
by  the  Internal  Revenue  Law,  but  acted  in  good  faith  as  the  agent  or 
partner  of  the  seller,  the  license  which  the  principal  has  to  sell  liquors  is 
sufficient  to  exempt  the  agent  from  liability  under  the  Internal  Revenue 
Law.     Id. 

5.  Unlawpul  Removal  op  Alcohol — Inpobmation.— When  in  the  case  of  an 

alleged  violation  of  the  Internal  Revenue  Act  the  original  information 
charges  that  a  certain  quantity  of  alcohol  was  removed  from  a  distillery 
without  the  payment  of  the  internal  revenue  tax  and  the  amended  informa- 
tion alleges  that  the  accused  defrauded  The  People  of  Porto  Rico  of  the 
amount  of  the  internal  revenue  tax  on  a  specified  quantity  of  alcohol  by 
failing  to  pay  said  tax  at  the  time  required  by  law  and  in  the  manner  pro- 
vided for  by  the  regulations  promulgated  by  the  Treasurer  of  Porto  Rico, 
setting  out  also  in  detail  the  acts,  means,  and  manner  by  which  the  said 
fraud  was  committed,  although  the  second  information  only  states  more 
clearly  and  precisely  the  offense  charged  in  the  original  information  and 
although  the  latter  may  be,  perhaps,  sufficient  to  support  a  conviction  for 
the  offense  charged  in  the  amended  information,  it  is  not  necessarily  true 
that  such  amended  information  is  ''the  same  thing  stated  in  more  words." 
.    People  V.  Fajardo,  429. 

J 

JOINDER.     See  Appeal,  28. 

JUDGMENT.     See  Internal  Revenue  Law,  1,  2,  3;    Promissory  Note.  1,  2. 
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JUDGMENT  BY  DEFAULT.     See  Intervention,  4. 

JUDGMENT  ON  PLEADINGS. 
1.  Setting  Aside  Information — ^Dismissal  op  Action — Construction  or  De- 
cision.— The  dispositive  part  of  the  decision  appealed  from,  based  upon 
an  opinion  delivered  in  another  former  ease  which  was  made  a  part  of 
the  said  decision  in  view  of  the  supposed  identity  of  the  facts  alleged  in 
the  aifiended  information  with  the  facts  proved  in  the  former  case,  reads 
as  follows :  *  *  *  *  *  that  the  facts  stated  in  the  information  do  not 
constitute  an  offense  against  the  laws  of  Porto  Rico,  therefore  the  court 
rules  that  the  said  information  should  be,  and  hereby  is,  set  aside  (deses- 
timar)  and  the  same  should  be  pigeonholed  (arcMvar)  and  dismissed  (so- 
hreseer).''  It  was  held  that  what  the  court  found,  as  is  shown  on  the 
face  of  the  said  decision,  was  that  the  facts  alleged  in  the  amended  com- 
plaint did  not  constitute  an  offense  against  the  laws  of  Porto  Rico  and 
that  what  the  court  did  was  to  set  aside  the  said  amended  information, 
and  that  the  decision  appealed  from,  liberally  construed,  amounts  to  a 
judgment  in  favor  of  the  accused  on  the  court's  own  motion  in  the  nature 
of  a  demurrer,  and  that  by  no  means  can  the  said  decision  be  construed  as 
a  dismissal  of  the  action  in  furtherance  of  justice  under  section  451  of  the 
Code  of  Criminal  Procedure.  People  v.  Fajardo,  429. 
See  Appeal,  29;  Pleading,  1,  2. 

JUDGMENT  ROLL.     See  Appeal,  2. 

JUDICIAL  ADMINISTRATION. 

1.  Motion  to  Amend — Appeal. — A  decision  overruling  a  motion  to  annul  the 

appointment  of  a  judicial  administrator  is  appealable.  Ex  parte  Ace- 
vedo,  70. 

2.  Verification   op   Petition — Amended   Petition — ^Public   Instruments  Ac- 

companying Petition. — ^When  a  petition  for  judicial  administration  con- 
taining all  the  requirements  of  section  23"  of  the  Law  of  Special  Legal 
Proceedings  of  Marcl^  9,  1905,  is  presented  and  denied  and  no  appeal  is 
taken  from  the  decision  of  denial,  but  later  another  unsworn  petition  is 
presented  repleading  the  same  facts  and  adding  some  averments  of  the 
petitioner  not  required  by  law,  the  second  petition  may  be  considered  as 
an  amendment  to  the  first  and,  although  not  verified,  in  the  interests  of 
justice  in  this  case,  it  may  be  understood  that  the  oath  to  the  first  ex- 
tended to  the  second,  especially  when  both  petitions  were  accompanied  by 
public  instruments  which  prove  the  allegations  made  in  said  petitions  and 
have  as  much  force  as  the  verification  of  the  petition.    Id. 

JUDICIAL  NOTICE. 
1.  As  a  general  rule  courts  will  not  take  judicial  notice  on  their  own  motion  of 
the  record  of  another  different  case,   although  it  may  be  related   to  the 
case  at  bar.     People  v.  Fajardo,  429. 
Judicial  Sale,  1. 

JUDICIAL  SALE. 
1.  Judicial  Notice — Deputy  Marshal — Citrable  Defect. — A  registrar  of  prop- 
erty  in   Porto   Rico   cannot   take    judicial   notice    of    deputy   marshals    of 
district  courts  and   failure  to  prove  the   official  capacity   of  such   official 
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in  a  judicial  deed  of  sale  executed  by  a  deputy  marshal  is  a  curable  defect, 
a  certificate  by  a  notary  to  the  effect  that  the  party  appearing  is  discharg- 
ing the  duties  of  deputy  marshal  not  being  sufficient.  Orcasitas  v.  Begistrar 
of  Propertyj  523. 

2.  Writ  op  Execution — Certificate  op   Sale — Curable  Depect. — ^Failure   to 

copy  the  writ  of  execution  and  the  certificate  of  sale  into  a  deed  of  judi- 
cial sale,  or  failure  to  present  a  certified  copy  of  the  said  docimients  or 
their  equivalent  together  with  said  deed  to  the  registrar,  is  a  curable  de- 
fect and  the  fact  that  the  notary  makes  reference  thereto  in  the  deed 
wiD  not  suffice.     Id. 

3.  Power  op  Registrar. — Registrars  have  authority  to  determine  when  a  deed 

of  judicial  sale  in  foreclosure  proceedings  is  presented  for  record  whether 
the  law  governing  said  proceedings  has  been  complied  with  and  whether 
demand  for  payment  has.  been  made  upon  the  person  specified  by  law.    Id. 

4.  Presumption. — In  judicial  sales  there  is  no  presumption  that  the  marshal  has 

performed  everything  in  due  form,  but  the  purchaser  must  show  to  the  . 
registrar  by   authentic   documents  that   the  provisions  of   law   have  been 
complied  with.    Id. 

5.  Foreclosure   Proceedings — Succession — Curable   Defect. — In   a   deed   of 

judicial  sale  in  foreclosure  proceedings  failure  to  specify  the  persons  com- 
posing a  succession  is  a  curable  defect.     Id. 

6.  Title  op  Acquisition — Succession. — ^In  accordance  with  the  jurisprudence 

laid  down  in  the  cases  of  Pasdlacqua  Hermanos  4"  Co.  v.  The  Begistrar^ 
6  P.  R.  R.,  41,  and  Zayas  v.  The  Begistrar,  14  P.  R.  R.,  589,  in  order  to 
record  a  deed  of  judicial  sale  in  foreclosure  proceedings  brought  against 
the  succession  of  the  debtor  it  is  not  necessary  to  state  in  the  said  deed 
the  manner  in  which  the  said  succession  acquired  the  property  foreclosed 
or  to  make  a  prior  record  of  the  said  property  in  the  registry  in  the 
name  of  the  heirs  composing  said  succession.  Id. 
See  Jurisdiction,  1. 

JURISDICTION.  • 

1.  Sale  op  Property  by  Federal  Court — Purchase  by  Attorney — Title  Con- 

j'Eyed  by  Special  Master. — ^An  insular  district  court  has  jurisdiction  of 
an  action  to  annul  a  judicial  deed  of  sale  executed  by  a  special  master  in 
proceedings  before  the  Federal  Court  of  Porto  Rico  when  the  complaint 
does  not  assail  the  judgment  of  that  court  but  the  deed  of  sale  on  the 
ground  that  it  conveyed  title  to  the  attorney  for  the  plaintiff,  thus  violat- 
ing the  provisions  of  section  1362  of  the  Civil  Code,  and  when,  according 
to  the  complaint,  the  case  was  terminated  in  the  Federal  Court  several 
years  before  and  the  property  is  beyond  the  custody  of  the  Federal  Court 
and  it  does  not  appear  that  the  nullity  of  said  title  was  raised  before 
that  court  or  decided  thereby,  or  that  it  affirmed  the  sale.  Castelld  ei  al  v. 
Perez  et  al.,  191. 

2.  Presumption. — The  jurisdiction  of  a  court  of  record  is  presumed  until  the 

contrary  is  shown.     Id. 

3.  Censure   op    Documents — Powers   op   Registrars — Judicial   Orders. — Ac- 

cording to  article  18  of  the  Mortgage  Law,  registrars  of  property  are  author- 
ized to  determine  whether  judicial  decisions  presented  to  them  for  record 


Vol.  21,  p.  B.  B.  Index.  575 

JUBISDICTION— Continued. 

in  the  registry  have  been  rendered  by  courts  of  competent  jurisdiction. 
Ferraioli   v.   Beg.    of  Property,   477. 

4.  Lis  Pendes. — Pursuant  to  section  4  of  the  Act  reorganizing  the  judiciary, 

approved  March  10,  1904,  municipal  courts  only  have  jurisdiction  in  civil 
matters  of  cases  where  the  subject-matter  is  capable  of  being  assessed"  in 
money  and  the  amount' does  not  exceed  $500,  including  interest;  therefore 
a  municipal  court  has  no  jurisdiction  of  an  action  whose  object  is  not  to 
recover  money  but  to  obtain  a  judgment  directing  the  defendant  to  apply 
for  a  declaration  of  heirs  and  in  a  case  of  this  kind  an  order  issued  by  a 
municipal  court  for  recording  a  lis  pendens  in  the  registry  of  property  is 
not   recordable.     Id.  • 

5.  Submission  to  Jukisdiction — Motion  to  Quash  Summons. — A  defendant 

who  appears  before  a  court  for  the  sole  purpose  of  moving  to  quash  the 
summons  does  not  submit  to  the  jurisdiction  of  the  court  if  the  summons 
is  really  void;  but,  if  the  summons  is  valid,  he  submits  constructively. 
0rti3  V.  GdmeZf  480. 

See  Appeal,  12;    Attachment,  1;    Extension  op  Time,  9;    License 
Taxes,  6;    Beceivers,  2. 


LEASE. 

1.  Bent  Paid  in  Advance — Purchase  by  Lessee — Bestitution  op  Bent  Paid 

TO  Lessor  in  Advance — Sale  op  Leased  Property. — ^When,  as  in  the 
present  case,  the  lessee  of  a  house  advances  the  rent  ,to  the  owner  for  a 
specified  period  of  time  and  later  the  lessee  purchases  the  house,  the  vendor 
must  return  to  the  vendee  the  amount  of  the  advances  made  to  him.  Bigo 
V.  Pott,  470. 

2.  Sanitary  Improvements. — ^When,  as  in  the  case  at  bar,  under  the  conditions 

of  a  contract  of  lease  the  lessee,  by  order  of  the  Sanitary  Service,  makes 
certain  sanitary  improvements  and  repairs  on  his  own  account,  he  is  estopped 
by  the  contract  frcftn  recovering  the  cost  of  said  improvements  and 
repairs.    Id. 

3.  Purchase  by  Lessee — Damages  for  Violation  op  Contract. — When,  as  in 

this  case,  the  owner  of  leased  property  offers  the  same  for  sale  to  a  third 
person  before  the  expiration  of  the  lease  and  gives  the  lessee  the  option  to 
purchase  it  at  the  same  price,  which  he  accepts  by  purchasing  the  prop- 
erty, he  cannot  recover  damages  from  the  owner  for  a  violation  of  the  terms 
of  the  contract  of  lease,  pursuant  to  the  legal  maxim  scienii  et  volenti 
non  fit   injuria.    Id. 

LIBEL. 

1.  Allegations — Malice — Exception. — In  an  action  for  damages  for  libel  the 

allegation  of  malice  is  indispensable  unless  the  case  comes  within  the  excep- 
tion specified  in  section  5  of  the  Libel  Act  of  1902,  in  which  csfc  malice 
is  presumed;  and  the  present  case  is  not  within  the  said  exception.  Perea 
V.   Gdmes  Bermanos,   25. 

2.  Presumption  op  Malice. — According  to  section  5  of  the  Libel  Act  of  1902, 

malice  is  presimied  when  the  libellous  words  are  prejudicial  to  the  plaintiff 
and   are  written   without   good   cause.     Id, 
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3.  Innuendo. — ^In  cases  of  libel  not  coming  under  section  5  of  the  Libel  Act 

of  1902,  it  is  advisable,  if  not  indispensable,  to  allege  the  innuendo  in  the 
complaint — ^that  is,  the  libellous  signification  which  the  complainant  ascribes 
to  the  written  words.    Id, 

4.  Charge  op  Commission  of  Crime — Self-Serving  Evidence. — When  a  news- 

paper charges  a  person  with  th?  commission  of  a  crime  and  the  injured 
person  swears  out  a  criminal  complaint  for  libel  against  the  reporter  who 
published  the  article,  a  subsequent  article  published  by  the  same  reporter 
to  the  effect  that  the  said  person  had  been  acquitted  is  not  admissible  in 
evidence  because  such  evidence  is  self-serving.    People  v.  TorOf  41. 

5.  Publication  op  Arrest — ^Bight  op  Newspaper. — The  editor  of  a  newspaper 

has  the  right  to  publish  in  the  newspaper  the  fact  that  a  person  has  been 
arrested  and  the  cause  of  his  arrest,  but  while  the  case  is  pending  in  court 
he  has  no  right  to  assume  that  the  accused  is  guilty  of  the  crime  with  which 
he  is  el;arged  or  to  represent  to  the  public  that  he  is  guilty.    Id, 

6.  Publication  op  Judicial  Proceedings, — The  privilege  granted  to  a  jouriialist 

by  section  249  of  the  Penal  Code  to  publish  judicial  proceedings  without 
•being  prosecuted  therefor  is  applicable  only  to  those  cases  where  the  publi- 
cation is  fair,  true  and  impartial.     Id, 

LICENSE  TAXES. 

1.  The  Legislative  Assembly  of  Porto  Rico  may  impose  industrial  and  commer- 

cial license  taxes,  and  the  Poraker  Act  contains  no  provision  prohibiting 
the  exercise  of  such  faculty.    People  v.  Neagle,  339. 

2.  Constitutional   Law — Delegation   op   Leqislati\t:   Power. — Act    No.    134 

of  August  12,  1913,  is  not  unconstitutional,  and  the  fact  that  it  authorizes 
the  Treasurer  of  Porto  Rico  to  classify  commercial  establishments  and 
divide  some  of  them  into  five  classes  for  the  purpose  of  imposing  upon 
each  class  the  rmount  of  taxes  prescribed  by  the  said  act,  is  not  a  delega- 
tion of  legislative  power  to  the  Treasurer,  but  is  an  administrative  power 
and  does  not  render  the  said  act  unconstitutional.     Id. 

3.  Classification  op  Establishments — Arbitrary'  and  Unjust  Powers. — Act 

No.  134  of  August  12,  1913,  relative  to  industrial  and  commercial  licenses, 
does  not  contain  the  defect  of  conferring  arbitrary  and  unjust  powers  upon 
the  Treasurer  of  Porto  Rico  to  classify  commercial  and  industrial  estab- 
lishments, and  the  fact  that  the  act  in  one  instance  divides  such  establish- 
ments into  five  classes  and  in  others  less,  does  not  affect  the  validity  of  the 
said  act.     Id, 

4.  Id.— Rate  of  Taxation. — The  fact  that  Act  No.  134  of  August  12,  1913,  dele- 

gated to  the  Treasurer  of  Porto  Rico  the  administrative  faculty  of  imposing 
upon  each  class  of  business  or  industry  classified  by  him  by  virtue  of  said 
faculties  the  rate  formerly  prescribed  by  the  act  for  each  class,  does  not 
render  the  said  act  null  and  unconstitutional  because  of  its  failure  to  fix 
a  more  definite  rate  of  taxation,  inasmuch  as  the  manner  in  which  the  rate 
is  fixed  is  sufficient.     Id, 

5.  Collection'  of  Back  Tax — Promulgation  of  Regulations — Constitutional 

Law. — The  fact  that  a  tax  law  has  a  retroactive  effect  does  not  imply 
necessarily  that  it  is  unconstitutional,  and  the  fact  that  the  Treasurer  of 
Porto  Rico  promulgated  the  regulations  for  the  collection  of  license  taxes 
subsequently  to  January  1,  1914,  when  the  first  quarterly  payment  of  said 
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taxes  became  due^  does  not  prevent  his  demanding  the  payment  of  said 
back  taxes,  nor  does  it  make  the  act  of  presenting  the  certificate  for  the 
amount  of  said  taxes  by  the  Miramar  Shop  Company  impossible  to  execute.- 
Id. 
6.  Mandamus — Jurisdiction. — A  writ  of  mandamus  lies  to  compel  a  person  who 
has  refused  to  do  so  to  file  with  the  Treasurer  of  Porto  Rico  a  certificate- 
for  the  assessment  of  license  taxes,  pursuant  to  Act  No.  3  3*4  of  August 
12,  1913,  and  the  Supreme  Court,  in  its  discretion,  has  original  jurisdiction: 
of   such  proceeding.    Id, 

LOTTERY.     See  Evidence,  5,  6,  7. 

M 
MALICE.    See  Libel,  1,  2. 
MANDAMUS.    See  License  Taxes,  6. 

MAYHEM. 

1.  Construction   of  Law. — According  to   section   212  of  the  Penal   Code,   the 

crime  of  mayhem  is  committed,  among  other  cases,  when  a  human  being 
is  deprived  of  any  member  of  his  body,  whether  an  important  member  or 
not,  and  said  section  was  not  amended  by  Act  No.  22  of  March  11,  1913. 
People  V.  PisarrOf  17. 

2.  Disablement — Important  Member  of  Body — Question  of  Fact. — Whether 

the  loss  of  a  member  of  the  human  body  renders  useless  any  important 
member  is  a  question  of  fact  to  be  weighed  and  determined  by  the  jury  and 
need  not  be  alleged  in  the  information.     Id. 

3.  Id. — Important  Member  op  Body. — Fingers  are  important  members  of  the 

body,  but  their  disability  depends  upon  the  number  lost  and  the  place  where 
they  are  cut  off.     Id. 

4.  Instructions  to  Jury — Important  Member  op  Body — Aggravated  Assault 

and  Battery. — In  this  case  the  court  gave,  among  others,  the  following 
instruction  to  the  jury:  "If,  in  view  of  the  evidence  introduced,  the  jury 
is  satisfied  that  this  man  is  deprived  of  a  part  of  his  body  but  not  of  an 
eFFential  part,  that  the  part  is  not  an  essential  member  of  his  body,  then 
the  jury,  in  that  ease  only,  considering  the  evidence  introduced  on  that  point, 
may  find  that  the  accused  is  not  guilty  of  the  crime  of  mayhem,  but  of  ag- 
gravated assault  and  battery,  in  case  they  find  him  guilty."  Held:  That 
such  instructions  are  not  erroneous.     Id. 

5.  Loss  op  Fingers — Question  op  Jury. — ^In  a  case  of  mayhem  by  the  loss 

of  four  fingers  of  one  hand,  there  is  no  need  to  introduce  special  evidence 
as  to  whether  the  hands  are  or  aro  not  important  members  of  the  body,  for 
it  is  the  province  of  the  jury  to  decide  without  evidence  whether  a  certain 
member  of  the  human  body  is  or  is  not  important.     Id, 

6.  Verdict — Aggravated  Assault  and  Battery — Onus  Pbobandi. — The  crime 

of  mayhem  is  proven  when  the  fiscal  proves  that  the  accused  deprived  an- 
other person  of  a  member  of  his  body,  and  if  the  accused  fails  to  prove 
that  such  member  is  not  important,  or  that  fact  is  not  shown  by  the  evidence 
introduced  by  the  fiscal  himself,  the  verdict  should  be  for  mayhem  and  not 
for  aggravated  assault  and  battery.  Id. 
See   Information,   2. 
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MERGER.    See  Promissory  Note,   1. 

MORTGAGE. 

1.  Supplementary  Mortgage. — ^Articles  121  of  the  Mortgage  Law  and  166  of  its 

RegalatioDs  and  section  1  of  an  Act  relating  to  judgments  and  the  manner 
of  satisfying  them,  approved  March  9,  1905,  do  not  prohibit  the  creation  of 
a  supplementary  mortgage  on  other  properties  than  the  one  mortgaged  to 
be  effective  in  case  the  principal  mortgage  should  fail  to  cover  the  total 
amount  of  the  debt.     Guemdn  v.  Beg.  of  Property,  458. 

2.  Id. — Illicit  Consideration — Right  to  Contract  Freely. — The  creation  of  a 

supplementary  mortgage  on  other  properties  than  that  principally  mort- 
gaged, to  be  effective  in  case  the  principal  mortgage  should  not  cover  the 
total  amount  of  the  debt,  is  not  based  on  an  illicit  consideration  within 
the  meaning  of  section  1242  of  the  Civil  Code,  for  it  is  not  contrary  to  laM- 
or  good  morals;  and  this  being  the  case,  the  right  to  contract  freely  cannot 
be  limited  by  restricting  the  privilege  of  a  creditor  to  secure  his  interests 
in  the  manner  most  preferable  to  him.     Id. 

3.  Conjugal  Partnership — Cancellation  by  Husband  Without  Consent  of 

Wife — Ratification  by  Wife. — Cancellation  of  mortgage  belonging  to  a 
conjugal  partnership  is  not  absolutely  void  when  authorized  by  the  husband 
alone  without  being  joined  by  the  wife.  On  the  contrary,  it  is  binding 
on  the  husband  and  his  heirs  and  when  ratified  by  the  wife  it  is  absolutely 
valid  and  may  be  recorded  in  the  registry  of  property.  Cortijo  v.  Registrar 
of  Property  f  465. 

See   Obligations,   3>. 

MURDER. 

1.  Murder  in  First  Degree — Malice  Aforethought — Onus  Probandi. — ^In  a 

case  of  murder  in  the  first  degree  the  onus  prohandi  that  the  accused  killed 
his  victim  deliberately  and  with  malice  aforethought  is  on  the  prosecution. 
People   V.    CrespOf   285. 

2.  Id. — Premeditation  and  Deliberation — ^Evidence. — ^When,  as  in  the  case  at 

bar,  evidence  is  introduced  to  show  that  the  victim  carried  jewelry  or  money ; 
that  some  days  before  his  death  the  accused  asked  permission  to  carry  a 
weapon,  which  request  was  granted;  that  immediately  after  the  crime  the 
victim  said  nothing  about  his  money,  but  only  asked  the  first  person  whom 
he  met  to  take  care  of  the  goods  he  was  selling;  and  it  being  admitted  that 
there  was  no  other  motive  for  the  crime,  it  must  be  concluded  that  the 
fact  that  the  accused  asked  permission  to  carry  a  weapon  is  compatible  with 
the  desire  to  protect  his  principal  and  himself  during  their  travels,  and  that 
the  whole  evidence  is  compatible  also  with  an  accident  or  with  a  sadden 
quarrel  between  the  two  men,  under  which  circumstances  it  is  manifest 
that  the  elements  of  premeditation  and  deliberation  have  not  been  proven 
in  this  case.     Id. 

3.  Id. — ^Instructions  to  Jury — Murder  in  Second  Degree — Homicide. — The 

fact  that  the  trial  judge  in  this  case  gave  only  special  instructions  as  to  the 
crime  of  murder  in  the  first  degree  and  not  as  to  murder  in  the  second 
degree  and  homicide,  constitutes  a  fundamental  error  which  requires  the 
reversal   of  the  judgment.     Id. 
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NATURAL  CHILDREN. 

1.  Action  op  Filiation. — The  registration  of  the  births  of  the  minor  plaintiffs 

as  the  natural  children  of  their  mother  does  not  prevent  their  bringing  an 
action  of  filiation  as  the  natural  children  of  the  defendant's  ancestor. 
MSndes  v.  Martines,  238. 

2.  Id. — Both  section  199  of  the  Revised  Civil  Code,  which  was  repealed  by  Act 

No.  73  of  March  9,  1911,  and  section  194,  as  amended  in  section  1  of  said 
act,  authorize  an  action  of  filiation  under  certain  restrictions  after  the 
death  of  the  putative  father;  and  this  being  the  case,  it  is  obvious  that 
the  action  lies  against  the  succession  or  successor  in  interest  of  the  deceased 
father.    Id. 

3.  Id. — ^EviDENCE — Complaint. — The  law  does  not  require  it,  nor  is  it  necessary 

to  allege  in  detail  in  the  complaint  the  facts  upon  which  the  action  is 
based,  because  such  details,  if  they  are  necessary,  may  be  brought  out  in 
the  evidence  at  the  trial.    Id, 

4.  Id. — The  right  of  a  natural  chUd  to  acknowledgment  is  governed  by  the  law  in 

force  at  the  time  of  his  birth.     Id, 

5.  Id. — ^Evidence — Proof   of   acknowledgment  must  be   strong  and   convincing. 

Id. 

6.  Id. — Support  op  Mother  and  Children. — The  relations  between  the  putative 

father  and  the  mother  of  the  plaintiffs,  the  furnishing  of  funds  by  the 
former  to  the  latter  for  the  support  of  herself  and  her  children  and  the 
fact  that  he  called  the  plaintiffs  his  children  at  times,  .are  not  alone  suf- 
ficient to  prove  their  acknowledgment  as  natural  children  when  said  facts 
can  be  explained  without  admitting  the  paternity  and  may  be  the  result 
of  benevolent  sentiments  and  affection  entertained  for  the  mother  and  her 
children.     Id. 

7.  Id. — ^In  the  case  at  bar  it  was  held  that  no  authentic  instrument  executed  by 

the  father  expressly  recognizing  the  plaintiffs  as  his  children  had  been 
introduced  at  the  trial,  and  that  it  was  not  proven  that  the  mother  lived  in 
concubinage  with  the  father  during  her  pregnancy  and  at  the  time  of  the 
birth  of  the  children,  or  that  the  children  had  been  in  possession  of  the 
status  of  natural  children,  for  which  there  must  be  a  continuation  of  facts 
showing  the  plaintiffs  to  have  had  an  undisturbed  relation  with  the  puta- 
tive father  as  his*  natural  children.     Id. 

8.  Id. — Evidence. — ^When  the  case  is  of  children  born  on  different  dates  whose 

right  to  acknowledgment  is  governed  by  different  laws,  it  is  necessary  to 
show  specifically  by  the  evidence  the  acts  of  acknowledgment  relating  to 
each  one  of  them-  and  the  dates  on  which  such  acts  were  performed.     Id. 

9.  Id. — ^Evidence. — One  of  the  witnesses  for  the  plaintiffs  having  testified  that 

the  handwriting  of  the  letters  offered  in  evidence  appeared  to  be  that  of 
the  putative  father  although  the  signatures  did  not,  while  another  witness 
testified  that  the  handwriting  and  the  signatures  of  the  letters  were  those 
of  the  putative  father,  who  in  signing  public  documents  made  another  rubric 
and  in  signing  letters  made  a  flourish,  this  cannot  be  held  sufficient  to 
establish  the  genuineness  of  the  said  letters.  Id. 
10.  Id. — ^PROOP  op  Paternity. — Taking  into  account  the  spirit  of  Act  No.  73  of 
March  9,  1911,  tending  to  require  more  convincing  proof  of  the  filiation 
than  what  was  formerly  required  by  section  189  of  the  Civil  Code,  it  must 
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be  deduced  that  the  proof  of  paternity  required  by  said  act  must  be  such 
as  to  be  equivalent  to  that  shown  by  a  genuine  document  of  express 
acknowledgment,  by  the  continuous  possession  of  the  status  of  natural  child 
and  by,  the  concubinage  of  the  mother  with  the  father  during  her*pregnancy 
and  at  the  time  of  the  birth  of  the  child.     Id. 

NEGLIGENCE. 

1.  Children — Ordinary  Prudence. — ^Although  the  law  does  not  require  children 

to  exercise  the  same  degree  of  care  and  prudence  as  adults,  nevertheless  they 
must  exercise  the  same  degree  of  care  which  prudent  children  of  the  same 
age  and  intelligence  are  accustomed  to  observe  in  similar  cases.  Font  v. 
P.  R.  E'y,  L.  4-  P.  Co.,  7. 

2.  Contributory  Negligence. — The  plaintiff  is  guilty  of  contributory  negligence 

when  in  walking  over  the  floor  of  a  building  undergoing  repairs  he  looks 
up  t©  see  what  other  work  has  to  be  done  instead  of  watching  where  he  is 
going.     Muriel  v.   Marchan,   310. 
See  Evidence,  23. 

NEW  TRIAL. 

1.  Evidence — ^Influencing   Jury — Presumption. — Although   it    is    better    that 

impertinent  evidence  erroneously  admitted  by  the  court  be  not  heard  by 
the  jury,  nevertheless,  when  it  is  and  the  court  afterwards  orders  it  to 
be  stricken  out,  it  is  to  be  presumed  that  the  jury  complied  with  its  duty 
of  disregarding  such  evidence  in  finding  a  verdict  of  guilty,  and  unless  the 
evidence  be  very  important  and  is  presented  in  order  to  influence  the  jury 
this  is  not  sufficient  cause  for  ordering  a  new  trial.     People  v.  Teridor,  1 3. 

2.  Transcript  op  Record. — When  the  transcript  of  the  record  does  not  show 

that  a  new  trial  was  asked  for  or  that  an  appeal  was  taken  from  the  ruling 
refusing  the  same,  the  appellate  court  need  not  consider  the  question  of  a 
new  trial.    Id. 
See  Appeal,   2. 

NOTICE. 
1.  Notice  of  Motion — Death  of  One  of  Appellants. — In  moving  for  a  dis- 
missal of  the  appeal  against  all  the  appellants  when  one  of  them  has  died, 
it  is  necessary  to  ascertain  who  are  the  real  heirs  or  successors  of  the 
deceased  party  and  ser\'e  notice  of  said  motion  on  them.  To  this  end 
an  affidavit  presented  by  any  person  to  the  effect  that  he  had  served  notice 
of  the  motion  on  two  persons  as  successors  of  the  deceased  will  not  suffice. 
Olivar  et  al.  v.  Andino  et  al.,  502. 
Sec  Appeal,  3,  7,  21;    Attorneys,  1,  2. 

O 

OBLIGATIONS. 
L  Deferred  Obligations — Conditional  Obligations. — There  are  similarities  and 
differences  between  the  maturity  and  the  conditions  of  obligations  which 
must  be  distinguished  in  order  not  to  confuse  a  deferred  obligation  with 
a  conditional  one.  The  condition  is  an  un^.ertain  event,  whereas  the  term 
is  an  event  which  is  bound  to  take  place,  although  it  is  not  known  when. 
The  condition  may  be  such  that  the  obligatory  relation  may  or  may  not 
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have  effect,  whereas  the  term  merely  places  a  limitation  upon  the  time  when 
the  contractual  relation  shall  take  effect.  Amy  v.  Registrar  of  Property, 
114. 

2.  Id. — Day  Certain. — ^When,  as  in  the  case  at  bar,  it  is  covenanted  in  a  deed  of 

l:argain  and  sale  and  voluntary  mortgage  that  the  deferred  payment  shall 
be  made  to  certain  persons  fifteen  days  after  the  death  of  the  vendor,  the 
setting  of  that  date  should  be  understood  as  a  day  certain  on  which  the 
obligation  is  demandable,  pursuant  to  the  provisions  of  section  1092  of  the 
Revised  Civil   Code.    Id, 

3.  Id. — MoBTOAOE. — In  accordance  with  law,  jurisprudence,  and  custom,  the  pur- 

chaser of  a  property  may  create  a  mortgage  thereon  in  the  same  deed  by 
which  he  makes  the  purchase  in  order  to  guarantee  the  deferred  instalment 
of   the  purchase   price.     Id, 


PARTIES.    See  Cebtiobabi,  3;    Contempt,  2,  5. 

PARTITION.    See  Common  Property,  1,  2;    Inheritance,  3,  4. 

PATRIA  POTBSTAS. 

1.  Custody  of  Minor. — ^Unless  some  just  cause  exists  for  depriving  a  father  of 

his  rights  of  patria  potestas,  the  custody  of  a  motherless  child  vests  in  said 
father.     Cuevas  v.  Cartagena,  209. 

2.  Pursuant  to  the  Partida  Laws  in  force  in  Porto  Rico  in  the  year  1869  the 

mother  had  no  patria  potestas  over  her  minor  children,  the  same  being 
vested  in  the  father  only  according  to  Laws  II  and  III,  Title  XVII,  Par- 
tida 4.     Suc*n  of  Svro  v.  8ue'n  of  Prado  et  al,,  227. 

PERJURY.    See   Injunction,   3. 

PLEADING. 

1.  Judgment  on  the  Pleadings. — ^When  the  complaint  is  sufficient  of  it<^lf  and 

has  been  verified  in  the  proper  manner,  it  is  indispensable  that  the  material 
allegations  thereof  have  not  been  specifically  denied  in  the  answer  and  that 
no  new  matter  has  been  set  up  amounting  to  a  contradiction  or  a  legal 
defense  in  order  that  judgment  may  be  rendered  on  the  pleadings  on  motion 
of  the  plaintiff.     Parker  v.  Oiler,   129. 

2.  Unlawpul  Detainer — ^Judgment  on  the  Pleadings — Evidence. — When  the 

defendant  in  an  action  of  unlawful  detainer  in  tenancy  at  sufferance  denies 
all  the  material  allegations  of  the  complaint  and  at  the  first  hearing  admits 
having  received  a  letter  from  the  plaintiff  notifying  him  that  from  a  certain 
date  the  permission  granted  him  to  occupy  a  certain  lot  on  which  he  had 
built  a  house  would  be  rescinded  and  revoked,  the  admission  that  he  had 
received  such  letter  is  not  sufficient  upon  which  to  sustain  the  plaintiff's 
motion  made  at  the  second  hearing  for  the  introduction  of  oral  testimony 
and  before  the  same  had  been  h^ard  for  a  judgment  on  the  pleadings  and 
evidence.    Id. 

3.  Veripication — Veripication  When  Appiant  Cannot  Sign. — ^When  a  defend- 

ant who  verifies  the  answer  to  the  complaint  does  not  know  how  to  sign,  he 
should  place  his  mark  at  the  foot  of  the  affidavit  and  another  person  should 
write  the  affiant's  name  near  his  mark  and  sign  his  own  name  as  witness. 
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Hence,  an  affidavit  in  which  the  notary  attests  that  the  defendant  made 
the  oath  and  affixed  his  mark  before  him  is  defective,  unless  a  witness  signed 
in  the  manner  above  indicated.     Vendrell  v.  Fellot,  139. 

4.  Id. — Verification  or  Answee  Based  on  a  Docxtment. — The  provisions  of  sec- 

tion 118  of  the  Code  of  Civil  Procedure  should  be  complied  with  in  such  a 
case,  i.  e.,  the  affiant  should  swear  that  the  facts  on  which  the  denial  is 
based  are  true  of  his  own  knowledge,  except  as  to  those  which  he  knows 
from  information  and  belief,  in  which  case  he  should  state  that  he  believes 
them  to  be  true    Id, 

5.  Id. — Amendment  or  Verification — ^Appeal. — ^When  a  pleading  is  not  verified 

or  the  verification  is  null  and  void,  the  defect  may  be  corrected  by  an  amend- 
ment. In  such  a  case  the  appellate  court  may  reverse  the  judgment  appealed 
from  and  remand  the  case  to  the  court  of  its  origin  with  instructions  that 
the  defendant  be  granted  leave  to  amend  his  verified  answer  and  the  action 
be  proceeded  with  according  to  law.    Id,  , 

See  Complaint,  1,  2,  31;    Cross-Complaint,  1. 

POLITICAL  PARTIES.    See  Elections,   1,  2. 

POSSESSION.    See  Adulterated  Milk,  2;    Ejectment,  1,  2. 

POSSESSORY  TITLE. 

1.  Evidence — Registrar   of   Property — ^Review. — A    registrar   of   property   in 

Porto  Rico  has  no  authority  to  review  the  weighing  of  the  evidence  by  a 
court  of  competent  jurisdiction  for  the  purpose  of  approving  a  possessory 
title  proceeding.     Carrillo  v.  Registrar  of  Property,  413. 

2.  Id. — Registrar  of  Property — Review. — The  authority  of  the  registrar  to  ascer- 

tain by  examining  a  possespory  title  proceeding  before  recording  it  whether 
the  formalities  and  other  legal  requisites  essential  to  the  validity  of  the 
proceeding  have  been  complied  with,  according  to  the  doctrine  laid  down 
in  the  case  of  Femdndesi  v.  Begistrar  of  Property,  17  P.  R.  R.,  1021,  cannot 
serve  as  the  basis  for  a  refusal  to  record  a  possessory  title  proceeding  on 
the  ground  that  one  of  the  witnesses  testified  in  such  proceeding  that  he 
could  not  state  positively  that  the  petitioner  was  in  possession  of  the  prop- 
erty, for  this  would  amount  to  a  review  of  the  weighing  of  the  evidence  by 
the  judge  who  approved  the  possessory  title  proceeding.    Id, 

POWER  OF  ATTORNEY. 

1.  Construction.-— Powers  of  attorney  must  be  construed  strictly.     Gordils  et  al. 

V,  Sues,  of  Frontera,  Ltd.,  213. 

2.  Limit  of  Power. — When  the  only  authority  granted  the  attorney  in  fact  is 

that  of  borrowing  money  and  securing  its  payment  by  mortgages,  he  is  not 
-    empowered   to   acknowledge   former   debts   nor   to    secure   them   by   mort- 
gage.    Id. 

PRAYER. 

1.  Action  for  Execution  of  Deed — ^Ambiguity — ^Record  of  Lease. — ^When,  as 
in  the  case  at  bar,  the  plaintiffs  pray  in  general  terms  in  the  complaint 
that  the  defendants  be  ordered  to  execute,  jointly  or  severally,  the  docu- 
ments necesfary  for  recording  the  contract  of  lease  in  favor  of  the  plaintiff 
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company  without  specifying  the  documents  necessary,  the  court  has  no 
ground  upon  which  to  render  a  clear  and  specific  judgment  which  could  be 
executed.    Post  et  dl,  v.    Veve  et  al.,  30. 

PRESCRIPTION. 

1.  Action  to  Annul  Contract. — According  to  section  1267  of  the  Civil  Code  the 

prescription  of  four  years  of  an  action  of  nullity  of  contracts  as  provided 
for  in  section  1268  of  the  said  code  is  applicable  only  to  contracts  having 
the  requisites  mentioned  in  section  1228  whenever  they  contain  any  of  the 
defects  which  invalidate  them  according  to  law,  which  requisites  are  the 
consent  of  the  contracting  parties,  a  definite  object  which  is  the  subject- 
matter  of  the  contract  and  a  valuable  consideration  stated.  Suc'n  of  Suro 
V.  Suc'n  of  Prado  et  al,  227. 

2.  Ejecticent. — The  defendants  having  entered  into  possession  of  the  properties 

in  litigation  in  the  years  1887  and  1888  and  this  being  an  action  to  recover 
a  part  ownership  therein,  the  period  of  30  years  prescribed  by  section  1864 
of  the  Revised  Civil  Code  for  the  prescription  of  real  actions  has  not  yet 
elapsed.  Id, 
3. — Fraud — ^Possession  by  Prescription. — ^When  fraud  and  bad  faith  of  the 
defendants  in  acquiring  possession  are  alleged  in  the  complaint  the  necessary 
term  for  acquiring  ownership  by  prescription  is  30  years,  which  time  has 
not  yet  elapsed.    Id. 

4.  Action  to  Annul  Contract — P atria  Potestas. — An  action  to  annul  a  deed 

of  acknowledgment  and  mortgage  executed  in  Porto  Rico  on  November  29, 
1879,  wherein  one  of  the  contracting  parties  acts  as  mother  with  patria 
potestas  over  her  minor  children,  does  not  prescribe  within  the  period  of 
four  years  provided  for  by  section  1268  of  the  Revised  Civil  Code.     Id. 

5.  Action  to  Annul  Foreclosure  Proceedings. — Nor  does  an  action  to  annul 

foreclosure  proceedings  on  the  ground  that  the  plaintiffs  were  not  summoned 
prescribe  within  four  years  notwithstanding  the  fact  that  the  said  action 
does  not  come  within  the  provisions  of  section  1477  of  the  old  Law  of  Civil 
Procedure.    Id, 

PRESUMPTION.     See  Ejectment,  2 ;   Electric  Railway,  1 ;   Judicial  Sale,  4 ; 
.Jurisdiction,  2;    Libel,  1,  2;    Seduction,  2. 

PROMISSORY  NOTE. 

1.  Judgment  in  Action  to  Recover  on  Promissory  Note. — Endorsement  op 

Note  After  Judgment — ^Action  to  Rescind. — When  in  an  action  to  recover 
on  a  promissory  note  the  plaintiff  obtains  judgment  in  his  favor,  the  note 
is  merged  in  the  judgment  and  cannot  be  assigned  after  judgment  to  an- 
other person,  and,  if  this  is  done,  the  assignee  does  not  take  title  as  creditor 
.  so  as  to  enable  him  to  bring  an  action  for  rescission  of  the  contract.  Bird 
V,  Hoig  et  al,,  387. 

2.  Cancellation  op  Mortgage — ^^Promissory  Note  to  Order  Secured  by  Mort- 

gage— Destruction  or  Loss  op  Note. — Pursuant  to  article  82  of  the  Mort- 
gage Law,  when  a  promissory  note  payable  to  bearer  and  secured  by  mort- 
gage is  lost  and,  by  analogy,  when  the  holder  destroys  it  by  mistake,  legal 
proceedings  must  be  had  before  a  court  of  justice  in  order  to  prove  said 
acts,  and  a  certified  copy  of  the  judgment  presented  to  the  registrar  of 
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property  in  order  that  he  may  cancel  the  mortgage  in  so  far  as  it  secures 
the  amount  of  the  promissory  note  lost  or  destroyed.  Ortie  v.  Begistrar  of 
Property,  391. 

PROPERTY  OF  MINORS.    See  Common  Property,  1,  2;   Inheritance,  3,  4. 
PUBLIC  POLICY.    See  Elections,  5,  6. 


QUARRELING.    See  Breach  of  Peace,  1. 


BECErVER, 
1.  Certiorari — ^Receiver's  Certificate. — An  order  made  by  a  court  authorizing 
a  receiver  appointed  by  said  court  to  contract  loans  and  issue  receiver's  cer- 
tificates to  take  preference  over  an  agricultural  loan  previously  contracted, 
may  be  reviewed  in  certiorari  proceedings.  Sohrinos  de  Eequiaga  v.  Bossy, 
369. 
Si  Heceiver's  Certipjcate — Agricultural  Loan — ^Jurisdiction. — ^In  this  case 
the  District  Court  of  San  Juan,  ■  Section  .  1,  \&d  appointed  receivers  to 
take  charge  of  the  property  of  the  corporation  Central  Vannina,  and  tiie 
receivers  having  petitioned  the  court  for  leave  to  contract  a  loan  of  $12,000 
for  the  purposes  of  weeding  the  cane  fields,  purchasing  fertilizer,  advancing 
money  to  growers  of  cane  contracted  for,  attending  to  the  crop,  making 
certain  payments  for  cane  received  and  meeting  certain  urgent  obligations, 
the  court,  notwithstanding  the  express  objection  of  the  agricultural  loan 
creditor,  the  payment  of  whose  credit  would  be  deferred  by  the  adoption  of 
such  a  measure,  authorized  the  contracting  of  said  loan  and  ordered  the  issue 
of  receiver's  certificates  payable  not  later  than  March  31,  1915,  in  preference 
to  any  other  credit.  Held:  That  in  view  of  the  express  objection  of  the 
agricultural  loan  creditor  and  the  provisions  of  sections  4,  8  and  9  of  the 
Act  of  March  10,  1910,  relative  to  contracts  for  agricultural  loans,  and 
sections  1824  and  1825  of  the  Civil  Code,  the  lower  court  exceeded  its 
jurisdiction  in  granting  the  said  authorization.     Id, 

RECORD  OF  TITLE. 

1.  Curable  Defect — Conjugal  Partnership  Property — ^Private  Property  of 

Spouse — Origin  of  Purchase  Price. — Failure  to  state  the  origin  of  the 
purchase  price  of  a  property  in  a  deed  affecting  real  property  is  not  a 
curable  defect  when  it  is  not  sought  by  means  of  said  deed  to  record  the 
property  acquired  as  the  private  property  of  one  of  the  grantee  spouses. 
Igartua  v.  Begistrar  of  Property,  43. 

2.  Private  Property  op  Spouse — Conjugal  Partnership  Property — Origin  of 

Purchase  Price. — Only  when  the  husband  or  the  wife  seeks  to  record 
property  belonging  exclusively  to  one  or  the  other  is  it  necessary  to  state 
in  the  deed  that  the  purchase  price  of  the  property  belonged  exclusively 
to  the  spouse  in  whoso  name  it  is  desired  to  record  the  property.    Id. 

3.  Property  Situated  in  Two  Districts. — ^When  a  property  is  recorded  in  one 

district  and  later  is  found  to  lie  in  two  different  municipal  districts,  it  is 
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not  necessary  to  make  a  previous  record  in  favor  of  the  vendor  in  the 
second  municipal  district.    Malpica  v.  Begiatrctr  of  Property,  91. 

4.  Statement  op  Purchasee. — The  bare  statement  of  the  purchaser  as  to  the  por- 

tions lying  in  the  different  municipal  districts  is  not  sufficient  for  the  ad- 
mission of  the  title  to  record.    Id, 

5.  Curable  Defect — DEscfRipriON  of  Property. — The  boundaries  and  area  of  a 

property  are  requisites  which  should  be  shown  in  the  registry  of  property, 
and  the  lack  thereof  constitutes  a  curable  defect.    Id. 

6.  Usufructuary  Heir — Liquidation  of  Conjugal  Partnership. — When,  as  in 

the  case  at  bar,  a  property  appears  recorded  in  the  registry  as  the  private 
property  of  the  deceased  spouse,  his  widow  need  only  prove  his  death  and 
her  character  as  usufructuary  heir  to  the  said  house  in  order  to  record  in 
her  favor  the  usufructuary  right  thereto,  and  the  liquidation  of  the  conjugal 
partnership  between  her  and  her  husband  and  the  partition  of  the  estate  of 
the  deceased  spouse  are  not  necessary.  Neither  does  the  fact  that  in  the 
record  of  the  death  of  her  husband  it  is  stated  that  he  had  been  married 
before  affect  the  recording  of  the  property.  Alcover  v.  Begistrar  of  Prop- 
erty, 96. 

7.  Attachment — Prohibition  to  Alienate — Sale  of  Property  Prior  to  A.t- 

tacohmbnt. — The  entry  in  the  registry  of  property  of  a  writ  of  attachment 
and  prohibition  to  alienate  decreed  by  a  court  to  secure  the  effectiveness  of 
judgment  does  not  prevent  the  recording  of  the  sale  of  the  property  at- 
tached made  in  a  public  instrument  executed  prior  to  said  attachment,  al- 
though said  instrument  is  presented  in  the  registry  of  property  after  the 
entry  of  the  attachment.    Eau  v.  Begistrar  of  Property,  102. 

8.  Bargain  AiO)  Sale — ^Voluntary  Mortgage. — A  deed  of  bargain  and  sale  and 

voluntary  mortgage  having  been  presented  for  record  in  the  registry  of 
property,  by  which  deed  the  owner  of  a  property  sold  the  same  to  another 
person  for  a  fixed  sum  of  which  the  vendor  admitted  she  had  received  a 
part  from  the  vendee,  who  agreed  to  pay  the  balance  to  certain  persons 
within  fifteen  days  after  the  death  of  the  vendor  and  created  a  mortgage 
on  the  property  so  acquired  for  the  purpose  of  guaranteeing  the  deferred 
payment,  it  was  held  that  the  said  deed  was  recordable.  Arny  v.  Begistrar 
of  Property,  114. 

9.  Partnership — ^Record  of  Contract — Articles  of  Partnership. — ^When  the 

documents  presented  for  record  in  the  registry  set  out  in  an  authentic,  ac- 
curate and  unequivocal  manner  the  necessary  data  relative  to  the  organiza- 
tion of  the  partnership,  the  powers  of  the  partner  or  partners  who  executed 
the  contract  sought  to  be  recorded,  etc.,  it  is  not  necessary  that  the  articles 
of  partnership  of  the  firm  should  accompany  the  same.  Alvarez  v.  Begistrar 
of  Property,  462 

See  Inheritance,  3-,  4 ;  Judicial  Sale,  1,  2,  3,  4,  5,  6 ;  Mortgage,  3 ;  Pos- 
sessory Title,  1,  2. 

BEDEMPTION. 
1.  OoMMmciTY  Property — Deposit — Complaint. — The  Law  of  Civil  Procedure  in 
force  in  this  Island  since  1886  has  not  been  repealed  by  the  Code  of  Civil 
Procedure  of  1904  in  so  far  as  the  former  requires  that  in  order  to  bring  an 
action  tor  legal  redemption  of  community  property  the  redeemer  must  de- 
posit the  purchase  price  in  the  court  having  jurisdiction  of  the  case,  and  this 
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fact  mufit  be  alleged  in  the  complaint,  otherwise  it  does  not  state  a  cause 
of  action.    Oanedlee  y.  Aoha  et  (H,,  124. 

2.  Deposit. — In  making  such  deposit  it  is  not  necessary  to  follow  the  measures 
prescribed  by  the  Civil  Code  in  cases  where  the  deposit  of  the  amount 
owing  may  produce  the  effect  of  payment.    Id. 

9,  Community  Pbopbrty — Subrogation  op  Bedeemsb. — An  allegation  of  the 
complaint  that  the  same  is  filed  with  the  object  of  subrogating  the  plain- 
tiff to  the  purchaser  is  suf^ient  to  show  that  the  redeemer  is  disposed  to 
be  subrogated  to  the  purchaser  in  the  same  conditions  of  the  contract.  Cron- 
zAlcB  V.  Godreav  et  ah,  147. 

4.  Id. — Tender  op  Puechase  Price  and  Expenses. — ^There  is  no  provision  of  law 

requiring  the  redeeming  co-owner  to  make  a  prior  tender  to  the  purchaser 
of  the  purchase  price  and  other  expenses  referred  to  in  section  1431  of 
the  Civil  Code  before  exercising  his  right  of  redemption  before  the  court, 
hence  such  allegation  need  not  be  set  up  up  the  complaint.    Id. 

5.  Id. — Deposit  op  Purchase  Price — Complaint. — ^In  an  action  for  legal  re 

demption  of  community  property  a  complaint  which  alleges  that  the  re- 
deemer has  deposited  the  purchase  price  in  the  court  having  jurisdiction 
of  the  action,  is  sufficient.    Id. 

BEPEAL.    See  Appeal,  13,  14. 

BBS  JUDICATA. 

1.  In  accordance  with  section  1219  of  the  Civil  Code  in  relation  to  sections  59, 

60  and  61  of  the  Law  of  Evidence  of  March  9,  1905,  in  order  that  the  pre- 
sumption of  res  judicata  may  exist  between  two  actions  there  must  be 
identity  of  things,  causes  and  parties.     Vega  'et  al.  v.  Eodriguee  et  al.,  318. 

2.  Judgment  on  Demurrer. — ^Even  supposing  that  there  is  an  identity  of  causes, 

things  and  parties  between  two  actions,  a  judgment  based  on  a  ruling  sus- 
taining a  demurrer  to  the  complaint  on  the  ground  that  the  latter  is  am- 
biguous and  uncertain  does  not  produce  the  effect  of  res  jiuticata  when  this 
is  the  only  point  decided  which  can  be  considered  as  res  judicata.    Id. 

3.  Id. — Correction  op  Depect. — When  a  judgment  is  based  on  a  ruling  sustain- 

ing a  demurrer  on  the  ground  that  the  complaint  is  ambiguous  and  uncer- 
tain and  it  is  not  decided  that  the  original  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  the  defect  may  be  cured  by  filing 
another  complaint  alleging  anew  the  same  facts  and  correcting  the  defect 
contained  in  the  original  complaint.     Id. 

4.  Id. — In  order  to  determine  whether  a  final  judgment  rendered  on  the  sustain- 

ing of  a  demurrer  to  the  complaint  produces  the  effect  of  res  judicata,  it 
must  be  considered  whether  the  demurrer  went  to  the  merits  of  the  action 
and  whether  the  cause  of  action  is  the  same,  for,  in  the  absence  of  either 
of  these  requisites,  the  judgment  does  not  constitute  res  judicata.    Id. 

8 

SANITABY  BEGULATIONB. 

1.  Destruction  op  Property — ^Bubonic  Plague. — After  considering  the  evidence 
introduced  and  the  circumstances  surrounding  this  case,  it  was  held:  That 
the  houses  described  in  the  complaint,  which  were  torn  down  by  the  Sanitary 
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Service  on  account  of  the  bubonic  plague  then  existing  in  Porto  Bico,  were 
old,  worthless  and  unfit  to  be  repaired,  a  part  of  them  being  level  with 
the  ground,  the  roofs  full  of  leaks,  the  walls  decayed,  and  the  floors  rotten 
and  infested  with  rats  and  other  vermin,  and  that  the  order  of  the  director 
of  Sanitation  to  tear  down  the  said  houses  was  just,  legal,  and  necessary  in 
view  of  the  situation  by  reason  of  the  epidemic  of  bubonic  plague.  A}>oy, 
Vidal  4r  Co.  V.  People,  268. 

SEDUCTION. 

1.  EviDSNCE — Testimony  of  Victim — Corroboration. — ^The  testimony  of  a  physi- 

cian that  the  victim  was  deflowered  and  the  conduct  of  the  accused  in  not 
denying  the  commission  of  the  act  when  one  of  the  relatives  of  the  victim 
demanded  that  he  marry  her,  he  promising  to  do  so  some  days  later,  is  a 
sufficient  corroboration  of  the  testimony  of  the  victim.  People  v.  Texidor, 
131. 

2.  Presumption — ^Evidence. — Although  it  is  not  necessary  in  a  case  of  seduction 

to  prove  that  the  victim  was  single  because  the  presumption  is  that  a  per- 
son is  unmarried  until  the  contrary  is  shown,  nevertheless  this  fact  was 
proved   in  the   present   case.     People  v.    GutiirreZf   65. 

3.  Chastity  of  Victim — Evidence. — The  testimony  of  the  victim  that  when  she 

had  carnal  intercourse  with  the  appellant  she  was  a  pure  woman  and  a 
maiden  is  equivalent  to  the  affirmation  that  she  was  chaste,  and  this  tes- 
timony was  corroborated  by  the  testimony  of  her  mother,  therefore  the 
previous  chaste  character  of  the  victim  was  proved.     Id. 

4.  Promise  of  Marriage — ^Evidence. — The  testimony  of  the  victim  was  to  the  ef- 

fect that  she  had  carnal  intercourse  with  the  accused.  She  appeared  be- 
fore the  jury  in  a  state  of  pregnancy  and  her  testimony  that  the  accused 
promised  to  marry  her  was  corroborated  by  the  testimony  of  her  mother, 
.  although  it  is  not  necessary  that  the  promise  of  marriage  be  made  also  to 
the  relatives  of  the  victim.  Id, 
6.  Chastity  of  Victim — ^Evidence — Jury. — The  accused  introduced  evidence  to 
disprove  the  chaste  character  of  the  victim  to  the  effect  that  she  had  had 
relations  and  lived  publicly  as  the  concubine  of  a  certain  man,  but  the  jury 
gave  no  credence  to  this  evidence  and  committed  no  error  in  not  doing 
so.    Id. 

6.  Instructions  to  Jury — Corroboration  of  Testimony. — An  examination  of 

the  evidence  shows  that  the  court  committed  no  error  in  charging  the  jury 
that  the  testimony  of  the  victim  was  corroborated  by  that  of  the  mother.      Id. 

7.  Id. — ^EssENTiAL  Elements  of  Seduction. — The  court  charged  the  jury  in  part 

as  follows:  **•  .  *  ♦  then  the  essential  elements  of  this  crime  are:  That 
the  woman  is  single;  that  the  carnal  intercourse  was  had  with  her;  that  said 
carnal  act  was  committed  under  promise  of  marriage;  that  the  woman  with 
whom  said  carnal  act  was  committed  under  said  conditions  formerly  en- 
joyed the  reputation  of  being  a  woman  of  previous  chaste  character.  These 
are  the  essential  elements  of  the  crime  of  seduction  *  *  *. "  In  another 
part  of  the  charge  the  court  said  that  the  promise  of  marriage  is  the  es- 
sential element  of  the  crime  of  seduction.  Held:  That  taking  the  instruc- 
tions as  a  whole  they  were  not  erroneous  and  that  the  court  did  not  state 
that  the  promise  of  marriage  is  the  only  element  of  the  crime,  as  contended 
by  the  appellant.    Id. 
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SETTING  ASIDE  INFORMATION.     See  Appeal,   29;   Judgment  on   Pleai>- 
INGS,   1. 

SLANDER. 

1.  Criticism  op  Public  Officials — Freedom  op  Speech. — The  slanderous  lan- 

guage which  an  accused  is  charged  with  using  in  criticising  public  officials 
should  be  construed  in  a  liberal  sense,  having  regard  for  the  public  welfare, 
freedom  of  speech  and  the  right  which  every  citizen  has  to  criticise  public 
officials  in  matters  of  general  interest.    People  v.    Garcia,   153. 

2.  Freedom  of  Speech. — ^In  construing  Act  No.  49  of  March  9,  1911,  relating  to 

slander,  due  regard  must  be  had  to  the  freedom  of  speech  guaranteed  bj  the 
Act  of  February  27,  1902,  defining  the  rights  of  the  people,  and  the  consti- 
tutional provision  relative  to  the  same  matter.     Id. 

3.  Civil  Action  fos  Slandeel — The  principles  governing  civil  actions  for  dam- 

ages for  slander  are  applicable,  by  analogy,  to  criminal  actions  for  the  same 
offense.     Id. 

4.  Slanderous  Statement. — The  ''slanderous  statement"  to  which  section  3  of 

Act  No.  49  of  March  9,  1911,  refers  must  include  the  elements  stated  in 
section  1  or  2  of  the  said  act  in  order  to  constitute  the  offense  of  slander. 
Id. 

5.  Id. — Construction  of  Law — ^Erroneous  Translation. — According  to  Act  No. 

49  of  March  9,  in  order  to  constitute  the  offense  of  slander  it  is  necessary 
that  the  commission  of  a  crime  be  charged  or  that  the  words  considered 
slanderous  be  equivalent  to  *'relato"  or  "informe"  which  is  the  correct 
translation  into  Spanish  of  the  words  ''tale"  or  "report"  used  in  the 
English  text  of  the  said  act.    Id, 

6.  Id. — ^Loafer  and  Vagabond. — ^The  public  statement  that  a  mayor  is  a  loafer 

and  a  vagabond  and  that  he  should  employ  his  time  at  work  and  in  at- 
tending to  the  needs  of  the  poor  is  not  a  "tale"  or  "report"  in  the  sense 
in  which  these  words  are  used  in  section  2  of  the  Act  to  define  and  punish 
slander,  nor  does  it  charge  the  commission  of  a  crime,  therefore  it  is  not 
slander.    Id. 

SOVEREIGN  POWERS. 
1.  People  op  Porto  Rico. — Since  the  Supreme  Court  of  the  United  States  decided 
the  case  of  The  People  v.  Bosalyy  227  TJ.  S.,  270,  there  is  no  doubt  that 
Porto  Rico  enjoys  substantially  all  the  sovereign  powers  possessed  by  any 
state  of  the  Union,  subject  to  revision  and  annulment  by  the  Congress  of 
the  United  States.     People  v.  Neagle,  339. 

STATEMENT  OF  CASE. 
1.  Amendment — Consent  of  Parties. — When  a  statement  of  the  case  has  been 
approved  by  the  trial  court  and  included  in  the  transcript  of  the  record  it 
cannot  be  modified  or  amended  in  the  Supreme  Court  unknown  to  or  with- 
out the  consent  of  the  trial  judge,  even  though  both  parties  agree  thereto. 
Bosario  et  al.  v.  Bucabado  et  ah,  226. 
See  Appeal,  10,  39,  40. 

STENOGRAPHERS. 
1.  Obligation   to  Transcribe  Notes. — The   obligation   of   a   stenographer  to 
transcribe  his  notes  in  a  case  does  not  attach  until  the  interested  party 
so  requests.    Belaval  v.   Cdrdova  Ddvila  et  al.,  509. 
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SUMMONS.    See  Jurisdiction,  5. 

SURETY. 

1.  Contract. — The  defendant  wrote  the  plaintiff  a  letter  reading  as  follows: 

*  *  I  have  the  pleasure  of  recommending  to  you  my  friend  Marcelino  Barreto, 
who  vnll  purchase  some  lumber  from  you  with  which  to  build  a  house  in 
Santuree  and  it  seems  to  me  that  you  will  be  able  to  give  him  the  lowest 
prices  because  he  is  entirely  reliable  personally  and,  besides,  in  recom- 
mending him  to  you  I  may  be  responsible  to  you  for  everything  he  may 
purchase."  It  was  held  that  the  said  letter  did  not  constitute  a  surety 
contract  per  se  and  that  the  defendant  was  not  liable  for  the  value  of 
the  lumber  purchased  by  the  said  Barreto,  especially  when  it  is  taken 
into  accoimt  that  the  letter  referred  only  to  one  house,  whereas,  according 
to  the  evidence,  Barreto  built  several  houses  with  the  lumber  which  he 
purchased.  Besides,  Barreto  made  various  payments  on  account  of  the 
lumber  purchased  and  it  may  be  that  the  value  of  the  lumber  which  he 
obtained  for  the  construction  of  the  first  house  was  paid  for  in  full.  Com- 
pania  Ind.  de  Santuree  v.  Sdnchee,  178. 

2.  Surety  Bond. — Surety  bonds  must  be  drawn  up  as  plainly  as  possible  so  that 

they  may  be  enforced  without  difficulty  in  a  proper  case.  Ledn  et  al,  v. 
Coldn  et  al,  259. 

3.  Id. — Oath  op  Sureties. — The  bond  for  an  injunction  in  this  case  is  defective 

because  of  its  ainbiguity,  and  the  affidavit  of  the  two  sureties  is  likewise 
defective  because  it  does  not  state  plainly  that  each  of  them  is  the  owner 
of  unencumbered  property  to  the  value  of  more  than  $1,000,  which  was 
the  amount  fixed  by  the  court.     Id. 

4.  Id. — Notary   Public — Illiterate   Surety. — ^When   the  surety   bond   exceeds 

$2,000  and  is  executed  by  more  than  two  sureties,  the  provisions  of  section 
565  of  the  Codfe  of  Civil  Procedure,  as  amended  in  1905,  must  be  complied 
with;  if  the  notary  does  not  know  the  sureties  personally,  the  provisions 
of  section  3  of  the  Act  of  1908,  relating  to  affidavits,  must  be  followed, 
and  in  case  a  surety  should  not  know  how  to  sign,  the  rule  laid  down  in 
the  case  of  Vendrcll  v.  Pellot,  decided  July  11,  1914,  must  be  followed.     Id, 

5.  Id. — Sufficiency  op  Sureties. — In  accordance  with  section  7  of  the  Act  to 

Define  Injunctions  of  1906,  when  the  sufficiency  of  the  sureties  is  objected 
to  within  five  days  after  the  service  of  the  injunction,  such  sureties  are 
required  to  justify,  but  if  the  said  objection  is  made  subsequently,  then  the 
objecting  party  must  allege  and  prove  the  insufficiency  of  the  sureties 
to  the  satisfaction  of  the  court.     Id. 

6.  Id. — Defective  Bond. — Even  when  the  injunction  has  been  granted  properly, 

if  the  bond  required  as  a  sine  qua  7ion  for  its  issuance  does  not  contain  the 
requirements  prescribed  by  law,  the  court  should  dissolve  the  writ.     Id. 

7.  Extinguishment  op  Surety. — ^When,  as  in  the  case  at  bar,  the  creditor  first 

brings  an  action  against  the  maker  of  a  note  and  levies  on  certain  property 
which  is  offered  for  sale  at  public  auction  on  two  occasions,  but  finds  no 
bidders,  and  then  the  creditor  brings  an  action  against  the  surety  in  solidum, 
and  the  surety  does  not  prove  that  he  has  been  actually  prejudiced  by 
such  acts  on  the  part  of  the  creditor,  the  surety  is  not  extinguished,  nor 
is  section  1753  of  the  Revised  Civil  Code  applicable.  Quinones  v.  Vivoni, 
353. 
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TRANSCRIPT   OF  RECORD.    See  Appeal,   3,   7,   19,   26,   31;    Extension   of 
Time,  5;    Habeas  Corpus,  1;    New  Trial,  2. 


UNLAWFUL  DETAINER. 
1.  Ownership — Parties — Estoppel. — In  an  action  of  unlawful  detainer  ques- 
tions relative  to  the  ownership  of  the  propertj  in  litigation  cannot  be 
considered,  nor  whether  the  defendant  is  barred  hj  the  doctrine  of  estopp^ 
from  alleging  his  title  to  the  property,  nor  whether  the  plaintiff  or  the 
defendant  was  really  an  interested  party  to  an  instrument  executed  pre- 
viously and  on  which  the  estoppel  alleged  against  the  defendant  is  based. 
Cdbassa  v.  BravOy  336. 
See  Appeal,  31;    Pleading,  2. 


VENUE. 

1.  Change   op   Venue — Motion   to  Quash   Summons. — The   appearance   of   a 

defendant  for  the  sole  purpose  of  moving  to  quash  the  summons  is  no 
bar  to  his  making  a  motion  for  change  of  venue  to  the  court  of  his  domicile 
when  he  appears  to  answer  or  demur,  although  his  motion  to  quAsh  was 
overruled.     Ortiz  v.   Gdmee,   480. 

2.  Id. — Construction  of  Law. — Section  77  of  the  Code  of  Civil  Procedure  should 

be  applied  in  connection  with  sections  82  et  seq.  of  the  same  code  in  mo- 
tions for  change  of  venue.     Id. 

3.  Id. — ^Matter  of  Right. — A  motion  for  change'  of  venue  on  the  ground  that 

the  defendant  resides  in  another  district  than  that  where  the  action  was 
brought,  is  a  matter  of  right  and  not  of  discretion.    IcL 

W 

WITHDRAWAL.     See  Attorneys,   1,  2. 
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